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CASES 


DECIDED    IN 


THE  HOUSE  OF  LORDS, 


UPON   APPEAL    FBOX 


THE  COURTS  OF  SCOTLAND. 


The  lliGHT  Honourable  John  Viscount  ^  Appellant  • 
Arbuthnott,         .        .         .         .         ) 

John  Gillies,  Merchant  in  Brechin,  Respondent. 

House  of  Lords,  18th  Dec.  1797. 

Le&bb,  Bbduction  op, — Facility,  Fraud  and  Lesion — Proroga- 
tion OP,  or  Lease  in  Reversion. — Redaction  was  brought  of 
fire  seyeral  leases  granted  to  the  respondent,  a  merchant  in  Bre- 
chin, on  the  ground  of  fraud,  facility,  and  lesion  : — Held,  the  cir- 
cumstances proved  in  this  case,  not  sufficient  to  set  aside  the 
leases,  though  granted  while  existing  current  leases  had  several 
years  to  run. 

This  was  a  reduction  brought  of  five  several  leases  grant-       1797. 
ed  by  the  appellant's  father  to  the  respondent,  a  merchant 


in  Brechin,  on  the  same  grounds  of  reduction  as  those  men-    vwcount 
tioned  in  a  preceding  appeal,  ante  p.  613,  Vol.  IIL  arbuthnott 

The  appellant's  statement  was,  that  the  respondent  had  gillibb. 
prevailed  on  his  father,  the  late  Viscount,  when  he  was  88 
years  of  age,  labouring  under  dropsical  disease,  and  ad- 
dicted to  habits  which  aggravated  his  infirmities,  and  while 
his  mental  faculties  were  impaired,  to  grant  him  no  less 
than  five  different  leases  of  five  separate  farms,  some  of 
which  lay  several  miles  discontiguous  from  others  of  them, 
andupwards  of  twenty  miles  distant  from  the  respondent's  or- 
dinary residence.  Of  these  five  leases,,  four  were  obtained 
before  the  expiry  of  the  current  leases;  and  one  of  them, 

VOL..  IV.  B 
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1797.  the  lease  of  Kinmonth,  did  not  commence  till  a  period  of 
— — —  many  years  after  its  date,  having  been  obtained  in  1786, 
VISCOUNT    ^ii-ij  an  entry  in  1801,  after  which  it  bore  to  be  for  a  term 

ARBUTHNOTT       „_^  *',  «.,  ,  .  rii 

„.         of  57  years,  so  that,  from  its  date  to  the  expiry  of  the  lease, 

GILLIES,      there  was  a  term  of  seventy-two  years.     The  rent  payable 

for  the  leases  of  these  five  farms  amounted  in  cumulo  to 

£364  sterling,  while  the  real  value  of  the  farms  amounted 

to  £818  sterling  per  annum. 

On  the  other  hand,  it  was  stated  by  the  respondent,  that 
when  the  late  Viscount  came  to  the  succession  of  these 
estates,  agriculture  had  made  little  or  no  progress.  The 
rent  of  land  was  in  consequence  very  low,  and  the  husband- 
men and  tenants  were  as  indigent  as  they  were  ignorant. 
In  this  situation  of  things,  the  late  Lord  Arbuthnott  saw, 
that  by  introducing  a  more  intelligent  and  a  more  substan  - 
tial  tenantry,  he  would  considerably  raise  the  rent  and  value 
of  his  estate.  He  accordingly  used  his  utmost  endeavours  to 
procure  such  tenants ;  and,  in  order  to  encourage  them  to 
bestow  their  industry  and  lay  out  their  money  in  improve- 
ments, he  gave  them  leases  of  considerable  endurance,  which 
plan  had  been  approved  of  and  practised  in  other  parts  of 
the  country. 

It  was  also  stated  that  the  appellant's  father  intended,  by 
these  leases,  and  by  an  entail  which  he  executed,  to  prevent 
his  estate  from  being  squandered  away  by  his  sons.  And, 
with  these  views,  the  Viscount  granted  to  the  respondent 
improving  leases  of  considerable  endurance,  that  being  ne- 
cessary to  any  plan  of  improvement  to  be  conducted  at  the 
expense  of  the  tenant.  In  these  circumstances,  the  five 
leases  alluded  to  were  granted,  and  at  a  time  when  the 
Viscount's  mental  and  bodily  faculties  were  unimpaired  and 
in  the  fullest  vigour. 

Tte  reasons  of  reduction  were  lesion,  fraud,  and  circum- 
vention, and  an  allegation  that  the  Viscount  was  facile  and 
incapable  of  managing  his  own  affairs. 

A  condescendence  of  the  facts  by  which  the  appellant 
meant  to  establish  these  grounds  of  reduction  was  ordered, 
but,  when  given  in,  was  found  to  be  irrelevant.  A  second 
condescendence  was  ordered,  and  shared  the  same  fate.  At 
last  a  proof  was  gone  into,  and  reported  to  the  Court. 

It  was  proved  that  the  Viscount  was  very  careful  of  hia 
money  and  penurious.  That,  in  order  to  save  money,  he 
would  live  in  his  room  in  winter  without  a  fire.  That  by 
this  means — and  by  letting  out  his  farms  in  the  manner 
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described — he   was   enabled  to  transact  and   manage   his       1797. 
whole  estate  without  a  factor,  and  to  see  it  improve  yearly 


in  Talae  at  the  expense  of  his  tenantry :  That  so  far  from     viscoont 
losiug  by  this,  he  had  acquired  a  great  gain.     When  he  came  ^^^^^unott 
to  the  succession  in  1757,  the  estate  was  incumbered  with      gillies. 
debt,  so  as  not  to  yield  him  a  reversion  of  more  than  £40 
per  annum.     When  he  died  in  1791,  he  left  it  yielding  a  free 
rental  of  £4000  per  annum,  having  in  the  interval  paid  off 
£12,000  of  debts  incurred  by  his  sons,  and  left  £40,000  of 
ready  money. 

It  was  also  proved  that  his  servants  used  familiarities 
with  him,— often  laughed  at  him  during  the  latter  years  of 
his  life.     It  was  also  proved,  that  while  they  often  heard 
him  complain  of  some  of  the  tenants  whom  he  named,  hav- 
ing taken  advantage  of  him  in  their  leases,  he  never  stated 
that  the  respondent  had  done  so  in  his  leases.     It  was  also 
proved,  by  witnesses  acquainted  with  the  value  of  land,  who 
knew  the  farms  before  they  were  taken,  and  at  the  time 
they  were  taken,  that  there  was  no  lesion  in  the  bargain  ; 
and  that  Lord  Arbuthnott,  so  far  from  being  a  facile  man, 
was  a  person  of  uncommon  acutencss,  and  of  the  greatest 
attention  to  his  affairs :  That  he  had  been  bred  to  the  law, 
and  practised  as  a  writer  and  notary,  and  afterwards  had 
acted  as  factor  to  a  preceding  Viscount  on  the  estate,  to 
which  he  himself  afterwards  succeeded  as  collateral  heir. 

The  Court  pronounced  this  interlocutor:    "  Repel  theMar. 9, 1796. 
"  reasons  of  reduction,  assoilzie  the  defender,  and  decern  : 
"  Find  the  defender  entitled  to  expenses,  and  appoint  the 
"  account  thereof  to  be  given  into  Court." 

On  reclaiming  petition,  the  questions  discussed  were,  1st, 
Whether  the  late  Viscount,  at  the  time  of  granting  the 
leases,  was  legally  facile  ?  2d,  Whether,  in  granting  these 
leases,  he  had  suffered  lesion,  or  had  made  unfavourable 
bargains  for  himself?  3d,  Whether  the  respondent  had 
i]sed  any  fraud  or  imposition  or  undue  influence,  or  other 
improper  means  of  any  kind,  in  order  to  procure  the 
leases?  And,  4th,  Whether,  upon  the  whole  circumstances 
of  the  case,  the  appellant  had  made  out  any  legal  ground  of 
reduction  against  all  or  any  of  the  leases  ? 

The  Court,  upon  again  advising  the  case,  pronounced  an 
interlocutor  adhering ;  and  ordered  the  account  of  expenses  Mar.  8,  1797. 
to  be  given  in. 

Against  these  interlocutors  the  present  appeal  was  brought 
to  the  House  of  Lords. 
After  hearing  counsel,  it  was 
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1797.  Ordered  and  adjudged  that  the  interlocutors  be  aflSrmed, 

■  with  £100  costs. 

P^  For  Appellant,  Wm,  Grants  John  Dickson^  Wm,  Tait, 

MDERAY,  &c.  For  Respondent,  Sir  J.  Scott,  Wm,  Adam,  John  Clerk. 


William  Douglas,  Esq.,  Appellant ; 

John  Murray,  Robert  Henderson,  and  ^ 

R.  Bell,  surviving  Trustees  of  Robert  ?-  Respondents. 
Dalrtmple,        ....  3 

House  of  Lords,  29th  Dec.  1797. 

Trust — ^Factor  and  Trustees — Powers — Acquiescence  from 
Lapse  op  Time — Penalties  in  an  Adjudication. — Circum- 
stances in  which  a  factor  for  trustees  on  a  private  trust,  who  was 
also  a  trustee,  was  to  be  presumed  as  having  acted  with  the  con- 
currence of  the  trustees  in  abating  £499  of  penalties,  accumulated 
in  an  adjudication  in  a  debt  due  to  the  trust,  and  which  he  had 
recovered  and  discharged ; — and  action  being  raised  against  the 
appellant,  on  whose  estate  the  debt  was  constituted,  to  make  good 
this  sum,  twenty-five  years  thereafter,  and  after  the  factor  had 
been  removed  and  had  become  insolvent,  dismissed,  reversing  the 
judgment  of  the  Court  of  Session. 

In  the  ranking  and  sale  of  the  estate  of  Darnock,  belong- 
ing to  the  appellant's  father,  William  Henderson  became 
the  purchaser  of  the  estate. 

Robert  Dalrymple,  W.  S.,  was  a  large  creditor  on  tho 
estate ;  and  was  ranked  in  the  decree  of  sale  for  the  con- 
tents of  his  adjudications,  amounting,  including  interest  and 
penalties,  to  the  sum  of  £3965.  16s.  9^d. 

Robert  Dalrymple,  before  his  death,  executed  a  trust 
disposition  in  favour  of  the  respondents,  John  Murray, 
Robert  Henderson,  and  Alexander  Orr,  W.S.  They  ac- 
cepted, and  entered  on  the  management  of  the  trust ;  and, 
with  the  view  of  facilitating  the  recovery  of  the  trust  funds, 
they  granted  a  factory  in  favour  of  Mr.  Orr,  one  of  their 
number,  "  with  power  to  him  to  uplift,  ingather,  call  for, 
'*  pursue,  discharge,  and  convey  all  debts  and  sums  of 
**  money,  heritable  or  moveable,  due  and  owing  to  the  said 
"  deceased  Robert  Dalrymple,  by  bonds,  bills,  decreets, 
"  accounts,  or  any  other  manner  of  way,  specially  or  gene- 
**  rally  assigned  to  us  by  the  said  settlement,  with  all  annual 
«  rents  due  thereon,  and  expenses  incurred  thereanent ;  and 

to  apply  his  intromissions  therewith  under  our  directions. 


DOUGLAS 
V. 
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'*  or  a  quorum  of  us,"  &c.    "  Declaring  that  the  said  Alex-       1797. 
'*  ander  Orr  shall  not  be  liable  for  intromissions  or  negli- 
•*  gence  of  any  kind." 

The  trust  deed  declared  that  **  the  trustees,  or  such  of  xubba't  &c. 
them  as  shall  accept  of  the  said  trust,  and  act  in  consequence 
*'  thereof^  shall  not  be  liable  for  omissions,  nor  in  solidum, 
"  one  for  another,  but  each  shall  be  liable  and  accountable 
*'  for  his  own  actual  intromissions  only ;  nor  shall  they  be 
"  liable  for  any  factor  or  cashier  to  be  appointed  or  employ- 
"  ed  by  them,  further  than  that  he  is  habile  and  repute 
'*  sufficient  and  responsible  for  the  time,  being  satisfied  that 
"  my  said  trustees  shall  act  therein  as  if  they  were  acting 
"  for  themselves." 

In  virtue  of  this  factory,  Mr.  Orr  received  payment  of  the 
debt  due  to  the  trust  from  the  Darnock  estate,  which  be- 
longed then  to  the  appellant's  father,  afterwards  to  William 
Alexander,  whose  interest  was  purchased  by  Sir  William 
Pnlteney  at  the  judicial  sale  thereof,  with  a  reversion  over 
to  the  appellant,  but  the  factor,  instead  of  receiving  the  full 
sum  due,  as  contained  in  the  decree  of  sale  and  warrant  ob- 
tained from  the  Court,  £3965.  168.  9^d.,  he  granted  a  dis- 
charge for  £3465.  17s.  Id.,  being  £499.  18s.  S^d.  less. 

In  these  circumstances,  the  respondents,  along  with  other 
parties  interested,  raised  a  summons  of  reduction  of  this 
discbarge,  calling  the  appellant  and  Sir  William  Pulteney,* 
and  demanding  payment  of  the  sum  of  £499.  18s.  8^d., 
twenty.five  years  after  the  date  thereof,  and  after  the  re- 
moval, the  insolvency,  and  subsequent  death  of  the  factor, 
on  the  ground  that,  by  his  factory,  he  had  no  power  to  abate 
the  sum  for  which  he  Lad  obtained  the  warrant  of  the  Court. 

The  action  being  thus  brought  against  the  appellant,  in  de- 
fence, he  stated,  that  by  the  factory  and  commission,  the  full 
powers  of  the  trustees  were  delegated  upon  the  factor.  That 
the  trustees,  by  the  trust  deed,  had  full  power  "  to  com- 
"  pound,  transact,  and  agree  thereanent;"  and  although 
the  factory  does  not  in  express  terms  contain  these  words, 
yet  they  must  be  implied,  especially  with  reference  to  one 
who,  while  acting  as  factor,  was  also  a  trustee  at  sametime. 
That  there  was  no  step  taken  by  Mr.  Orr  without  the  re- 
spondents' knowledge ;  they  were  aware  that  this  sum  of 
£499.  ISs.  8d.  consisted  of  penalties  entirely — that  such  were 

*  Sir  William  gaye  in  a  mioute,  statiag,  that  he  had  no  objection  to 
decree  going  out,  under  the  proviso  that  he  should  be  no  further  liable 
than  to  the  eitent  of  the  balance  of  the  price  iu  his  hands ;  and  appeared 
00  farther  in  the  action. 
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1797.  rarely  exacted,  and  when  exacted,  only  to  the  effect  of 
— — — -  covering  expenses. — That  in  point  of  fact  a  meeting  of  the 
DooGLAK  trustees  was  called  by  Mr.  Orr  to  have  the  abatement 
MiiRUAY,  &c. sanctioned  by  them,  as  was  clearly  proved  by  the  following 
entry  in  Mr.  Orr's  book :  **  To  incidents  in  tavern  with  Mr. 
*'  Dalrymple,  Mr.  Murray,  Mr.  Hay,  and  Darnock's  two 
'*  agents,  settling  the  debts  due  by  Damock,  15s.  6d. — 27th 
"  Juno  1771,"  which  meeting  took  place  after  the  decree 
and  warrant  was  obtained.  It  was  further  stated  that  the 
majority  of  the  other  creditors  had  settled  their  claims  by 
accepting  the  principal  sums  and  interest,  and  neat  expenses, 
and  abating  the  penalties. 
Feb.  6,  1793.  The  Lord  Ordinary,  of  this  date,  pronounced  this  inter- 
locutor. **  In  respect  that  Alexander  Orr  had  no  power  to 
"  compound  or  give  down  any  of  tho  debts,  at  least  without 
**  concurrence  of  a  quorum  of  tho  trustees,  and  that  it  does 
**  not  appear  that  they  concurred  in  or  authorized  his  dis- 
**  charging  the  debt  in  question  for  less  than  tho  sura  for 
"  which  tho  warrant  of  tho  Court,  upon  the  purchaser,  had 
**  been  granted :  therefore  reduces  the  discharge,  disposi- 
*'  tion  and  assignation  granted  by  the  said  Alexander  Orr  to 
"  William  Alexander,  tho  purchaser,  in  so  far  as  regards 
'*  that  part  of  the  debt  which  was  given  down  by  the  said 
"  Alexandcf  Orr  ;  and  finds  the  defender  liable  to  the  pur- 
*'  suers  in  payment  of  the  said  sura  of  £499.  ISa.  8d."  A 
representation  being  presented  against  this  interlocutor,  the 
Lord  Ordinary  reported  the  case  to  tho  whole  Court,  who, 
Nov.29,1793.  of  this  date,  reduced  *'  the  discharge,  disposition  and  assig- 
**  nation  granted  by  the  said  Alexander  Orr  to  AVilliam 
**  Alexander,  the  purchaser  of  the  estate  of  Darnock,  in  as 
*'  far  as  regards  that  part  of  tho  debt  which  was  given  down 
**  by  the  said  Alexander  Orr;  find  the  said  William  Douglas 
*' liable  to  the  pursuers  in  payment  of^he  sum  so  given 
*'  down,  amounting  to  £499.  18s.  8d.,  with  interest  thereof 
"  since  the  term  of  Whitsunday  1768."  Other  three  inter- 
Jan  25, 1796.1ocutor8  followed,  of  these  dates,  which  simply  followed  out 

Against  these  interlocutors  tho  present  appeal  was 
brought. 

Pleaded  for  the  Appellant. — The  trust  deed  and  settle- 
ment granted  by  Robert  Dalrymple  in  favour  of  the  re- 
spondents, his  trustees,  vested  them  with  tho  full  property 
of  the  estate,  with  *'  power  to  collect  the  debts  due  to  him, 
'•  and  to  grant  receipts  and  discharges  or  conveyances  of 
'« tho  same,  and  to  compound^  transact,  and  atjrce  there- 
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'*  anent,'*  and  declared  that  they  should  not  be  liable  for       1797. 
omissions,  nor  in  solidum,  nor  for  any  factor  or  cashier  to  be    . 
employed  by  them,  but  each  for  his  own  actual  intromis-     Douglas 
aionsv  "  being  satisfied  that  my  trustees  will  act  herein  as  if  „,;bray,  &c. 
"  they  were  acting  for  themselves.""    The  factory  granted  by 
the  trustees  to  one  of  their  own  number  empowered  him  to 
uplift,  discharge,  and  convey  all  debts  and  sums  of  money, 
heritable  and  moveable,  and  declared  that  he  should  ^^  not 
"  be  liable  for  omissions  or  negligence  of  any  kind,  but  only 
**  for  his  actual  intromissions."     It  is  proved  that  Mr.  Orr 
did  not  grant  the  discharge  sought  to  be  reduced,  without 
first  consulting  the  trustees.     He  did  not  act  on  the  bare 
authority  of  these  powers,  although  ample  and  sufficient; 
the  authority  of  the  trustees  was  actually  taken  for  the 
abatement   of  the   penalties  and  accumulated   interest  in 
qu^tion ;  for  after  the  decree  and  warrant  of  the  Court  was 
obtained,  a  meeting  took  place,  as  is  proved  by  the  entry  in 
Mr.  Orr's  books  charged  for  attending  that  meeting,  for 
"  settling  the  debts  due  by  Darnock,"  and  the  names  of  two 
of  the  trustees  are  mentioned  as  present,  along  with  Mr. 
Dalrymple's  eldest  son,  as  a  beneficiary  under  the  trust. 
The  discharge,  besides,  was  signed  by  Robert  Bell,  one  of 
the  respondents,  as  a  trustee;   so  that  the  whole  transac- 
tion was  gone  into  with  the  full  knowledge,  concurrence,  and 
consent  of  the  trustees.     Besides,  the  established  practice 
in  the  law  of  Scotland  has  been,  when  a  creditor,  by  adjudi- 
cation upon  bonds  which  bear  a  penalty  in  case  of  non-pay- 
ment, comes  to  receive  payment  of  his  debt,  out  of  the  price 
of  a  bankrupt  estate,  the  penalties  and  interest  accumulated 
upon  them,  although  they  may  be  due  by  the  strict  rigour  of 
law,  yet  are  seldom  demanded,  and  never  paid,  except  in  so 
far  as  covers  costs.     Mr.  Orr  was  himself  a  creditor  on  the 
estate,  and  he  acted  in  the  same  manner  in  discharging  his 
own  claim,  and  several  other  creditors  acted  in  the  same 
spirit.    If  therefore  he,  as  a  trustee,  or  as  factor  and  trustee, 
had  power  to  "  act  herein  as  if  they  tuere  acting  for  them- 
"  ielves^"  why  challenge  the  transaction,  which  has  not  ex- 
ceeded these  powers,  and  why  challenge  it  when  it  is  so 
manifest  it  had  their  own  authority  and  consent  ?     Besides, 
the  great  delay  and  lapse  of  time  in  bringing  this  challenge 
ought  to  be  a  complete  bar  to  the  action,  as  upon  a  presum- 
ed acquiescence  from  their  taciturnity. 

Pleaded  for  the  Respondents. — Mr.  Orr  had  no  power  to 
discharge  or  convey  the  adjudications  on  the  estate  of 
Darnock,  without  receiving  payment  of  the  sum  contained 
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1797.       in  the  act  and  warrant  of  Court.    To  abate  claims  is  an  ex- 

• ' —    traordioary  power,   which  a  mere  factor  cannot   exercise 

DOUGLAS  without  it  be  specially  conferred.  It  was  therefore  illegal 
MCBBAY,  &c.  ^^^  '^^  *^  grant  a  discharge  and  conveyance  for  a  sura  less 
by  £500  than  what  was  due  of  the  debt.  The  trustees 
never  gave  him  authority  so  to  transact  and  discharge,  and 
it  was  therefore  also  illegal  for  Mr.  Alexander  to  accept  of 
such  discharge  and  conveyance,  knowing  as  he  must  have 
done,  that  it  flowed  a  non  habente  potestatem ;  and  this  ob- 
jection strikes  with  equal  force  against  the  appellant,  who 
now  comes  in  his  place.  Even  if  the  trustees  bad  autho- 
rized this  discbarge,  they  would  have  been  still  liable,  be- 
cause the  trust  settlement  gave  them  no  such  powers  to  part 
gratuitously  with  £500  of  the  trust  funds  in  this  manner. 
Nor  is  it  of  any  consequence  to  show,  that  the  sum  abated 
was  equal  to  the  penalties  on  the  debt ;  because  the  ques- 
tion always  is,  what  was  the  amount  of  the  debt  in  the  de- 
cree and  warrant  ?  If  penalties  formed  a  part  of  that  amount 
then  they  were  as  legally  due,  and  exigible  just  as  clearly 
as  the  principal  sum  and  interest. 
After  hearing  counsel, 

Lord  Thurlow  said : — 
"My  Lords, 

''  This  is  an  appeal  from  the  unanimous  decree  of  a  pretty  full 
Court,  to  irhich  therefore  I  lean  with  some  degree  of  favour.  But  I 
have  listened  ivith  eager  anxiety  to  the  able  argument  which  has  been 
held  at  the  bar,  to  learn  what  possible  ground  could  be  suggested  in  sup- 
port of  the  judgment.  I  can  find  no  trace  of  it  but  in  the  short  note 
of  the  opinion  of  the  Lord  Justice  Clerk ;  he  put  it  upon  this,  that  he 
did  not  think  that  the  trustees  were  consulted  upon  the  transaction  of 
the  discharge  granted  by  the  factor.  From  this,  I  take  the  consola- 
tion to  myself,  that  I  understand  the  true  point  of  this  cause  ;  name- 
ly, whether  these  trustees  were  consulted,  and  concurred,  or  not  ? 
The  Lord  Justice  Clerk  does  not  say  whether  he  would  have  deemed 
any  specific  consent  necessary  ;  but  seems  to  think  that  if  the  trus- 
tees were  consulted,  and  concurred,  the  judgment  of  the  Court  ought 
to  have  been  on  the  other  side  ;  and  that,  for  want  of  such  con- 
currence, the  judgment  was  to  be  against  the  validity  of  the  dis- 
charge. 

"*  I  shall  recapitulate  the  circumstances  which  appear  necessary 
to  be  considered  in  this  case.  In  17o9  adjudications  were  obtained 
of  the  estate  of  Damock  by  several  persons,  and,  among  others,  by 
one  Robert  Dalrymple,  for  the  sum  of  £3965  and  a  fraction.  This 
was  composed  of  debts,  to  which  Dalrymple  appears  to  have  been 
entitled  in  various  ways.  It  is  surmised  for  the  appellant,  that  he 
bought  up  some  of  them  while  agent  for  Damock,  and  that  he  ob« 
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tained  eases  ^m  the  creditors.     I  give  my  opinion  freely  upon  thin,        1^07 

that  if  he  did  not  huy  up  these  dehts  expressly  with  Damock's  con-    

sent,  and  for  Ids  tfxe,  Damock  would  not  he  entitled  to  the  benefit  of    dooglas 
ike  eases.    But  it  is  not  proved  that  he  did  so.    One  Graham,  a  wit-  ^' 

nessy  says  it  is  heKeved  that  Dalrymple  got  abatements,  but  for  a  "^*"^^'  ^^* 
witness  to  say  so,  is  totally  unavailing. 

"  Others  of  the  debts  in  Dalrymple's  person  had  been  assigned  to 
him  by  other  creditors,  that  he  might  act  as  trustee  for  them.  Your 
Loffdships  have  heard  it  argued,  that  notwithstanding  of  such  as* 
signment,  there  still  remained  an  independent  interest  in  the  credi- 
tor ;  bat  in  my  opinion  it  is  not  so,  the  creditor  relies  on  the  trustee, 
and  it  is  impossible  to  impeach  the  acts  of  the  latter,  except  collusion 
take  place  between  him  and  the  debtor. 

*^  I  consider  all  the  debts  to  have  been  vested  in  Dalrymple,  as 
well  those  belonging  to  himself,  as  those  which  he  held  in  trust. 
He  led  the  adjudication  in  his  lifetime,  and  executed  a  disposition 
of  his  estate,  real  and  personal,  to  trustees,  to  whom  he  gave  autho- 
rity to  compound,  transact,  and  agree,  and  do  everything  relative  to 
the  trust  in  the  most  ample  form ;  and  a  perfect  trust  as  to  the 
whole,  was  reposed  in  them.    They  granted  a  subordinate  commis- 
sion to  Orr.  one  of  their  number^  to  uplift,  call  for,  discharge,  and 
convey  all  debts  real  and  personal.     I  agree,  if  this  cause  rested  en- 
tirely on  the  acts  of  Orr,  that  he  had  no  authority  to  compound,  and 
by  doing  so  would  not  have  bound  the  trustees.     The  cause  is  there- 
fore reduced  to  the  single  question,  whether  the  trustees  be  bound  or 
not,  by  the  transactions  which  have  taken  place  ? 

"  I  conceive,  that  the  acquiescence  on  their  part  for  such  a  length 
of  time,  must  be  held  to  carry  not  a  prescription,  but  a  presumption 
of  reason  that  those  persons,  with  all  the  opportunities  of  knowing 
the  circumstances  of  the  case,  which,  it  is  evident  from  this  cause, 
they  had,  were  satisfied  with  the  acts  of  the  factor.  There  would 
otherwise  be  no  security  whatever  in  the  affairs  of  men.  If  no 
challenge  were  brought  in  a  reasonable  time,  but  if  they  forbore  to 
stir  in  the  matter,  when  it  was  brought  before  them  again  and  again, 
it  affords  a  demonstration  that  they  saw  some  reason  why  they 
should  not  stir  in  it  at  all. 

^  A  circumstance  was  stated  of  a  meeting  held  in  August  1771> 
prerioos  to  the  discharge,  at  which  these  abatements  were  probably 
settled.  It  was  ingeniously  argued  on  the  other  hand,  that  no 
agreement  could  at  that  meeting  have  been  made,  nor  any  agreement 
whatever  that  would  have  been  binding  relative  to  this  debt,  with- 
out the  concurrence  of  three  trustees.  I  think,  however,  it  is  pro- 
bable that  the  abatement  of  the  penalties  was  under  consideration  at 
this  meeting. 

"  I  go  entirely,  in  this  cause,  upon  the  abatement  of  the  penalties, 
these  are  computed  so  exactly  in  the  present  case,  that  it  is  obvious 
the  parties  to  the  discharge  must  have  made  the  abatement  with 


SIURRAY,  &C« 
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17C7.        reference  to  them.     The  Court  of  Session  have  adopted  a  principle, 

that  when  penalties  are  asked  for  in  a  court  of  distributive  justice, 

DOUGLAS  they  allow  them  no  further  than  to  cover  expenses  incurred.  In 
this  country,  the  moment  that  a  penalty  is  mentioned,  the  court  only 
go  to  the  principal  sum  really  due.  The  Court  of  Session  have  gone 
rather  awkwardly  to  work  on  this  subject,  with  regard  to  adjudica- 
tions ;  if  they  find  any  flaw  in  an  adjudication,  they  do  not  extend 
ity  to  cut  down  bona  fide  creditors,  but  to  cut  down  penalties,  though 
they  should  be  due  upon  the  express  words  of  a  contract.  I  re- 
member to  have  had  a  conversation  on  this  point  with  the  present 
President  of  the'  Court  of  Session,  and  I  believe  there  is  nothing 
the  Court  will  not  lay  bold  of,  to  reduce  the  process  of  adjudication 
eo  usque  as  to  penalties.  This  being  familiar  in  the  law  of  Scotland, 
it  "will  not  be  denied  me,  that  most  frequently  penalties  are  cut  down 
by  the  Court  of  Session  in  adjudications. 

**  I  do  not  think  that  the  enquiry  suggested  by  Lord  Eskgrove,  as 
to  what  number  of  the  creditors  of  Darnock  accepted  of  abatements  is 
material.  The  practice  undoubtedly  is,  that  penalties  are  cut  down 
on  slight  grounds.  And  it  is  most  probable  that,  at  the  meeting  on 
the  17th  August  1771>  this  was  the  subject  of  deliberation.  I  agree 
with  Mr.  Grant,  that  what  appears  does  not  amount  to  absolute  proof 
of  this,  but  it  is  a  circumstance  of  strong  presumption. 

"  In  1 77^  >  after  this  meeting,  the  discharge  was  granted,  and  it  is 
also,  from  the  circumstances  of  the  case,  to  be  presumed  that  the 
trustees  had  knowledge  of  the  terms  of  it.  AVhen  I  speak  thus,  I 
mean  a  presumption  donee  in  conlrarium  probabitur,  not  a  presump- 
tion juris  el  dejure.  It  certainly  might  be  done  away  by  a  proof 
to  the  contrary. 

"  Those  who  employ  factors  must  be  presumed  to  know  what  is 
done  by  those  factors ;  aud,  in  this  view,  the  trustees  of  Mr.  Dalrym- 
ple  must  be  held  to  be  aware  of  what  was  done  by  Mr.  Orr,  except 
in  the  case  of  corruption  on  the  part  of  the  factor  ;  but,  in  the  present 
case,  I  lay  bribery  entirely  out  of  the  question,  as  not  charged  in  the 
cause.  Orr  having  been  held  by  the  trustees  to  have  done  amiss,  in 
paying  a  large  sum  of  money  to  the  son  of  Robert  Dalrymple,  was 
turned  off  from  his  office  of  factor.  Young  Dalrymple,  the  grandson 
of  this  Robert,  then  suggested  one  Innes  to  be  factor  in  his  room  ; 
and  of  the  acts  of  this  second  agent  they  must  also  be  presumed  to 
be  cognisant. 

"  The  first  act  of  Innes'  administration  was  to  call  for  Mr.  Orr's 
accounts,  which  were  accordingly  rendered  ;  and,  in  one  article  of 
these,  it  was  expressly  mentioned,  that  in  the  adjudication  upon  the 
estate  of  Darnock,  the  penalties  were  given  down  and  deducted, 
with  the  concurrence  of  the  two  Dalrymples.  This  fact  was  stated 
to  the  factor  appointed  to  call  Orr  to  account ;  and  is  it  possible  to 
say  that  the  trustees  can  be  held  to  have  been  ignorant  of  this  ?     In 
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such  a  view  of  the  case,  no  person  can  be  in  safety  to  deal  with  a        \  797. 

factor.  

"  Af^  this,  Orr  is  sued  in  an  action  of  count  and  reckoning,  in      i>oiroLA8 
which  he  is  charged  with  various  articles,  but  this  was  none  of  them.  '• 

Are  the  trustees  to  be  held  so  remote  from  their  own  business,  that 
thej  did  not  know  what  was  then  passing  ?  This  action  depended 
for  seyeral  years ;  and  Orr  afterwards  died  insolvent. 

'^  And  further,  an  action  was  afterwards  raised  by  the  trustees 
against  Damock  himself,  in  which  not  a  word  was  said  of  the  trans- 
action in  question.  They  would  have  it  presumed  that  they  remained 
ignorant  of  it  till  1791,  when  they  discovered  it  by  means  of  another 
process.  I  wish  this  other  process  had  been  produced,  for  I  think 
it  is  probable  that  it  would  also  have  been  against  this  presumption 
of  the  trustees.  They  were  not  anxious,  it  is  said,  to  inquire  into 
the  matter,  till  pinched  by  claims  on  the  estate  of  Dalrymple.  But 
will  a  court  of  justice  allow  that  they  were  not  cognisant  of  their 
own  acts  ?  Is  it  any  reason  to  be  urged  on  their  behalf,  that  they 
paid  no  attention  to  the  affairs  entrusted  to  them  ?  And,  at  the  end 
of  such  a  length  of  time,  shall  they  be  permitted  to  make  use  of 
this  transaction  ?  If  twenty-five  years  will  not  conclude  a  matter 
of  this  nature,  2500  years  would  not  do  it. 

^  I  have  said  this  much  with  regard  to  the  debts  which  belonged 
to  Dalrymple  in  his  own  right  5 — ^there  were  others  contained  in  his 
adjudication,  in  which  he  was  only  interested  as  trustee.  It  was 
suggested,  though  but  faintly,  that  Bell,  Clarinda  Douglas,  Swan, 
and  others,  have  to  come  in  on  grounds  of  their  own,  that  ihey 
were  truly  the  creditors,  and  that  Dalrymple  was  only  interested  as 
assignee  of  their  debts.  What  does  this  amount  to,  but  that  Dal- 
rymple had  the  management  of  both  ?  They  petitioned  the  Court, 
saying,  that  they  had  a  right  as  the  cestui  que  trusters  of  Dalrymple. 
They  only  called  Dalrymple*s  trustees  as  respondents,  who  resisted 
the  demand.  The  Court  afterwards  admitted  them,  and  allowed 
them  to  take  their  share  of  the  £500  and  interest,  on  the  ground  it 
then  stood  ;  and  found  the  trustees  liable  in  £54.  2s.  of  expenses. 
Bat  this  is  not  appealed  from  by  them. 

*'  Upon  the  whole,  according  to  my  apprehension  of  this  case,  not 
half  the  circumstances  were  necessary  to  confirm  the  discharge ;  the 
mere  acquiescence  on  the  part  of  the  trustees  for  the  space  of  twenty- 
fire  years,  would  have  been  sufficient :  but,  with  the  circumstances 
as  they  stand,  I  am  clear  that  the  appellant  is  entitled  to  absolvitor, 
I  am  happy  that  my  opinion  is  so  far  on  the  same  ground  with  that 
of  the  Lord  Justice  Clerk,  for  whom  I  entertain  much  respect.  His 
Lordship  decided  against  the  appellant,  on  the  ground  that  he  thought 
the  trustees  had  not  concurred:  whereas  I  think  they  must  be  pre- 
sumed to  have  concurred." 

It  was  therefore 
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1798.  Ordered  and  adjudged  that  the  interlocutors  complained 

of  be,  and  the  same  are  hereby  reversed  ;  and  that  the 


^^^^  defenders  be  assoilzied  ;  and  it  is  further  ordered  that 


V. 


m'dowall  ^he  pursuers  do  pay  to  the  defenders  the  expenses  incur- 

&c.  red  by  them  in  the  Court  below,  according  to  the  course 

of  the  Court. 

For  Appellant,  Sir  John  Scott,  Wm.  Tait. 
For  Respondents,  W.  Grants  Geo.  Ferguson, 

Note. — ^Unreported  in  Court  of  Session. 


'  Respondents. 


George  Koss,  sometime  merchant  in  Dum.^  Aryvellant 
fries,  now  of  Staffold,  ...         J 

Margaret  M*Dowall,  Sister-German  and 
Executrix  of  the  deceased  William  M'Dow- 
all  of  Gatehill,  Accountant  in  Dumfries, 
now  Spouse  of  Hugh  Stewart  of  Gatehill; 
and  the  said  Hugh  Stewart  for  his  inter- 
est; and  John  Aiken,  Writer  in  Dum- 
fries, Husband  of  the  deceased  Jean  M  *Dow- 
ALL,  the  other  sister,  and  Executrix  of  the 

said  WiLLLAM  M'DOWALL, 

House  of  Lords,  5th  Jan.  1798. 

Bill — Liability  FbR  PAYME^T. — A  bill  was  drawn  by  a  party  for 
the  accommodation  of  the  acceptor,  and  was  indorsed  by  the 
drawer  to  another,  and  indorsed  again  to  the  bank,  with  whom 
the  acceptor  got  it  discounted,  and  received  the  money.  It  being 
dishonoured,  a  third  party,  with  whom  the  acceptor  had  business 
dealings,  and  who  then  had  funds  of  his  in  his  hands,  came  for- 
ward and  paid  it  for  the  acceptor.  Circumstances  in  which  it 
was  held,  that  h^  had  no  recourse  against  the  drawer  on  the  bank, 
ruptcy  of  the  acceptor,  as  the  moment  he  paid  the  bill  for  the  accept 
tor  the  bill  was  for  erer  extinguished. 

At  the  distance  of  eighteen  years,  action  was  raised  upon 
a  bill,  in  the  following  circumstances : 
Feb.  16  1777.  ^^^  ^^^  ^*^  drawn  by  the  appellant  Ross  for  £170  upon 
and  accepted  by  William  Kirkpatrick,  for  the  accommoda- 
tion of  the  latter.  The  bill  was  indorsed  by  Koss  specially 
to  Thomas  Stothart  or  order ;  and  again  indorsed  by  Stolh- 
art  and  Koss  to  "  Kobert  Riddock,  Esq.,  agent  of  the  Bank 
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*'  of  Scotland  at  Dumfries,"  with  whom  Kirkpatrick  ob-       ^798. 
tained  the  bill  discounted,  and  received  the  amount. 


In  evidence  that  the  bill  was  discounted  for  the  accom-        ^^** 
modation  of  Kirkpatrick,  there  was  produced  a  memorandum  m'dowa'll,&c. 
holograph  of  Robert  Riddock  on  26th  February  1777,  the 
date  of  the  bill,  of  this  tenor, — "  Discounted  with  the  bank, 
"  William  Rirkpatrick's  acceptance  to  indorsed 

"  by  Thomas  Stothart." 

Of  the  same  date,  it  was  proved  by  the  private  ledger  of 
Kirkpatrick,  that  he  made  this  entry,  **  By  my  acceptance 
*^  to  Thomas  Stothart  this  day,  at  three  months  discount, 
«  £170." 

4n  these  circumstances,  the  bill  not  having  been  retired 
when  it  became  due,  was  protested  at  Mr.  Riddock's  in- 
stance against  William  Kirkpatrick  the  acceptor,  for  non- 
payment, and  against  Thomas  Stothart,  and  the  appellant 
George  Ross,  for  recourse.  The  protest  was  recorded,  and 
a  horning  raised  thereon,  and  a  charge  given.  The  bill 
then  lay  in  the  bank's  hands  until  May  1779,  when  Wilham 
M'Dowall,  who  was  a  private  banker,  and  in  that  capacity 
was  in  the  practice  of  receiving  and  paying  away  money  for 
Kirkpatrick,  came  forward  and  paid  the  amount  of  the  bill 
and  costs  to  the  bank,  as  the  appellant  stated,  for  behoof  of 
Kirkpatrick  alone. 

On  delivering  over  the  protest  and  diligence  to  M'Dowall, 
there  was  written  on  the  back  of  it,  in  M'Dowall's  own  hand 
writing,  "  Paid  the  bank  on  Mr.  Kirkpatrick's  account,  by 
"William  M*DowaU,  bill  due  29th  May  1777,  £170." 
Then  followed  an  enumeration  of  the  items  of  expenses  on 
the  bill,  which,  together  with  the  interest  calculated  thereon, 
made  it  amount  to  £187.  12s." 

Mr.  Kirkpatrick  became  bankrupt  in  Sept.  1781 ;  and  this 
bill,  along  with  two  others,  were  ranked  by  M*Dowall  on  his 
estate,  ho  making  the  usual  oath  that  he  was  a  lawful  credi- 
tor  to  William  Kirkpatrick  in  these  bills,  and  that  he  held 
no  other  security  for  the  same.  He  also  raised  action  against 
Mr.  Kirkpatrick  alone  for  payment  of  this  bill,  and  the  bill 
besides  had  the  names  of  Mr.  Stothart  and  Mr.  Ross,  as 
indorsers  deleted,  but  retaining  the  name  of  George  Ross 
entire,  as  drawer  of  the  bill. 

The  bank  agent,  Mr.  Riddock,  died  in  June  1777,  leaving 
Mr.  M'Dowall  as  guardian  to  his  children ;  Mr.  M^Dowall 
himself  died  in  April]  788 ;  and  Mr.  Stothart,  who  indorsed 
the  bill,  died  in  1790,  but  no  demand  was  ever  made  upon 
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1798.        him  for  payment  of  the  bill.     Nor  was  there  any  claim  made 
against  the  appellant,  until  the  present  action  was  raised  by 


Ross        M*Dowairs  executors. 


V. 


M*DowALL,&c.  The  question  therefore  is,  Whether  Mr.  M*Dowall  paid 
the  bill  to  the  bank  on  behalf  of  Mr.  Kirkpatrick,  the  accep- 
tor, and  whether  the  respondents  are  entitled  to  insist  against 
the  appellant  for  payment  ? 

Dec.  19  1795.  The  liOrd  Ordinary  (Stonefield)  found,  **  In  respect  it 
"  appears  that  the  bill  charged  on  was  retired  by  Mr.  M*Dow- 
**  all  for  behoof  of  the  acceptor,  suspends  the  letters  sim- 
"  plicitcr,  and  decerns,  superseding  extract  till  the  third 
"  sederunt  day  in  January  next.*' 

But,  on  reclaiming  petition  to  the  Court,  the  Lords  pfo- 

Feh.  1  &  2,     uounced  this  interlocutor :  "  Alter  the  interlocutor  reclaimed 

1797.  «  against,  find  the  letters  orderly  proceeded,  and  decern  ; 

"  Find  the  respondent  liable  in  expenses."     And,  on  further 

Feb. 21,  —petition,  the  Court  adhered  to  their  own  interlocutor. 

Against  this  interlocutor  the  present  appeal  was  brought 
to  the  House  of  Lords. 

Pleadedjbr  the  Appellant. — From  the  nature  of  the  ob- 
ligation which  lies  upon  the  drawer  of  a  bill,  he  is  liable 
only  in  payment  in  the  event  of  the  acceptor  having  failed 
to  retire  the  same,  and  of  course,  if  the  bill  is  taken  up, 
either  by  the  acceptor  himself,  or  any  person  acting  on  his 
behalf,  the  obligation  of  the  drawer  is  for  ever  extinguished, 
and  there  is  no  longer  any  ground  for  maintaining  an 
action  of  recourse  against  him.  That  this  is  the  precise 
state  of  the  fact  in  the  present  instance,  is  proved  by  every 
sort  of  evidence  which  the  nature  of  the  case  required, 
or  could  possibly  admit  of.  The  entry  in  the  account  cur- 
rent, between  M'Dowall  and  Kirkpatrick,  of  date  20th  May 
1779,  which  specifies  to  a  fraction  the  precise  sum  paid  for 
the  biU.  The  marking  in  the  handwriting  of  Mr.  M'Dowall 
on  the  back  of  the  registered  protest  to  the  same  effect — 
his  entering  a  claim  three  years  thereafter  in  the  ranking 
of  Eirkpatrick's  estate,  his  own  directions  to  his  agent  in 
Edinburgh,  by  letter  of  7th  October  1782,  instructing  him 
to  make  that  claim  in  name  of  himself,  his  instituting  an 
action  against  Mr.  Kirkpatrick  for  this  very  bill,  his  afiSdayit 
in  the  ranking,  his  settlement  of  accounts  with  Biddock's 
executors  without  including  this  bill,  and  the  deletion  of 
both  Mr.  Stothart's  name  and  the  appellant's  from  the  bill, 
all  demonstrate  the  fact  that  he  retired  the  bill,  not  on  be- 


CASES  ON  APPEAL  FROM  SCOTLAND.     15 

half  of  Mr.  Riddock,  or  Mr.  Stothart,  or  the  appellant,  but        1798. 

for  Mr.  Kjrkpatrick  alone,  as  the  acceptor  of  the  bill. • 

Pleaded  for  the  Respondents. — In  virtue  of  the  appellant        *^*' 
having  drawn  and  indorsed  the  bill  in  question,  and  of  theH'DODVALL,&c. 
Bank  of  Scotland,  as  holders  thereof,  having  duly  intimated 
the  dishonour  to  the  appellant,  and  drawer,  and  indorser,  it  is 
indisputable  that  the  bank  was  entitled  to  demand  payment 
from  the  appellant  as  well  as  from  the  acceptor  ;  and  if  so, 
M'Dowall,  who  paid  the  sum  therein  contained  to  the  bank 
out  of  his  own  funds,  had  right,  in  virtue  of  the  assignation 
which  he  obtained  from  the  bank,  to  havo  maintained  the 
same  claim  against  the  drawer  and  indorsers,  as  well  as  the 
acceptor  of  this  bill,  which  the  bank  might  have  done  be- 
fore granting   the  assignation.     And  even  though  the  bill 
had  been  discounted  at  the  bank  for  the  sole  accommoda- 
tion of  Kirkpatrick,  the  acceptor,  that  would  not  have  af- 
forded a  plea  to  the  drawer  or  indorsers  against  the  claim 
of  the  bank  for  payment  against  them,  as  by  putting  their 
names  upon  it  they  became  security  for  the  contents.     If, 
therefore,  the  bank  had  good  title  to  recover  from  the  ap- 
pellant, so  must  the  respondent,  to  whose  brother  that  title 
and  claim  were  assigned.     And  the  evidence  alluded  to  does 
not  in  the  least  degree  deprive  M'Dowall  of  his  legal  rights 
on  the  bill,  or  show  clearly  that  he  paid  the  bill  for  Kirk- 
Patrick's  behoof  alone,  and  not  on  their  account,  or  that  he 
paid  without  a  special  regard  to  his  rights  against  every 
party  liable  therein. 
After  hearing  counsel, 

The  Lord  Chancellor,  (Loughborough)  said  : — 

**  My  Lords, 

^  This  18  a  case  of  an  appeal  from  two  interlocutors  of  the  Court 
of  Session,  which  are  stated  to  have  been  pronounced  unanimously ; 
tboogh,  as  these  interlocutors  were  an  alteration  of  one  pronounced 
I7  the  Lord  Ordinary,  it  is  difficult  to  conceive  that  they  could  be 
nnanimous.  Ko  memorandums  of  the  opinions  of  the  judges  are 
giren  to  us ;  and,  on  a  point  of  law  which  is  the  same  in  both  coun- 
tries, I  must  regret  if  the  judgment  in  the  present  case  were  unani- 
nons.  The  opinion  which  I  have  to  submit  is  so  plain,  that  I  con- 
ceive the  Court  has  been  misled  by  attending  to  the  arguments  in 
another  cause,  which  has  nothing  to  do  with  that  between  the  present 
parties. 

•*  The  fects  in  the  present  case  are  these :  In  1777,  a  bill  was  drawn 
by  the  appellant,  and  accepted  by  one  Kirkpatrick,  and  discounted 
with  Riddock,  agent  for  the  Bank  of  Scotland  at  Dumfries ;  and  it 
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1798.        then  bore  the  indorsement  of  the  appellant  as  drawer,  and  of  one 

" Stothart  as  indorser,  below  whose  name  the  appellant  again  indorsed 

*^**         the  bill.    Stothart  was  merely  as  a  security  to  the  bank  ;  and  prima 

M*DowALL  ^Q,  facie  ixom  the  circumstaiice  and  mode  of  discounting  the  bill,  it  is 

to  be  presumed  that  it  was  for  the  benefit  of  Kirkpatrick,  and  that 

the  name  of  Ross  was  only  added  for  his  credit  with  Stothart.     In 

the  private  memorandum  of  Kirkpatrick  this  is  confirmed. 

'^  When  the  bill  fell  due,  it  was  not  paid  ;  and  Riddock  protested 
it  against  the  acceptor  Kirkpatrick,  and  against  the  appellant  and 
Stothart  the  indorsers.  Upon  this  protest  a  horning  was  raised  at 
the  suit  of  the  bank  ;  at  this  time  Stothart's  indorsement  continued 
upon  the  bill. 

"  The  matter  lay  over  till  the  20th  of  May  1779,  when  M*Dow. 
all,  the  brother  of  the  respondent,  pays  the  bill  to  the  bank  on 
account  of  Kirkpatrick.  In  1782,  M^Dowall  took  an  assignment  of 
the  bill ;  and  afterwards,  on  the  bankruptcy  of  Kirkpatrick,  who 
was  then  indebted  to  him,  he  claimed  a  balance  out  of  the  estate 
of  Kirkpatrick,  of  which  this  bill  was  stated  to  be  a  part.  At  the 
time  of  the  payment  of  the  bill  by  M'Dowall,  it  appears  that  he  had  in 
his  hands  £1500  or  £1600  belonging  to  Kirkpatrick,  and,  subse- 
quent to  that,  larger  sums  came  into  his  hands  ;  but,  by  dealings  be- 
tween the  parties,  the  balance  came  to  be  in  favour  of  M'Dowall. 
He  keeps  his  accounts  regularly  all  this  while ;  the  name  of  Stothart, 
as  indorser,  was  struck  off  the  bill,  and  no  demand  during  his  life 
was  made  against  the  appellant  Ross. 

'^  After  M^Dowall's  death,  disputes  arose  between  his  representa- 
tives  and  the  family  of  Riddock.  Riddock  was  affected  indirectly 
in  this  bill,  being  guarantee  to  the  bank  for  all  bills  discounted  by 
him.  But  in  the  case  of  this  bill  there  existed  no  reason  for 
anxiety  on  the  part  of  Riddock's  family^  for  Stothart,  who  was  bound 
to  them,  was  perfectly  sufficient  and  solvent.  In  the  arrangement 
of  Riddock's  affidrs,  when  his  son  came  of  age,  an  action  was  brought 
against  the  respondents  for  their  late  brother  s  intromissions  ;  and  a 
counter  action  by  the  respondents,  in  which  they  made  several 
claims  ag^nst  the  estate  of  Riddock,  among  others,  an  account  of  the 
bill  in  question,  the  payment  of  which  the  respondents  endeavoured 
to  connect  with  their  late  brother's  administration  of  Riddock's 
affairs.  But  with  these  matters  the  appellant  Ross  had  nothing  at 
all  to  do. 

^'  After  a  lapse  of  eighteen  years,  however,  an  action  was  brought 
against  the  appellant,  the  drawer  of  the  bill.  But  it  appears  that 
Kirkpatrick  the  acceptor  s  own  money^  had  ahready  paid  it,  firom  the 
account  stated  by  M'Dowall^  and  his  affidavit  in  the  bankruptcy  of 
Kirkpatrick.  And  the  moment  that  the  acceptor  paid  the  bill  it  was 
gone ;  it  was  paid  as  it  ought  to  be  paid,  and  so  was  for  ever  ex- 
tinguished. I  lay  no  blame  upon  M'Dowall  in  this  business ;  he 
has  been  dead  several  years.    He  settled  accounts  with  the  accep- 
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tor,  putting  this  bill   to  his  debit,    and   for  the   balance  of  the       1798. 
account  due  to  him  he  enters  into  the  ranking.  ■ 

"  Under  these  circumstances,  I  am  sorry  to  find  this  case  come  be-    sm'^h,  &c. 
fore  jou.    And  I  must  therefore  move  that  the  interlocutors  com-      gcoxT. 
plained  of  be  reyersed,  and  the  interlocutor  of  the  Lord  Ordinary  be 
affirmed,  that  the  appellant  be  assoilzied,  and  that  the  respondents 
do  pay  to  the  appellant  his  costs  in  the  Court  below,  according  to 
the  course  of  the  Court." 

It  was  accordingly 

Ordered  and  adjudged,  that  the  interlocutors  of  the  Lords 
of  Session,  of  the  Ist  and  21  at  February  1797,  be  re- 
versed. And  it  is  further  ordered,  that  the  defender 
(appellant)  be  assoilzied ;  and  that  the  pursuers  (re- 
spondents) do  pay  to  the  defender  (appellant)  the  ex- 
penses incurred  by  him  in  the  Court  below,  according 
to  the  course  of  the  Court. 

For  Appellant,    W.  Grant^    TV.  Adam,   Thos.  W.  Baird. 
For  Respondents,  Sir  John  ScoU,  Chas.  Hay,    Wm.  Tait. 


(M.  7625.) 

William  Smith,  William  Drysdale  of  the 
Turf  Coffee-House,  William  Dumbreck 
of  the  Hotel,  James  Robertson  of  the 
Black  Bull,  John  Hay,  and  John  Mac  (^PP^^^^^^'' 
Kay,  and  Others,  Chaise  Hirers  or  Post- 
masters in  Edinburgh, 

WnjjAM  Scott,  Procurator-Fiscal  of   the) 
County  of  Edinburgh,        .        .  [  Respondent. 

House  of  Lords,  8th  Jan.  1798. 

PofTMASTBRS IlLEOAL  COMBINATION   TO   RAISE  RaTE8  OP  PoSTING 

— Jurisdiction  op  the  Justices — Circumstances  in  which  it  was 
held  that  an  agreement  among  the  posting  masters  in  Edinburgh,  to 
laise  the  rates  of  posting,  was  an  illegal  combination,  and  that  the 
justices  had  jurisdiction  to  decide  in  such  a  case.  An  appeal 
being  taken  to  the  House  of  Lords,  the  Lord  Chancellor,  in  affirm- 
ing the  judgment,  intimated  that  such  a  combination  was  illegal ; 
but  that  the  justices  had  no  powers  to  fix  the  rate  of  posting. 
And  that,  neither  for  the  disposal  of  these  points,  nor  the  other  ques- 
tions appealed  against,  had  the  appeal  been  brought  in  a  regular 
manner;  it  being  brought  prematurely,  and  before  the  whole  ques- 
tion was  exhausted  in  the  Court  below. 

VOL.  IV.  Q 
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1798.  The  appellants  finding  themselves  losers  by  carrying  on 

the  business  of  chaise  hirers  or  postmasters  at  the  rate  of 
9d.  per  mile  for  posting,  wore  under  the  necessity  of  giving 
notice  to  the  public  that  after  a  certain  date  "  they  would 
"  be  under  the  necessity  of  charging  for  every  pair  of  horses 
*'  travelling  post  Is.  per  mile,  exclusive  of  duty." 

The  advertisement  was  signed,  at  the  desire  of  the  appel- 
lants, by  Mr.  Smith,  as  having  the  most  extensive  business 
in  that  line  of  any  person  in  the  city  of  Edinburgh.  And, 
in  order  to  satisfy  the  public  that  they  had  raised  the  fares, 
merely  from  necessity,  they  also  published  an  account  of  the 
loss  sustained  by  them  from  posting  for  sometime  past, 
owing  to  the  rise  of  every  article  in  the  posting  line  for 
years  back. 

But  the  respondent,  conceiving  that  all  these  proceedings 
were  illegal,  presented  a  complaint  to  the  justices  of  the 
peace  of  the  county  against  the  appellants,  in  which  he  ac- 
cused them  of  an  illegal  and  improper  combination  to  raise 
the  fare  of  posting,  and  insisting  that  it  was  altogether  un- 
warrantable in  them  to  take  such  a  step  without  the  permis- 
sion of  the  justices  of  the  peace,  as  authorized  to  regulate 
their  fares.  He  also  concluded  that  they  should  not  only 
be  fined  for  this  illegal  combination,  but  also  that  they 
should  be  prohibited,  under  heavy  penalties,  from  raising 
their  fares,  in  all  time  coming,  except  under  the  authority 
of  the  justices  of  the  peace. 

In  answer  to  this  complaint,  the  appellants  contended 
that  the  justices  of  the  peace  had  no  legal  authority  to  regu- 
late the  affairs  of  posting. 

The  justices  repelled  the  objection  stated  to  their  juris- 
Interlocutor    diction  ;  and  found  "  the  complaint  competent ;  and  find  it 
of  the  Justices ««  proven  by  the  admission  of  the  defenders  that  the  combi- 
* "  nation  complained  of,  and  the  increasing  of  the  fares  for 
"  posting  by  their  own  authority,  and  publishing  the  same 
"  in  the  Edinburgh  newspapers,  was  illegal  and  unwarrant 
"  able,  and  in  contempt  of  the  authority  of  this  court ;  there 
*'  fore  prohibit  and  discharge  the  said  defenders,  and  a 
"  others  concerned  within   this  county,  from  exacting 
''  higher  rate  of  fares  than  those  which  were  in  use  to  I 
"  exacted  previous  to  the  attempt  made  by  them  in  spri 
•*  1793,  until  otherwise  ordered  by  the  justices,  undei 
"  penalty  of  20s.  for  each  transgression,"  &c. 
Nov.  26  1795.     ^^  further  hearing,  before  a  committee  of  the  justi 
they  adhered. 
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A  bill  of  advocation  being  brought  before  the  Court  of       1798. 

Session,  the  Lord  Ordinary  (Swinton)  appointed  the  case  to    -" 

be  argued  in  memorials,  with  the  view  of  reporting  the  case    *""°'     * 
to  the  Court,  which  was  done  accordingly.  .  scott. 

The  respondent,  in  his  memorial,  maintained,  1st.  That  it 
was  illegal  in  the  appellants  to  enter  into  a  combination  to 
raise  their  fares.  2d.  That  the  justices  of  the  peace  had 
jnriBdiction,  by  which  they  were  entitled  to  entertain  (he 
qaestion,  and  to  decide  whether  the  appellants  had  or  had 
not  reason  to  increase  their  fares.  3d.  That  the  justices 
had  done  right  in  prohibiting  any  increase  of  fares  in  the 
present  instance. 

The  first  of  these  grounds  resolved  into  the  second,  which 
was  the  only  point  determined  by  the  Court  of  Session,  the 
respondent  maintaining,  1.  That  it  was  a  matter  of  police  to 
prevent  the  extortion  of  postmasters  and  innkeepers ;   and 
that  this  salutary  power  of  restraint  for  the  public  good 
must  be  lodged  somewhere.     2.  That  this  power  could  be 
lodged  nowhere  so  properly  as  in  the  justices  of  the  peace ; 
ind  that  they  have  been  in  the  constant  and  immemorial 
practice  of  exercising  it.     3.  That  though  there  is  no  sta- 
tate  expressly  vesting  the  justices  of  the  peace  with  such 
power,  yet  there  are  many  acts  of  Parliament  by  which 
they  are  empowered  to  regulate  matters  for  the  accommo- 
dation of  travellers,  as  well  as  to  fix  the  wages  and  prices 
to  be  charged  by  workmen,  and,  by  parity  of  reason,  they 
had  power  to  regulate  the  matter  of  posting,  and  to  fix  the 
rates  of  fare  to  be  charged. 

The  Lord  Ordinary,  after  consulting  with  the  Lords,  re- Jan.  15,1796. 
fused  "  the  bill  as  to  the  competency  of  the  justices  of  the 
**  peace,  but  removes  the  prohibition  in  so  far  as  to  allow  the 
'*  complainers  one  shilling  and  two  pence  per  mile,  duty  in- 
"eluded,  and  passes  the  bill,  to  the  effect  of  trying  the 
"  question  as  to  the  amount  of  the  fares  for  posting." 

On  a  reclaiming  petition  from  the  appellants,  praying  "  so 
"far  to  alter  the  former  interlocutor  as  to  remit  to  the 
"  Lord  Ordinary  to  remit  to  the  justices  with  instructions 
"  to  dismiss  the  complaint  as  incompetent ;  or  at  least  to 
**  remit  to  the  Lord  Ordinary  to  pass  the  bill  in  toto."  But 
the  Court  adhered  to  the  interlocutor  reclaimed  against.       ^^^7  5,  1796. 

As  to  the  rate  of  posting,  the  Lord  Ordinary  allowed  to 
both  parties  a  proof.    And  this  order  was  renewed  of  this  ^«h.  23,  — ^ 

date.    It  was  allowed  to  expire,  and  again  renewed  of  this  Dee.  23, . 

date.  Mar.  6, 1797. 
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1798.  The  whole  question  was  then  brought  by  appeal  to  the 

, House  of  Lords. 

SMITH,  &c.       After  hearing  counsel, 

V, 

SCOTT.  «(  j^Q  Lord  Chancbllor  Louqhborough  said, 

"  My  Lords, 

*'  This  is  a  case  brought  before  your  Lordships,  which  stands  here 
under  peculiar  and  whimsical  circumstances.  The  appellants  con- 
sist of  six  persons  specified,  and  olherst  and  the  gravamen  they  com« 
plain  of,  is  more  against  certain  reasons  given  by  the  Judges  of  the 
Court  of  Session  for  their  determination  of  the  present  question, 
than  any  thing  distinctly  contained  in  the  judgment  itself. 

"  In  1795,  a  combination  was  entered  into  by  the  appellants,  to 
fix  a  certain  price  or  rate  for  posting  ;  and,  for  that  purpose,  they 
published  an  adyertisement  in  the  Edinburgh  Newspapers,  that  they 
were  to  charge  one  shilling  per  mile  for  a  pair  of  horses,  exclusive  of 
duty.  By  this,  your  Lordships-  know,  they  were  imposing  a  law 
to  demand  from  the  public,  a  certain  and  fixed  rate  for  posting, 
which  was  illegal  and  unwarrantable.  By  this  combination,  they 
were  subjected  to  the  jurisdiction  of  the  justices,  as  is  not  contro- 
verted. The  case  is  very  diflferent,  whether  an  individual  might  or 
might  not  ask  what  rate  for  posting  he  thought  fit ;  but  he  must  not 
maJce  a  party  business  of  it. 

<<  Upon  this,  a  suit  was  instituted  by  the  procurator  fiscal  of  the 
county  against  the  appellants,  by  petition  and  complaint,  to  the  jus- 
tices of  the  peace.  In  this  country,  the  proceeding  would  have  been 
by  presentment  to  the  grand  jury,  and  indictment,  which  would  no 
doubt  have  been  found  against  the  parties  in  the  combination,  who 
would  have  been  punished.  If  they  had  given  redress  for  their  pro- 
ceedings, the  punishment  would  have  been  pro  forma  only. 

**  The  justices  in  Scotland  were  met  with  an  objection  to  their 
jurisdiction,  and,  after  consideration,  they  repelled  the  ^*  objection  to 
'^  the  jurisdiction  in  this  case^  and  found  the  complaint  competent, 
*'  and  proved  by  the  admission  of  the  defenders."  The  strict  legal 
consequence  of  this  would  have  been,  to  have  proceeded  to  punish- 
ment against  them  by  fines,  measured  by  the  abilities  of  the  persons 
implicated. 

''  Another  idea,  however,  struck  the  justices.  In  1761  certain 
,  regulations  had  been  fixed  by  the  justices  of  the  county  of  Edin- 
burgh with  regard  to  posting,  which  had  obtained  and  prevailed  ion 
some  time.  Murmurs  afterwards  arose,  and  similar  regulations  were 
adopted  in  1793.  Both  these  regulations  were  made  in  cases  of 
combination ;  though  I  am  far  from  saying,  that  some  of  the  justices 
did  not  think  that  these  were  made  pleno  jure,  stnd  in  virtue  of  com- 
petent jurisdiction  in  the  justices  to  regulate  such  matters.  At  the 
head  of  them  appear  some  of  the  judges  of  the  Court  of  Session.  In 
the  present  case,  it  has  entered  into  the  discussion^  if  such  a  power 
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exist  or  not ;  and  some  of  the  judges  gave  their  opinions  in  favour 
of  it.  Bot  I  hare  no  difficulty  in  saying,  that  no  such  power  exists 
in  the  justices  to  fix  the  rates  of  posting.  The  origin  of  all 
their  powers  is  in  statute;  and  I  adopt  the  opinion  of  the  Lord  Pre- 
adent,  that  these  powers  are  to  he  strictly  confined,  and  not  extend- 
ed from  one  case  to  another  hy  analogy. 

*'  I  will  go  a  little  fiurther  in  this  matter,  and  say,  that  eyen  if  the 
justices  had  such  a  power,  I  have  great  douhts  if  it  would  he  proper 
to  use  it.  In  cases  of  monopoly,  such  as  hackney  coaches,  which  are 
confined  to  a  given  number  of  persons,  it  may  be  proper  to  fix  rates 
kt  feres:  and  it  is  obvious  that  the  public  is  well  served  by  this  mo- 
nopoly. But  though  it  may  be  proper  to  fix  the  rates  in  a  case  of 
monopoly,  it  is  very  different  in  a  case  of  general  concern  like  post- 


1798. 

SMITH,  &C. 

V, 

SCOTT. 


*•  Experience  shows  that  in  this  country,  you  have  been  well  serv- 
ed on  account  of  the  failure  of  a  measure  which  was  attempted,  of 
patting  the  posts  into  a  mode  of  regulation  similar  to  that  on  the 
continent.  For  this  purpose,  a  bill  was  brought  into  Parliament,  but 
the  measure  was  opposed,  and  was  not  carried  into  effect. 

^  In  the  present  case,  the  justices  have  only  found,  that  as  the 
parties  were  liable  to  punishment  on  account  of  the  combination, 
they  should  continue  to  work  at  the  old  rates,  with  an  invitation  to 
them  to  apply  to  the  justices  to  settle  the  rates  proper  to  be  taken 
in  future.     Nor  was  this  an  improper  mode  of  proceeding : — if  a 
combination   of  journeymen   tailors,  or  others,  takes  place  in  this 
ooontiy,  nothing  is  so  common  as  to  suspend  the  punishment  award- 
ed, if  they  will  return  to  their  former  rates.      In  that  view  it  was 
that  the  appellants  ought  to  have  considered  the  determination  of  the 
justices.      But  they  applied  to  the  Court  of  Session  against  the  de- 
cision of  the  justices  ;  and  the  Court  found  that  the  complaint  was 
competent  in  this  case,  where  there  had  been  an  illegal  combination. 
If  it  were  possible  to  reverse  the  interlocutors  upon  this  ground,  it 
would  set  up  the  doctrine,  that  such  a  combination  was  neither  il- 
legal nor  unwarrantable. 

**  With  regard  to  the  rest  of  this  judgment,  by  which  the  Court 
removed  the  prohibition,  in  so  far  as  to  allow  the  appellants  to  charge 
fourteen  pence  per  mile,  and  passed  the  bill  to  the  effect  of  trying 
tiie  question  as  to  the  amount  of  the  fares  for  posting,  the  appellants 
look  no  further  steps  before  the  Court.  They  then  appeal  to  your 
I/>rdships  firom  the  judgment  of  the  justices,  and  interlocutors  of  the 
Court  of  Session  ;  but  as  criminals  they  ought  not  to  have  done  so ; 
m  mdividuals,  if  they  had  waited  till  the  Court  had  settled  a  rate 
of  posting,  they  might  have  had  a  right  to  complain.  But  as  to  any 
dinger  in  the  interlocutors  to  the  rights  of  that  branch  of  trade,  I 
Bast  suppose  the  case  of  an  individual  asking  such  a  rate  as  was  here 
done  by  the  appellants  in  a  combination.  If  his  doing  so  had  not 
4e  effect  to  raise  him  up  a  rival,  and  if  the  justices  imposed  a  pen- 
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1798.        altj  on  his  dobg  so,  he  might  refuse  to  acknowledge  their  powers, 
and  the  question  would  then  be  tried  on  the  onl  j  case  where  it  could 


M*LRANs      occur.      But  here  the  parties  hare  run  up  to  your  Lordships,  to 
THORLEY   &c.  ^^^^»  ^*  J^^  would  saj  what  the  House  of  Lords  should  determine 
on  some  future  occasion,  if  the  case  were  brought  before  them. 

"  I  submit,  as  my  opinion,  that  this  combination  ought  to  be  re- 
probated, and  that  the  justices  have  not  punished  the  parties  by  fine, 
as  they  ought  to  hare  done.  Indeed,  if  I  am  not  misinformed,  the 
appellants  hare  reaped  adyantage  from  their  proceedings.  The  Court 
of  Session  said  to  them,  take  is.  2d.  per  mile  for  your  post  chaises, 
on  account  of  the  high  price  of  hay,  oats,  and  other  matters  used 
in  your  business,  as  an  interim  regulation.  But,  happily  for  the 
country,  the  price  of  these  articles  was  soon  lowered,  and  they  still 
continued  to  charge  the  price  of  Is.  2d.  per  mile.  By  these  means, 
posting  was  dearer  in  this  county  than  in  any  other  county  in  Soot- 
land. 

^'  Upon  the  whole,  it  appears  to  me  that  the  present  appeal  has 
been  prematurely  brought,  and  that  your  Lordships  haye  no  oppor- 
tunity of  trying  the  matter  which  the  appellants  complain  of.  It  in 
an  appeal  rather  from  certain  subjects  of  talk  and  discourse  in  the 
Court  of  Session,  than  from  a  judgment  of  that  Court.** 

After  this  the  Earl  of  Kinnoull  made  a  speech,  which  could 
not  be  distinctly  heard,  but  entered  into  a  defence  of  what  had  been 
done  by  the  justices  in  the  county  of  Perth  on  a  similar  occasion. 

Whereupon  it  was 

Ordered  and  adjudged  that  the  appeal  be  dismissed,  and 
that  the  interlocutors  complained  of  be  affirmed. 

For  Appellants,    W.  Grant,    W.  Adam,  Henry  Ershine, 

David  Caihcart. 
For  Respondent,  Sir  J,  Scott^  J.  Anstruther,  Clias.  Hope^ 

Wm.  Dundas. 


John  &  James  M'Lean,  Merchants,  Leith,       Appellants; 
Messrs.  Hobert  Thorley,  Bolton,  and\ 

Company,  Merchants  in  Narva,  Russia  ;f 

and  Thomas  Cranstoun,  Writer  to  the(    ^^^(^ridenta. 

Signet,  their  Attorney,         .         .  ' 


House  of  Lords,  26th  Feb.  1798. 

Contract  of  Sale — Payment  op  Price — ^Exchange. Timber 

haying  been  sold,  but,  in  consequence  of  the  insolrency  of  the 


THOBLBT,  &C. 
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buyers,  they  wrote  to  the  sellers  to  sell  it  as  on  their  account ; —        1793, 
Held,  that  in  this  sale,  the  price  received  for  it,  and  the  price  agreed    ._^«. 
to  be  paid  by  the  original  buyers,  was  to  be  taken  into  account      x'leans 
along  with  the  difference  of  exchange  or  yalue  of  money  as  be-  ^' 

tween  St.  Petersbuigh  and  London^  when  the  timber  was  offer- 
ed back,  and  when  it  was  first  sold, — the  account  being  stated  in 
Russian  money. 

This  was  an  action  arising  out  of  the  sale  of  timber  bonght 
by  the  appellants  from  the  respondents,  merchants  in 
Russia.  The  appellants  had  engaged  to  send  shipping  to 
Narva  to  take  away  the  timber  which  the  respondents  had 
ready  for  loading  ;  but  owing  to  the  difficulty  of  procuring 
shippiDg  in  the  year  1793,  during  the  war  then  existing,  the 
appellants  could  not  get  shipping,  and  in  the  following  year 
their  affairs  having  become  involved,  they  were  obliged  to 
give  up  their  contract,  and  ordered  the  respondents  ^*  to  dis- 
"  pose  of  the  wood,  and  as  prices,  I  understand,  are  settled 
"  for  the  ensuing  season  at  the  same  rate  I  was  to  pay,  I 
"  flatter  myself  you  will  be  able  to  get  quit  of  it  with  no 
"  loss." 

The  respondents  did  not  sell  the  wood,  but  retained  it 
themselves  at  a  valuation. 

In  the  contract  the  appellants  had  bound  themselves  to 
pay  the  price  of  the  timber  by  draughts  on  Amsterdam. 

In  these  circumstances,  the  questions  which  arose  were, 
Ist.  At  what  prices  were  the  respondents  to  retain  the  tim- 
ber? Whether  at  the  current  prices  as  at  Sd  June  1794,  for 
the  timber  called  Dutch  timber,  according  to  the  current 
prices  in  the  Dutch  market;  or  whether  at  the  current 
prices  for  Dutch  timber  in  the  English  market.  The  cur- 
rent prices  for  Dutch  timber  in  the  English  market  being 
much  higher  than  in  the  Dutch  market ;  and  the  appellant 
contended  that  he  was  entitled  to  have  the  wood  valued  ac- 
cording to  the  current  prices  of  Dutch  timber  of  equal  value 
in  the  English  market,  although  it  was  proved  that  the 
Dutch  timber  was  sent  from  Narva  to  Holland,  and  sold  at 
a  rate  of  one  doyt,  or  one-eighth  of  a  stiver  per  foot  less 
than  the  respondents  had  allowed  Messrs.  M'Lean;  and, 
consequently,  as  they  maintained,  had  sustained  a  loss 
thereby.  2d.  Whether  the  appellants  were  liable  for  the 
difference  of  exchange  between  Petersburgh  and  Amster- 
dam as  at  these  dates,  namely,  31st  July  1793,  when  the  re- 
spondents ought  to  have  been  paid  for  the  timber,  and  the 
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being  contended  that  the    exchange  between  these  two 


m'leans     places  on  the  first  of  these  two  dates  was  24^  stivers  per 

THORLBT,  &c.  roublo ;  whereas  at  the  3d  of  June  1794  it  had  risen  to  29 

stivers  per  rouble,  so  that  the  same  number  of  guilders  paid 

in  Narva  on  31st  July  1793  would  have  purchased  a  greater 

number  of  roubles  than  on  3d  June  1794  ;  and  consequently 

that  the  respondents  were  entitled  to  have  this  difference 

made  good  to  them. 

Feb.  17  &  18,     The  Court,  of  this  date,  sustained  the  allowance  made  by 

^^^^'  the  respondents  for  the  price  of  the  timber  taken  back  by 

them,  with  interest  from  a  certain  date.    And  with  respect 

to  the  article  of  exchange,  ''  find,  that  in  settling  accounts 

"  between  the  parties,  effect  must  be  given  to  the  variations 

"  of  exchange  on  the  3d  day  of  June  1794,  when  the  timber 

"  was  taken  back,  from  what  it  was  on  31st  July  1793,  and 

"  remit  to  Charles  Selkrig,  accountant,  to  make  up  and  re- 

"  port  to  the  Court  a  state  of  accounts  betwixt  the  parties." 

In  obedience  to  this  interlocutor,  Mr.  Selkrig  gave  in  his 

report,  stating  the  account  in  four  different  views.     In  the 

first  and  second  views^   he  stated  the  account  in    Dutch 

money ;  and  in  the  third  and  fourth  views,  he  stated  it  in 

llussian  money,  and  calculating  exchange  as  between  St. 

Petersburgh  and  London  in  his  fourth  view. 

M     U  1796      ^^  representation,  the  Court  adhered  ;  and,  of  this  date, 

upon  the  objections  to  the  accountant's  report,  they  ordered 

May  21, A  condescendence  of  the  facts  the  appellants  undertook  to 

jmjg  14 prove.    A  condescendence  having  been  given  in,  and  a  proof 

allowed,  by  examination  of  certain  merchants  in  London, 
engaged  in  the  trade,  as  to  the  custom  of  merchants,  the 

j^Qy  29 Court  pronounced  this  interlocutor:  *'  Find  that  the  fourth 

"  view  contained  in  Mr.  Selkrig's  report,  must  be  the  rule 
"  in  settling  betwixt  the  parties ;  and  therefore  decern  ac- 
"  cordingly ;  and,  with  regard  to  expenses  claimed  by  the 
"  respondents,  supersede  consideration  thereof  until 
"  day  of  next." 

Jan  25, 1797.      On  reclaiming  petition  the  Court  adhered,  and  found  the 

Jan.  28, appellants  liable  in  expenses.     Another  petition  was  refoa- 

Feb.  21, ed.     A  bill  of  suspension  was  also  refused. 

Against  these  interlocutors  the  present  appeal  was 
brought  to  the  House  of  Lords. 

Pleaded  for  the  Appellants. — 1.  That  the  respondents 
made  their  valuation  of  the  timber  without  consulting  the 
appellants,  and  even  concealed  what  they  had  done  for  a 


CASES  ON  APPEAL  FROM  SCOTLAND.      25 

considerable  time.    Until  they  gave  in  their  condescendence        1798. 

in  this  suit  in  January  1795,  admitting  that  they  had  taken    • 

the  timber  to  themselves  at  a  valuation  put  upon  it  by  them-     ^'^-^-^^^ 
selves,  the  appellants  imagined  it  had  been  sold.     The  rc-THORLET,  &c. 
spondents  had  authority  only  to  sell  the  timber,  and  if  they 
had  sold  it  bona  fide  for  the  least  price  they  could  get,  the 
appellants  could  not  have  complained.     But  the  respond- 
ents bad  no  authority  to  take  the  timber  to  themselves, 
especially  at  an  undervalue;  and  as  the  appellants  never 
approTed  of  that  transaction,  they  cannot  be  bound  by  it. 
The  respondents  are  entitled  to  the  fair  and  adequate  prices, 
each  as  wood  of  the  same  quality  veas  selling  for  at  the 
time ;  and  as  it  has  been  shown  that  wood  of  the  same  qua- 
lity was  selling  during  the  season  1794  at  30  and  35  per 
eent.  higher  than  the  respondents  allowed,  they  are  entitled 
to  that  yalue.     2.  As  to  the  difference  of  exchange.     The 
appellants'  obligation  was  to  pay  a  certain  sum  in  guilders, 
by  drafts  on  Amsterdam,  or  otherwise  to  pay  the  debt  in 
pounds  sterling,  agreeably  to  the  course  of  exchange  be- 
tween London  and  Amsterdam.     They  never  came  under 
an  obligation  to  pay  the  respondents  in  Russian  roubles  or 
money.     On  all  former  dealings,  the  appellants  paid,  and 
the  respondents  were  content  to  receive,  payment  in  Dutch 
money;  and  whenever  the  payments  were  made  in  English 
money,  the  sums  due  were  calculated  by  turning  the  Dutch 
money  into  pounds  sterling,  at  the  then  existing  rate  of  ex- 
change between  London  and  Amsterdam. 

Pleaded  for  the  Respondents. — 1.  The  appellants  in  their 
foresaid  dealings  with  the  respondents,  were  bound  by  the 
general  custom  and  usage  of  merchants,  in  the  same  trade, 
irhich  the  proof  clearly  establishes  to  be  as  found  by  the  in- 
terlocutor. 2.  Every  loss  sustained  by  the  respondents, 
arinng  from  the  appellants'  failure  to  perform  their  con- 
tract, ought  to  be  borne  by  them,  whether  arising  from  the 
difference  in  exchange  or  otherwise  ;  and  on  these  grounds 
the  appeal  ought  to  be  dismissed. 

After  hearing  counsel,  it  was 

Ordered  and  adjudged  that  the  interlocutors  be  affirmed, 
with  £200  costs. 


For  the  Appellants,  Sir  J.  Scott,  W.  Adam. 

For  the  Respondents,  J.  Mansfield,  J.  L,  Hubbersly, 
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GILCHRIST 


Mrs.  Ann  Gilchrist,        -        -  Appellant ; 

>  Respondents. 


^'         John  Loudon  Macadam,  &  Another,  Trus- 
*     '     tees  of  the  deceased  Honourable  Admiral 


Keith  Stewart,  and  Robert  Watson, 
Writer  in  Edinburgh,  Common  Agent  in 
the  process  of  Banking  and  Sale  of  the 
estates  of  the  Earl  of  Dundonald, 


House  of  Lords,  6th  March  1798. 

This  was  an  appeal  brought  by  a  postponed  creditor  on 
the  ranking  and  sale  of  the  estate  of  the  Earl  of  Dundonald, 
complaining  of  the  interlocutors  of  the  Lords  of  Session  in 
fixing  the  value  at  which  the  estates  were  to  be  set  up  and 
exposed  to  public  sale,  precisely  on  the  same  grounds  as  in 
the  appeal  brought  by  the  Earl  of  Dundonald  himself. 
Vide  ante,  p.  528,  Vol.  Ill, 

Three  other  appeals  were  brought  by  other  creditors  in 
similar  circumstances.* 

Whereupon  the  respondents  presented  a  petition  to  the 
House  of  Lords,  praying  that  the  order  on  the  appeal  of 
Ann  Gilchrist  might  be  dismissed.     Upon  which 

**  The  Lord  Chancellor  said : — 
<^  That  this  was  the  fifth  appeal  which  had  come  before  the  House, 
on  the  subject  of  the  sale  of  certain  estates  belonging  to  the  Earl  of 
Dundonald.  The  House  had  affirmed  the  interlocutors  in  the  first 
of  these,  with  £50  costs,  and  had  ordered  the  sale  to  proceed  ;  but, 
to  defeat  the  judgment  in  that  appeal,  the  four  others  have  made 
their  appearance,  for  the  sole  purpose  of  delay ;  a  proceeding  highly 
improper,  and  which  called  for  the  interference  of  the  House,  to  pre- 
yent  similar  practices  in  future. 
"  From  the  respectability  of  the  names  of  the  counsel  who  signed  Mrs. 
Gilchrist's  petition,  I  forbear  to  say  much  on  the  subject  of  the  pre- 
sent appeal.  I  imagine  they  were  some  how  or  other  employed  by 
the  appellant  in  the  Court  below.  But,  if  appeals  of  such  a  nature 
were  repeated,  (and  he  hoped  that  this  would  be  conreyed  to  the 
counsel  who  signed  the  appeal),  that  the  House  would  proceed  against 
the  counsel  whose  names  appear  at  appeals,  in  the  same  manner  as 
the  courts  of  this  country  do  against  counsel  and  others  who  sign  or 
giye  countenance  to  friyolous  and  vexatious  suits  and  actions.*' 
The  appeal  was  dismissed  accordingly. 

*  The  Compiler  has  not  been  able  to  find  the  appeal  papers  in  these 
cases,  in  anj  collection  he  has  examined. 
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Robert  Beatson,  Esq.,  of  Kilry,        .        .       Appellant ; 
Ma.  Wm.  Jameson, Respondent. 

House  of  Lords,  5th  March  1798. 

ExPEKSEsop  Process — Agemt  and  Client — ^Appeal — Competency. 
— A  summons  haying  been  raised  before  the  Court  ofSession  against 
seyeral  debtors  ;  and  inter  alia  agabst  the  appellant  for  £3. 58. 10  }d.f 
for  the  price  of  bricks,  he  called  on  the  pursuer  at  his  place,  and  paid 
the  amount,  offering  at  the  same  time  to  settle  the  expenses.  Mr. 
Jameson  not  being  at  home,  and  his  clerk  not  knowing  any  thing 
about  the  expenses,  he  declined  receiving  them.  Thereafter,  Mr. 
Jameson's  son ,  who  was  the  writer  that  brought  the  action,  took  decree 
in  absence,  and  sent  the  appellant  a  note  of  the  expenses,  amount 
£3.  lis.  3d^  and  raised  homing,  and  charged  thereon.  In  a  suspen- 
sion, the  appellant  was  held  liable  for  the  amount,  with  the  whole 
costs  of  suit,  amounting  to  £35.  In  an  appeal  to  the  House  of  Lords, 
these  interlocutors  were  rerersed*  There  being  here  no  contrivance 
on  the  part  of  the  appellant  to  settle  with  the  client,  without  the 
knowledge  of  the  agent,  he  having  tendered  the  expenses  at  the 
time  he  got  a  discharge  for  the  account,  and  therefore  was  only 
liable  for  the  amount  of  expense  then  due.  Objection  was  stated 
to  the  competency  of  the  appeal,  as  merely  for  expenses,  but  ob- 
jection not  regarded. 

The  appellant  having  occasion  for  some  bricks  of  a  parti- 
cular kind,  to  bo  employed  on  his  estate  of  Kilry,  Fifeshire, 
ordered  some  bricks  from  a  brickfield,  near  Leith,  belonging 
to  the  respondent,  a  mason. 

The  bricks  were  sent  accordingly,  but  as  they  happened 
not  to  be  of  the  kind  to  suit  the  appellant^s  purpose,  and  as 
his  near  neighbour,  Mr.  Ferguson  of  Raith,  was  in  want  of 
some  bricks  at  tho  time,  for  the  use  of  his  garden,  they 
were,  by  the  appellant's  order,  delivered  to  Mr.  Nicol,  prin- 
cipal gardener  to  Mr.  Ferguson.  In  these  circumstances,  the 
appellant  stated,  that  it  being  a  matter  of  perfect  indifference 
to  him  whether  he  should  pay  the  respondent  the  trifling 
sum  of  money  to  which  the  price  of  the  bricks  amounted, 
(£3.  5s.  10 id.)  and  receive  it  again  from  Mr.  Nicol,  or  that 
Mr.  Nicol  should  pay  it  directly  to  the  respondent;  so  he 
naturally  conceived  it  to  be  a  matter  of  equal  indifference  to 
the  respondent  whether  bo  should  receive  it  of  the  appel- 
lant, by  whom  the  bricks  had  been  ordered,  or  of  the  person 
to  whom  the  bricks  were  delivered. 


1798. 

BBATSON 
JAMBSOV. 
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^^^^'  At  the  distance  of  two  years,  the  appellant  stated  that 


^  nothing  more  occurred  about  the  bricks,  until  one  morning 

V.         early,  before  he  was  out  of  bed,  the  respondent  sent  his 

JAMesoN.  servant  for  payment  of  the  account.  The  appellant  being 
then  in  bed,  and  apprehending  that  it  would  not  be  any  in- 
convenience for  the  servant  to  call  at  Raith,  which  he 
passed  in  going  back  to  Eirkaldy,  desired  his  own  servant 
to  tell  the  man  to  go  to  Mr.  Nicol,  Mr.  Ferguson's  gardener, 
and  he  would  pay  him  the  money. 

In  a  few  days  thereafter,  he  received  a  letter  from  a  law- 
yer, making  a  demand  for  payment  of  this  account.  In  an- 
swer, the  appellant  referred  him  to  Mr.  Nicol  for  payment, 
and  application  being  accordingly  made,  Mr.  NicoPs  answer 
was,  that  he  would  speak  to  the  factor,  and  send  the  money 
as  soon  as  he  received  it. 

Nothing  further  occurred  until  January  1794,  when  a  sum- 
mons before  the  Court  of  Session,  against  four  other  debtors, 
with  his  name  included,  was  served  on  the  appellant,  no 
intimation  having  in  the  interval  been  made  to  him  that  Mr. 
Nicol  had  failed  to  pay  the  account  for  the  bricks,  or  that 
Mr.  Anderson  had  failed  to  see  the  factor  about  it.  In  these 
circumstances,  the  appellant  wrote  the  respondent's  country 
Jan.  31, 1794.  agent,  (Mr.  Anderson),  staling,  that  had  he  known  Mr. 
Nicol  had  not  paid  for  the  bricks,  he  would  have  settled  long 
ago,  and  consequently  that  he  was  "  not  liable  for  any  expen- 
ses incurred,"  and  expressing  his  readiness  *'  to  pay  for  all 
"  bricks  when  demanded." 

On  the  26th  January  the  appellant  went  to  Edinburgh, 
and  called  on  old  Mr.  Jameson  to  pay  the  account,  but  finding 
him  from  home,  he  paid  the  amount  of  the  account,  getting 
a  receipt  therefor  from  Mr.  Guthrie,  his  clerk.  At  same 
time  he  offered  payment  of  the  expenses,  which  Mr.  Guthrie 
declined  to  take.  In  the  meantime,  however,  a  demand 
was,  about  fourteen  months  thereafter,  made  by  the  respond- 
ent's son,  Mr.  Jameson,  a  writer  in  Edinburgh,  for  the  ex- 
penses, amounting  to  £3.  lis.  3^d.  This  Mr.  Jameson, 
the  appellant  alleged,  was  the  real  respondent  in  this  case, 
and  though  he  well  knew  the  debt  was  paid,  and  an  offer 
made  at  same  time  of  the  expense  then  due,  yet  he  chose, 
unknown  to  the  appellant,  to  proceed  with  the  action,  and 
took  decree  thereon,  upon  which  horning  was  raised,  and  a 
charge  given.  The  appellant,  in  these  circumstances, 
brought  a  suspension  of  the  charge. 
June  2,  1795.     Iq  this  suspension  decree  in   absence  was  pronounced 
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against  the  appellant.    And,  on  representation,  the  Lord       1798. 

Ordinary  adhered.     On  another  representation,  the   Lord    

Ordinary  pronounced  this  interlocutor  :  "  In  respect  there    "*^^^^^^^ 
"  appears  to  be  sufficient  evidence  in  this  case,  arising  from    jameson. 
"  the  admission  of  parties,  and  letters  and  correspondence  ^^J'  3, 1795^ 
"  in  process,  refuses  the  desire  of  the  representation,  and 
**  adheres  to  the  interlocutor  complained  of." 

On  reclaiming  petition  for  the  appellant  to  the  whole 
Lords,  the  Court  adhered.     On  further  reclaiming  petition,  Feb.  16, 1797. 
the  Court  adhered.    And  the  account  of  expenses  beingMar.  il,— 
given  in,  the  Court  decerned  therefor  against  the  appellant, 

amounting  to  £35.  48.  7d.  June  3,  

The  appellant  presented  a  bill  of  suspension  against  the 
judgment  of  10th  March  1797>  which  was  refused  by  the 

Lord  Ordinary.  J"V  18, 

Against  these  interlocutors  the  present  appeal  was  brought 
to  the  House  of  Lords. 

Pleaded  for  the  Appellant. — 1.  That  the  respondent  was 
bound,  in  the  particular  circumstances,  to  give  the  appellant 
notice  before  he  commenced  his  action ;  and  not  having  done 
BO,  he  is  not  entitled  to  charge  him  with  the  expenses  in- 
curred by  it.  2.  That  if  this  were  not  so,  yet  after 
the  original  debt  was  satisfied,  and  the  expenses  ten- 
dered and  abandoned,  and  the  cause  of  action  at  an  end,  he 
was  bound  to  give  notice  before  he  proceeded  further ;  and 
not  having  done  so,  he  is  not  entitled  to  charge  the  appel- 
lant with  the  expenses  of  such  proceedings.  3d.  That  of 
several  averments,  material  to  the  points  in  issue  between 
the  parties,  a  proof  was  neither  required  of  the  respondent, 
Dor  allowed  to  the  appellant. 

Pleaded  for  the  Respondent. — 1.  The  question  in  this  dis- 
pute is.  Whether  the  respondent  shall  recover  the  expenses 
incurred  in  making  the  demand  against  the  appellant  effect- 
ual?    And,  in  considering  this  question,  the  first  objection 
which  occurs  is,   that  it  is  incompetent  to  appeal  against 
expenses  merely.    2.  But,  even  supposing  the  appeal  were 
competent,  the  appellant  admits,  that  if  the  facts  stated  by 
the  respondent  were  true,  the    interlocutors  complained 
of  are  well  founded.     He  rests  upon   the  facts  set  forth 
by  himself,   of  which   he    craves    a    proof.      But    such 
a  proof  is   unnecessary.      1.   Because,   with   the    excep- 
tion of  the  fact  that  the  respondent'^s  servant  went  at  the 
desire  of  the  appellant  to  Mr.  Nicol,  and  returned  a  second 
time  to  Kilry,  every  averment  made  by  the  respondent  is 
either  admitted  or  proved.    2.   Because  every  allegation 
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made  by  the  appellant  is  either  disproved  by  the  letters 
produced  and  founded  on  by  himself,  or  is  contradicted  by 
other  averments  made  by  him.  Besides,  the  settlement  of 
the  claim  on  the  part  of  the  appellant  with  the  respondent 
was  a  mere  contrivance,  to  defeat  the  agent's  claim  for  ex- 
penses, who  was  entitled  to  go  on  with  the  suit,  to  the  effect 
of  recovering  these  costs. 
After  hearing  counsel. 

The  Lord  Chanxgllou  (Louohbgrough)  said, 
*'  My  Lords, 

*'  I  am  sorry  that  it  has  been  necessary  to  bring  the  present  ap- 
peal before  your  Lordships ;  the  point  livhich  gives  rise  to  it  is  of 
the  smallest  nature  which  I  recollect  to  have  come  before  this  House. 
An  appeal,  where  the  matter  at  issue  was  very  small,  made  some 
noise  a  good  many  years  ago  ;  the  circumstances  there  were  singu- 
lar, and  the  appeal  frivolous.  *  But,  in  the  present  case,  there  ap- 
pears matter  of  serious  consideration,  and  the  judgment  of  the  Court, 
if  it  remained,  might  be  urged  as  a  bad  precedent.  We  roust  there- 
fore consider  what  the  justice  of  the  case  requires  to  be  done. 

*'  I  must  own  that  I  feel  a  considerable  degree  of  favour  towards 
the  respondent,  who  has  obtained  several  judgments  of  the  Court 
of  Session  ;  I  mean,  towards  the  person  who,  loosely  speaking,  is 
termed  the  respondent ;  but  the  true  respondent  here  is  young  Jame- 
son the  attorney  in  the  cause,  who,  I  conceive,  has  acted  in  a  man- 
ner unworthy  of  the  character  of  a  Writer  to  the  Signet,  and  the 
son  of  a  respectable  tradesman.  As  such,  he  ought  not  to  have  fol- 
lowed the  course  of  proceeding  which  he  has  done  in  the  present 
case. 

"  The  cause  of  action  here  was  of  a  very  trifling  nature,  £3. 5s.  lOd., 
as  the  price  of  some  bricks  furnished  by  old  Jameson  to  the  appel- 
lant. The  appellant  not  needing  the  bricks,  they  were  given  to  a 
neighbour,  a  gentleman  well  known,  Mr.  Ferguson  of  Haith.  The 
account  for  the  bricks  not  having  been  paid,  a  servant  of  Jameson 
calls  upon  the  appellant  for  the  money,  and  is  informed  that  the 
bricks  had  been  given  to  Mr.  Ferguson,  and  that  if  the  servant 
called  upon  his  gardener  the  bill  would  be  paid.  This  was  not  done 
however,  and  a  writer  on  the  spot,  one  Anderson,  is  applied  to,  to 
recover  the  money  from  Beatson.  This  Anderson  wrote  to  the 
appellant,  and,  it  appears,  that  he  also  applied  for  payment  to  Mr. 
Ferguson's  gardener,  who  referred  him  to  the  factor,  and  this  factor, 
Anderson  says,  be  should  soon  see  upon  the  subject.  It  does  not  appear, 
however,  that  he  did  see  him,  and  from  the  accidental  negligence 


*  His  Lordship  alludes  here  to  the  appeal,  Napier  v,  Macfarlane,  which  was 
for  the  price  of  an  ox^^^Vide,  App.  vol.  ill.  p.  649. 


JAMESON. 
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of  AndenoD,  the  account  remains  unpaid  until  it  is  taken  up  bj       1798. 
young  Jameson*  . . 

^  He  claps  the  appellant's  name  in  a  summons  before  the  Court  of    bratson 
Session,  along  with  four  other  persons.     On  notice  of  this,  Beatson  ^* 

writes  to  Anderson,  and  Anderson  says  in  answer,  he  is  surprised 
that  Jameson  should  have  done  this  without  having  given  advice  to 
kim  ;  and,  he  adds,  that  he  was  Jameson's  creditor  for  a  few  shil- 
lings. But  Mr.  Beatson  being  alarmed,  writes  to  old  Jameson  that 
be  would  be  in  Edinburgh  soon  and  pay  the  account.  He  accord* 
ingly  soon  after  went  there,  and  called  at  the  house  of  old  Jameson, 
who  was  not  at  home,  and  paid  the  account  to  a  person  stated  to  be 
Mr.  Jameson's  head  clerk,  taking  his  receipt  for  the  money.  He 
took  no  release  for  the  debt  $  it  was  therefore  injuriously  alleged  that 
he  had  decoyed  the  clerk  to  discharge  him.  He  talked  to  the  clerk 
about  expenses,  but  the  latter  declined  to  take  anything,  not  recol- 
lecting perhaps  that  young  Jameson  could  not  make  bricks  without 
straw  any  more  than  the  father.  But  afier  old  Jameson  had  thus  re- 
odved  the  money,  the  son  goes  on  with  the  proceedings  at  law 
against  the  appellant,  and,  while  the  appellant  was  suspecting  no- 
thing, takes  a  decree  against  him  for  the  money  which  had  been 
already  paid,  and  for  a  bill  of  costs,  amounting  to  £3.  lis.  3^d. 

"  Drawing  the  strictest  line  between  the  parties,  the  utmost  that 
could  be  demanded  of  Beatson,  was  the  expenses  due  at  the  time 
he  paid  the  money,  either  incurred  by  Jameson,  or  what  he  was 
engaged  to  pay  to  Anderson.  It  became  the  Writer  to  the  Signet 
to  have  acted  with  more  caution.  It  is  an  established  rule  with  the 
courts  in  this  country,  that  if  a  defendant  contrive  tOj  pay  to  the 
plaintiff,  and  take  a  release  from  him,  without  satisfying  the  attorney, 
the  attorney  having  a  lien  upon  the  action  for  his  bill,  the  Court 
will  allow  him  to  go  on  to  a  judgment  to  recover  his  costs ;  but  al- 
ways under  this  express  qualification,  that  he  gave  notice  of  his  de- 
mand to  the  defendant,  who  refuses  or  declines  to  pay :  in  no  other 
circumstances  would  he  be  listened  to  for  a  moment.  The  courts 
here  would  not  allow  an  attorney  to  carry  on  an  action  for  the  mere 
porpose  of  running  up  his  bill  of  costs.  If  such  a  matter  had  come 
before  the  courts  here,  they  would  only  have  allowed  Jameson  the 
ion,  the  bill  incurred  at  the  time  of  paying  the  money,  and  no  other 
expenses. 

"  I  had  some  difficulty  here  to  state  the  judgment  in  this  case,  but 
I  thmk  it  will  be  of  good  example  to  reverse  all  the  interlocutors 
complained  of,  and  allow  the  respondent  the  sum  of  £1.  lis.  Id.  as 
tbe  expenses  due  at  the  time  of  paying  the  money  by  the  appellant.*' 

It  was  accordingly 

Ordered  and  adjudged  that  the  interlocutors  complained 
of  in  the  appeal  be  reversed,  except  as  to  the  sum  of 
£l.lls.  Id.,  to  be  paid  by  the  appellant  to  the  respon- 
dent, in  fall  of  the  costs  of  his  proceedings  up  to  the 
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1798.  26th  of  February  1794,  when  the  debt  of  £3. 5s.  lOid. 

was  paid. 

U^CALLnM,&C. 

V.  For  the  Appellant.  Sir  J.  Scott,  Wm.  Adam. 

cAMPBELL,&c.     ^OT  tho  Rospondont,  TT.  Grant,  M.  Nolan. 


Neil  M'Callum,  Wright  in  Inverary,  and  ^ 

Hugh  Munro,  Esq.  of  Stuckghoy,  his  r  Appellants; 
Trustee,  .  .  ) 

James  Campbell,  eldest  son  of  Neil  Camp-  \ 

BELL,  Esq.  of  Duntroon,  and  Neil  Mal-  >  Respondents. 
coLM,  Esq.  of  Poltalloch,        •        .  ) 

House  of  Lords,  12th  March  1798. 

Prescriptive  Possession — Propinquity — Bastardy — Hearsay. 
— A  deed  conyeyed  lands  to  a  party,  and  the  heirs  male  of  his 
body,  whom  failing,  to  his  nearest  lawful  heirs  whatsoeyer.  The 
property  passed  into  the  hands  of  a  purchaser,  but  it  was  alleged 
that  it  had  been  acquired  from  one  who  was  a  bastard  heir  male. 
In  a  question  raised  by  the  heir  general,  nearly  half  a  century  after- 
wards, Held  that  the  length  of  time,  and  failure  in  the  proof  of 
bastardy^  made  the  title  unquestionable. 

The  titles  of  the  lands  of  Eilchoan,  belonging  to  the 
appellant's  ancestors,  the  Mlndeors,  situated  in  the  parish 
of  Eilmartin,  and  county  of  Argyle,  appeared  by  the  old 
title  deeds  to  have  been  conceived  and  demised  in  favour  of 
heirs  male. 

At  that  period,  the  respondent  Campbell's  ancestors 
were  the  superiors  of  the  lands,  and  had  granted  several 
charters  and  precepts  of  clare  constat,  conceived  in  those 
terms. 
Aug.  12,1725.  Of  this  date,  Patrick  Campbell  of  Duntroon,  the  respond- 
ent, Campbell's  ancestor,  granted  a  charter  of  resignation, 
with  consent  of  Neil  Campbell  his  son,  in  these'  terms : — 
"  dicto  Nigello  M*Indeor  de  Kilchoan  in  vitali  reditu  duran. 
''  omnibus  susb  vitae  diebus,  et  post  ejus  decessum,  hceredi- 
"  bus  masculis  legitime  procreandis  inter  eum  et  Annam 
''  M^Callum  ejus  sponsam  ;  quibus  deficientibus  hasredibus 
"  masculis  legitime  procreandis  de  ejus  corpore,  ullo  subse- 
**  quenti  matrimonio ;  quibus  deficien.  Duncano  M*Indeor  in 
*'  Kilchoan,  filio  Patrui  dicti  Nigelli  M^Indeor,  et  haBredi- 
«  bus  masculis  legitime  procreatis,  sive  procreandis  de  corpo- 
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re  dicti  Duncani  M'Indeor ;  quibus  deficien.  proximis  le-       1798. 
gitimis  baeredibus  masculis  dicti  Nigelli  M^Indeor  quibos- 


cunque ;   quibus  etiam  deficien.  ejus  hseredibus  et  assig-  >»*callum,&c. 
"  natis  quibuscunque."  caiipbell,&c. 

^eil  M'Indeor,  the  liferenter  in  this  last  mentioned  char- 
ter, died  without  male  issue,  and  was  succeeded  by  his 
cousin  Duncan,  the  substitute  named  in  the  charter. 
Duncan  M'Indeor  had  only  one  son,  Alexander.  It  did  not 
appear  that  any  title  was  made  up  in  the  person  of  this 
Alexander.  But  old  Neil,  the  liferenter  in  the  above  char- 
ter, although  he  died  without  male  issue^  left  an  only 
daughter,  who  was  first  married  to  Donald  Munro,  upon 
whose  death,  without  leaving  issue,  she  was  again  married 
to  John  M^Callum.  Of  this  marriage  there  was  issue,  the 
appellant. 

In  the  meantime,  both  Neil  M*Indeor,  the  liferenter  in 
the  above  charter,  and  Duncan,  the  substitute  therein, 
had  died  ;  and  Alexander,  only  son  of  Duncan  M^Indeor, 
died  unmarried  about  the  year  1746. 

By  his  death  without  issue  male,  the  succession  opened  to 
the  appellant,  in  terms  of  the  limitation  in  the  charter  on 
&ilure  of  heirs  male,  to  heirs  general  of  Noil  M*Indeor. 

But  it  was  contended  by  the  respondents,  that  as  after  the 
heirs  male  of  the  bodies  of  Neil  and  Duncan,  the  heirs  male 
whatsoever  of  Neil  are  called ;  and  as  the  said  Neil  had  a 
brother,  who  died  leaving  male  issue,  from  whom  their  au- 
thor was  descended,  the  heir  general  under  the  last  limita- 
tion of  the  charter  could  not  succeed,  so  long  as  such  heir 
male  of  Neil  existed.  At  Alexander's  death  in  1747,  the 
property  stood  thus  :  one  half  was  liferented  by  Ann  M'Cal- 
Inm,  Neil's  widow  ;  after  her  death,  her  daughter  Mary  was 
entitled  to  a  liferent  of  one  half.  A  fourth  was  liferented 
by  the  widow  of  Duncan  M*Indeor.  The  other  fourth  was 
taken  possession  of  by  John  M^Indeor^  a  cottager  on  the 
farm  of  Eintraw,  without  any  title  being  made  up,  or  any 
right  to  the  property,  but  who,  the  respondents  maintained, 
was  the  heir  male  of  Neil  M*  Indeor. 

In  these  circumstances,  Mr.  Campbell,  as  superior,  enter- 
ed into  a  transaction  with  these  parties,  by  which  he  pur- 
chased the  property  or  dominium  utile  of  these  lands  from 
this  John  M'Indeor. 

It  seems  that  John  M'Indeor  could  not  write,  and  conse- 
qaentlythe  disposition  was  signed  by  two  notaries;  and  was  in 
the  following  terms :  "  Forasmuch  as  Neil  Campbell  of  Dun-  jan.  6,  1753. 

VOL.  IV.  D 
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1798.       c«  troon,  mypmrnediate  lawful  superior,  has  instantly  advan- 

^ "  ced,  paid,  and  delivered  to  me,  a  certain  sum  of  money, 

M^cALLCM,  c.  ,^  ^jjj^jj^  ^ii-i^  ^^Q  burden  of  the  liferent  after  reserved,  and 
cAMPBCLL,&c.  «*  debts  after  mentioned,  is  the  full  and  adequate  value  of 
"  the  lands  after  disponed,  wherewith  I  hold  me  well  con- 
**  tent,  satisfied,  and  paid,  &c.  Therefore  I  sell,  annalzie,  and 
**  dispone  from  me,  my  heirs  and  successors,  to  and  in  fa- 
"  vour  of  Neil  Campbell,  his  heirs  male  and  assignees,  hcri- 
"  tably  and  irredeemably,  all  and  whole  the  lands  of  Kil- 
"  choan,"  &c.  Then  follows  a  reservation  of  the  liferents 
above  mentioned. 
Feb.l6,  1753.  Of  this  date  a  precept  of  dare  constat  was  granted  to 
Mr.  Campbell  of  Duntroon,  setting  forth  :  **  Quandoquidcm 
**  per  authentica  instrumenta  et  documenta  coram  me  pro- 
**  ducta  et  ostensa,  ac  per  me  visa,  lecta,  et  considerata,  clare 
"  constat  et  est  notum,  quod  quondam  Nigellus  M'Indeor 
•*  de  Kilchoan  in  vitali  reditu,  et  quondam  Duncanus  M*In- 
"  deor  in  Kilchoan,  filius  patrui  ejus  in  feudo,  obiunt  ultimo 
**  vestit.  et  sasit.  ut  de  feodo  ad  fidem  et  pacem  S.  D.  N. 
**  in  totis  et  integris  duabus  mercatis  terrarum  antiqui  ex- 
'*  tentus  de  Kilchoan,  cum  domibus,  &c.  secundam  certain 
"  per  Patricium  Campbell  meum  patrem,  nunc  demortuum 
•*  in  favorem  dicti  Nigelli  M'Indeor  in  vitali  reditu,  et 
*'  haeredibus  masculis  de  ejus  corpore  legitime  procreandis  ; 
"  quibus  dcficientibus,  dicto  Duncano  M*Indeor  et  haeredi- 
"  bus  masculis  et  ejus  corpore;  quibus  deficientibus,  haeredi* 
**  bus  masculis  dicti  Nigelli  M'Indeor  quibuscunque ;"  &c. 
'*  Et  qui  Nigellus  et  Duncanus  M'lndeor  obiunt  sine  liberos 
"  masculos.  Et  quod  Joannes  M'Indeor,  nunc  in  Kilchoan, 
**  est  legitimus  et  propinquior  hceres  masculus  dicti  quondam 
*'  Nigelli  M^lndeor  de  Kilchoan  in  terris  aliusque  subscript.** 

Feb.  19, &c.  Upon  this  sasine  was  taken;  and  thereafter  an  instrument 

teb.  23,  ^f  resignation  ad  perpetuam  remanentiam  followed  in  favour 
of  Mr.  Compbell,  and  thus  the  property  and  superiority  be- 
came consolidated  in  his  person.  Upon  this  title  he  pos- 
sessed for  39  years  without  any  challenge,  the  property  hav- 
ing come  in  the  interval  into  the  possession  of  the  other  re- 
spondent by  purchase.  But  action  was  raised  in  February 
1792,  at  the  instance  of  the  appellant  M'Callum,  followed 
by  another  in  1793  at  his  instance,  and  also  at  the  instance 
of  the  other  appellant  Mr.  Munro,  to  whom  he  had  granted 
bond,  and  upon  which  he  raised  an  adjudication,  and  the 
wiiole  question  was  discussed  in  the  adjudication. 

In  defence,  the  respondents  pleaded,   1.  That  there  were 
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Beveral  persons  in  existence,  who,  in  their  order,  would  be    *    1798. 
nearer  heir  male  to  Neil  M'Indeor ;  and  the  existence  of  any 


one  heir  male  is  sufficient  to  exclude  the  appellant,   whoM'cALLnM,&c. 
claims  as  heir  general,  on  failure  of  heirs  male;  2.  That^^^jp^^j^^^^^^ 
John  M^Indeor,  who  was  infeft  on  the  precept  of  clare  in 
1753,  wa8  the  true  nearest  and  lawful  heir  male   of  Neil 
M4ndeor.     Answered,  1.  That  there  were  no  existing  heirs 
male  of  the  deceased  Neil  M*Indeor,  all  the  previous  heirs 
male  having  failed,  and  left  the  succession  open  to  the  ap- 
pellant, as  heir  general  of  the   body  of  Neil  AMndeor.     2. 
That  the  John  M*Indei>r,  from  whom  the  respondents  derived 
their  title,   was  not  a  lawful  or  legitimate  heir  male — his 
grandfather,  John  Dow  M*Indeor,  having  been  born  a  bastard. 
A  proof  was  ordered  and  taken,  and,  when  reported,  the 
Court  ordered  memorials.     The  respondents  contended,  1, 
That  the  length  of  time  during  which  they  and  their  author 
had  possessed  this  property,  raised  a  strong  presumption  in 
faiour  of  their  right.     2.  That  the  bastardy  attempted  to  be 
fastened  on  their  author  was  not  proved — the  proof  having 
completely  failed  in  establishing  the  fact  of  bastardy — the 
whole  evidence  consisting  of  hearsay,  and  the  eldest  hearsay 
witness  speaking  only  to  a  period  nearly  100  years  after  tho 
party  supposed  to  be  a  bastard  was  in  his  grave.     3.  There 
were  circumstances  which  showed  that  the  persons  in  right 
of  the  appellant  had  acquiesced  and    acknowledged    the 
title  of  the  respondents'  author. 

By  the  appellants,  it  was  contended,  1.  That  there  were 
circumstances  appearing  from  the  title  deeds  produced  by 
the  respondents,  which  showed  a  want  of  title,  and  evinced  a 
consciousness  that  their  title  through  their  author  was  bad. 
2.  That  the  bastardy  of  their  author's  ancestor  was  proved 
by  the  witnesses  who  were  living  at  the  time  when  their  au- 
thor took  possession  of  part  of  Kilchoan,  particularly  by  two 
ranriring  sons  of  their  author.  3.  The  circum&tances  upon 
which  the  respondents  ground  an  acquiescence  in  their 
tothor'^s  title  to  succeed  are  unfounded,  and  admit  of  a  sa- 
tisfactory answer. 

The  Court  "  sustained  the  objections  to  this  process  of  Feb.  3,  1796. 
"  adjudication,  and  dis^miss  the  same,  and  decern."     On  re- 

daiming  petition  the  Court  adhered.  ^^^^  j5 

Against  these  interlocutors  the  present  appeal  was  brought 
to  the  House  of  Lords. 

Pleaded  for  the  Appellants. — 1.  John  M'Indeor,  the  author 
of  the  respondents,  had  no  right  to  the  lands  of  Kilchoan  ;  he 
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1798.       being  of  illegitimate  extraction,  as  hath  been  proved  in  the 
course  of  the  proof.     In  questions  of  pedigree,  hearsay  evi- 


M*cALLUM,&c.  dence  is  quite  competent ;  and  the  general  repute  of  the 
CAMPBELL  &c.  couutrj  as  to  the  bastardy  is  conclusive  against  his  right. 
When  he  took  possession  of  these  lands  without  any  title, 
the  appellant  was  an  infant,  and  not  able  to  assert  his  right. 
2.  The  respondent  Mr.  Malcolm  is  not  a  bona  fide  purchaser 
without  notice,  of  which  the  conveyance  in  his  favour  af- 
fords evidence.  But  even  though  he  had  been  a  bona  fide 
purchaser  withoutnotice,  his  titlerests  upon  the  right  of  John 
M'Indeor,  and  that  being  bad,  the  title  of  the  respondents 
falls  with  it,  as  flowing  a  non  habente  potestatem,  3.  The 
appellant  Neil  M*Callum  has  right  to  the  property  under  the 
last  limitation  of  this  charter  1725, — all  the  heirs  male  pre- 
viously called  therein  having  failed. 

Pleaded  for  the  Respondents. — 1.  The  respondents  have 
in  their  favour  the  presumption  of  law  that  every  person  is 
the  legitimate  son  of  his  parents;  Vide  Ersk.,  B.  III.  Tit. 
8,  §  66 ;  and  Craig,  B.  II.  Tit.  8.  §  19.— A  presumption  for- 
tified  in  this  case  with  the  fact  of  possession  of  the  estate 
for  nearly  half  a  century.  That  John  M'Indeor,  Duntroon's 
author,  and  of  course  also  John  Dow  M*Indeor,  his  grand- 
father, were  male  descendants  of  Kilchoan,  is  a  point  on 
which  all  the  witnesses  are  agreed.  The  only  question  isy 
Whether  it  is  proved  that  John  Dow  M*Indeor  was  a  bastard, 
and  not  a  lawful  son,  and  consequently,  whether  the  con- 
nection of  the  respondents'  author  with  the  property  was 
only  through  a  bastard  line  ?  The  proof  of  bastardy  lay  up- 
on the  appellants,  who  have  completely  failed  in  that  proof. 
They  have  only  proved  the  existence  of  some  loose  and  vague 
reports,  a  century  after  the  bastard  is  said  to  have  been  ia 
his  grave  ;  and  the  origin  of  those  reports  has  been  traced 
to  a  few  individuals  who  had  an  interest  to  raise  and  pro« 
pagate  them.  But  there  is  not  the  slightest  vestige  of  any 
one  fact  or  circumstance,  existing  at  or  about,  or  near  the 
time  of  the  imputed  illegitimacy,  tending  to  establish  the 
same,  nor  anything  like  a  connected  chain  of  tradition  going 
back  to  the  time  when  the  person  supposed  to  be  illegiti- 
mate lived.  On  the  contrary,  in  place  of  illegitimacy  being 
proved,  strong  positive  proof  of  legitimacy  has  indirectly 
come  out  of  the  mouth  of  the  appellant's  own  witnesses,  with- 
out their  intending  it.  2.  The  long  time  which  has  elaps- 
ed since  the  respondents'  author  entered  into  and  possessed 
the  lands  without  challenge,  as  well  as  the  acquiescence 


fsoBBL  Duncan,  residing  at  Scone,  a  Pauper,      Appellant ; 
Jambs  Ritchie,  of  Hoil  of  Scone,        .  Respondent. 

House  of  Lords,  2d  April  1798. 

REDUcnoN  OF  Salb — Facility,  Fraud,  and  Circumybntion — 
Bona  fidb  Pdrchasbr« — Circumstances  where  a  sale  of  property 
was  sought  to  be  reduced  on  the  head  of  facility  in  the  granter, 
and  lesion  and  circumyention  in  the  grantee.  Held  the  proof, 
which  was  conflicting,  not  sufficient  to  set  aside  the  sale  of  the 
property  in  the  hands  of  a  bona  fide  purchaser  from  the  party  who 
I  chaiged  with  the  fraud. 


The  appellant's  father,  George  Duncan,  had,  previous  to 
his  death,  sold  a  small  property  to  Robert  Thomson,  which 
B  afterwards  purchased  by  the  respondent  from  him,  for 
an  adequate  price  paid. 

Afier  George  Duncan's  death,  his  daughter  refused  to  re- 
BiOTe  firom  the  property,  which  compelled  the  respondent  to 
nise  an  action  of  removing  before  the  sheriff;  and  the  appel- 
lant, on  her  part,  brought  an  action  of  reduction  to  set  aside 
the  conveyance  by  her  father  to  Thomson,  on  the  following 
grounds : — 1.  Facility  in  the  grantor  of  the  disposition  1784. 
2.  Lesion  and  circumvention  on  the  part  of  the  grantee. 

The  Lord  Ordinary  allowed  a  proof ;  and,  besides  the  proof, 
it  appeared  that  the  disposition  was  signed  by  the  grantor, 
George  Duncan,  on  the  first  page,  thus  :  "  Gancan  Garg 
Diunean ;"  on  the  second  page,  it  was  <'  Georg  Duncan  ;"  on 
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or  acknowledgment  for  his  right,  ought  to  bar  the  present       1798. 

claim.     3d.  By  the  practice  of  the  Court  of  Session,  the  nt-    

most  weight  is  always  laid  on  uninterrupted  possession,  and      »pnca" 
upon  the  long  silence  or  non-claim  of  those  who  dispute  the     BircniB 
right  of  the  proprietor ;  and  it  is  of  the  utmost  importance 
to  the  rights  of  a  bona  fide  purchaser,  that  such  effect  should 
be  so  given  to  a  title  so  possessed. 

After  hearing  counsel,  it  was 

Ordered  and  adjudged  that  the  appeal  be  dismissed,  and 
that  the  interlocutors  therein  complained  of  be  af&rmed. 

For  the  Appellants,  Sir  J.  Scatty  M.  Nolan. 
For  the  Respondents,  Wm.  Tait^  Mat.  RosSy  A.  Campbell, 

J.  Campbell* 
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l*'^®-       the  third  page,  it  was  "  Georg  Ducan  ;"  and  on  the  fourth, 
"  Georg  Duncan." 
'^  On  the  proof,  the  respondent  maintained,  1.  That  the 

BircaiE.     facility  and  incapacity  of  George  Duncan  were  not  estab- 
lished.    The  appellant  had  stated,  "  that  the  natural  imbe- 
"  cility  of  George  Duncan's  mind  was  increased   by   age 
"  and  habits  of  intoxication  ;"  but  even  if  this  were  estab- 
lished by  the  proof,  it  would  not  avail  her ;  because  it  would 
be  too  vague  and  indefinite  to  support  the  conclusions  of 
the  summons.   The  proof,  when  examined,  be  contended,  did 
not  even  amount  to  this.  The  greater  number  of  the  witnesses, 
with  the  exception  of  one  or  two,  spoke  distinctly  to  his 
fitness  in  body  and  mind  to  take  charge  of  his  own  affairs,' 
and  to  transact  business.     One  alone  declared  he  was  weak 
in  body  and  mind.    Another,  that  he  could  not  be  imposed 
upon  except  in  drink.     And  many  declared  that  he  had  the 
ordinary  capacity  at  the  time  of  the  sale  to  transact  business, 
and  enter  into  a  bargain  regarding  the  sale  of  his  feu.     2. 
As  to  lesion  and  circumvention,  it  was  maintained  that  there 
was  no  proof  of  it.     There  was  no  inequality  in  the  price — a 
full  price  having  been  given  ;  and  there  was  no  deceit  prac- 
tised.    3.  The  respondent  further  rested  his  defence  on  thisB> 
general  plea.     That  as  the  reduction  was  founded  on  th^ 
fraud  of  Robert  Thomson,  this  was  not  a  ground  of  challenge 
which  could  affect  Am,  a  bona  fide  purchaser  from  Thoum  - 
son. 

The  Lord  Ordinary  having  reported  the  case  to  the  Coun-^, 
July  19, 1796.  the  Lords  at  first  sustained  the  reasons  of  reduction,  ar^d 
reduced  and  decerned;  but,  upon  reclaiming  petition  and 

Feb.  14, answers,  they  altered  this  interlocutor,  and  *•  repel  the  r<3a- 

'<  sons  of  reduction,  assoilzie  the  defender,  and  decern,  but 
"  find  no  expenses  due."  In  the  action  of  removing,  whicii 
was  removed  to  the  Court  of  Session,  they  also  decerned  the 
Mar.  1, 1797.  appellant  to  remove  from  the  subjects.  And,  upon  bill  of 
suspension  against  these  decrees,  the  bill  was  refused  by 
Lord  CuUen. 

Against  these  interlocutors  the  present  appeal  was  brought 
to  the  House  of  Lords. 

Pleaded  for  (he  Appellant — By  the  law  of  Scotland^ 
facility  in  either  of  the  contracting  parties,  when  coupled, 
with  lesion  in  the  matter  of  the  transaction  itself,  is  a  rele^ 
vaut  ground  for  voiding  an  agreement  of  sale.  In  the  pre^ 
sent  case,  these  grounds  of  challenge  have  been  established^ 
not  only  by  direct  parole  testimony,  but  by  intrinsic  evi-^ 
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dence,  ariBing  from  the  circumstances  of  the  transaction       1798. 
itself.     The  respondent  contends  that  the  facility  of  the    — — 
granter  is  not  suflSciently  made  oat,  but,  on  a  fair  and  impar-  "^^''^^» 
tial  view  of  the  import  of  the  conflicting  testimonies  in  this  brovn,  &c. 
case,  the  weight  of  evidence  is  due  to  the  appellant's  wit- 
nesses, because  they  seem  to  be  those  who  were  better  ac- 
quainted with  his  habits  of  life,  and  had  more  opportunities  of 
judging  of  his  capacity  or  incapacity.     The  signature  too 
adhibited  to  the  deed  in  question,  which  varies  in  its  appear- 
ance and  mode  of  spelling  at  the  bottom  of  every  page,  is  a 
circumstance  of  real  evidence  which  leads  to  the  same  con- 
clusion. 

Pleaded  far  the  Respondent. — The  respondent  is  a  bona 
fide  purchaser  from  Robert  Thomson,  and  the  reasons  of  re- 
duction are  only  personal  to  him.  2.  Even  as  against  Ro- 
bert Thomson,  the  grounds  of  reduction  have,  not  only  not 
been  established,  but  have  been  completely  disproved. 

After  hearing  counsel,  it  was 

Ordered  and  adjudged  that  the  interlocutors  complained 
of  be  affirmed. 

For  Appellant,    Win,  Adam^    FT.  Erskine, 
For  Rc«poudent,  Sir  J.  Scott, 


Writ  of  Error. 

Messrs.  Easton,  Frazer,  and  Co.,  Li-j 

ccused   Distillers  at  the  Bridge  ofv  Plaintiffs  in  Error ; 

Don,  in  the  County  of  Aberdeen,     ) 

George  Brown  and  Others,  Commis-)    n /-    7     #    •    r 

^,^     .      ^     ^      ,      ,         f  Defendants  in  Error. 
Bioners  of  Lxcise  for  Scotland,   .    ) 

House  of  Lords,  3d  April  1798. 

DttTiLLERY  Laws — Drawback — Working  on  Sundays  Illegal. 
—In  a  claim  made  by  distillers  in  Scotland  for  a  drawback  on 
duty  allowed  for  spirits  distilled  for  exportation  to  England.  Held, 
that  by  the  words  of  the  acts  allowing  the  abatement  **  for  every 
da/'  the  still  should  work,  did  not  include  Sunday,  though  the 
distillers  worked  the  stills  on  Sabbaths,  it  being  a  profanation  of 
the  laws  with  regard  to  the  Sabbath,  which  hold  it  illegal  to  work 
on  that  day,  and  therefore  that  they  could  not  claim  a  drawback 
on  the  duty  for  spirits  made  and  distilled  on  that  day. 

This  was  a  claim  made  by  the  plaintifis  in  the  Court  of 
Exchequer  for  certain  drawbacks  under  the  distillery  acts, 
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1798.  for  having  manufactured  spirits  in  conformity  to  the  acts  and 
— ^--'  distillery  laws,  applicable  to  spirits  made  in  Scotland  for 
EA8T0M,  c.  Q3^pQj.|.  ^Q  England.  They  stated  that  they  continued  for 
BROWN,  &o.  243  days  to  work  their  stills  in  the  manufacture  of  spirits 
for  export  to  the  English  ma,rket ;  and,  under  the  exemption 
contained  in  the  acts  of  duty  for  spirits  so  made  and  exported, 
they  were  entitled  to  the  drawback  as  applicable  to  4284 
gallons  manufactured  during  those  243  days.  The  defend- 
ants objected  to  the  demand,  on  the  ground,  that  by  a  sound 
construction  of  the  acts,  the  plaintiffs  were  not  entitled  to 
draw  back  more  than  a  proportional  abatement  of  the  duty 
paid,  that  is,  to  receive,  by  way  of  drawback,  a  greater  sum 
than  what  they  had  paid,  and  further,  and  in  particu- 
lar, no  such  abatement  could  be  allowed  for  spirits  manu- 
factured and  stills  worked  on  Sundays — the  abatement 
being  applicable  only  to  every  lawful  day  such  stills  shall 
continue  to  work. 

On  trial  before  a  jury,  the  jurors  returned  a  special  ver- 
dict, finding,  that  if  the  Court  shall  be  of  opinion  that  the 
plaintiffs  were  entitled  to  a  drawback  for  working  their  still 
for  every  day,  including  Sundays,  then  they  find  the  plaintiff's 
entitled  to  their  demand  ;  but  if  the  Court  shall  be  of  opinion 
that  they  are  not  entitled  to  charge  for  every  day  including 
Sundays,  then  the  jurors  find  for  the  defendants. 
Dec.  1,  1795.     The  cause  came  on  to  be  argued  on  the  special  verdict ; 
and  the  Court  of  Exchequer  unanimously  gave  judgment  for 
the  defendants. 
Against  this  judgment  the  present  writ  of  error  wasbrought. 
Pleaded/or  the  Plaintiffs, — 1.  When  the  words  of  a  statute 
are  clear  and  unambiguous,  there  is  no  room  for  inquiring 
into  the  meaning  or  intention  of  the  legislature  in  framing 
the  statute.    By  the  33d  Geo.  IIL  c.  61,  it  is  enacted,  that 
{or  every  day  during  which  any  licensed  still  shall  be  used  in 
making  spirits  from  British  materials,  the  owner  thereof  shall 
receive  an  allowance  of  two-tenths  on  every  gallon  of  the 
cubical  contents  of  each  still  so  used.  The  term  "  every  day" 
can  admit  of  but  one  meaning,  and  includes  Sundays  as 
well  as  any  other  day  of  the  week.     If  the  legislature  in- 
tended not  to  give  any  abatement  of  the  license  duty  for  the 
Sundays  on  which  the  stills  were  used,  that  clause  of  the 
statute  would  have  been  differently  worded.  The  legislature 
knew,  that  in  all  great  distilleries  at  least,  the  stills  were 
worked  on  Sundays  as  well  as  any  other  day  of  the  week, 
and   officers  of  Excise  attended  the   works   on    Sunday^ 
opened  the  scaled  locks,  the  keys  of  which  were  in  their 
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own  costody,  6aw  the  stills  charged,  discharged,  took  an       179R. 
account  of  the  spirits  made,  saw  them  put  into  the  cellars, 


under  their  own  locks  and  keys^  and  new  locked  and  sealed  «a8ton,  &c. 
the  fastenings  of  the  stills,  in  every  way  as  on  week  days,  3^0 wn  &c. 
without  any  objection  whatever.  The  legislature  would 
therefore  have  taken  care  to  have  expressed  the  act  so  as  to 
have  afforded  no  ground  for  demanding  an  abatement  on 
account  of  stills  being  wrought  on  Sundays,  if  there  was  any 
intention  of  refusing  the  abatement  upon  account  of  work 
done  upon  Sundays.  2.  But  supposing  it  was  unlawful  to 
use  stills  for  distillation  upon  Sunday Sj  and  that  Sundays  are 
not  included  in  the  general  term  "  every  day,"  the  plaintiffs 
are  still  entitled  to  a  part  claimed.  The  number  of  Sundays 
in  the  period  of  243  days  was  34,  which,  being  deducted, 
leaves  203  days  for  which  they  are  entitled  to  abatement. 

Pleaded  for  tlie  Defendants.—  1.  The  intention  of  the 
legislature,  by  the  distillery  laws  referred  to,  was  to  place 
the  duty  on  the  manufacture  of  spirits  both  in  England  and 
Scotland  on  the  same  footing ;  and  the  abatements  given  to 
Scotch  distillers  for  spirits  made  for  the  English  market  was 
solely  allowed  on  this  principle  of  reciprocity,  and  hence 
called  the  equalizing  system.     But  here  the  plaintiffs  make 
a  most  extravagant  demand.     The  words  of  the  act  of  Par- 
liament are  "  abatement  or  allowance."    These  words  evi- 
dently mean  a  sum  subtracted  from  a  greater  sum,  leaving 
a  balance  still  due ;  but  the  abatement  or  allowance  claimed 
by  the  plaintiffs  far  exceeds  the  duty  they  have  paid.     If  a 
person    owes  £25,000  of  duty,  it  is  perfectly  intelligible 
to  say,  that  he  is  entitled  to  £20,000 ;  but  if  a  man  owes 
£20,000   only,   and  asks  to   be  allowed  an  abatement  of 
£25,000,  this  is  plainly  absurd.     This  is  exactly  the  case 
here.     2.  Though  the  acts   of   Parliament  only  give  the 
"  abatement  or  allowance  for  every  day  which  the  stills  shall 
work,"  they  can  be  only  understood  to  mean  every  lawful 
day  which  the  stills  shall  work.     In  Scotland  particularly, 
there  are  many  strict  and  anxious  laws  with  regard  to  the 
Tiolation  of  the  Sabbath.     These  have  never  been  repealed, 
and  not  by  the  statutes  in  question  ;  nor  is  it  agreeable  to  the 
just  construction  of  laws,  to  hold  that  one  law  repeals  ano- 
ther merely  by  implication,  unless  the  existence  of  the  one 
ij  absolutely  inconsistent  with  the  existence  of  the  other ; 
bat  that  is  not  the  case  in  the  present  instance,  because  the 
acts  in  question  may  be  justly  interpreted  in  exact  confor- 
mity with  the  other  existing  laws  of  the  country  against  the 
profanation  of  the  Sabbath,  and  that  merely  by  supposing 
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^"98.         that  the  acts  of   Parliament  in   question,   by  the  phrase, 
~"    "  abatement  or  allowance  for  every  day  which  the  stills  shall 
,,  '     '  work,"  meant  every  day  which  they  shall  work,  in  con/or- 
BROWN,  &c.  mity  with  the  existing  laws,  which  is  certainly  to  be  pre- 
sumed in  all  cases.     Suppose  a  tradesman  hires  a  journey- 
man for  three  or  four  months,  at  the  rate  of  2s.  a  day,  would 
the  journeyman  be  entitled,  at  the  end  of  that  period,  to  claim 
his  wages  for  the  Sundays?   Certainly  not!    The  answer 
would  be  obvious.     That  the  master  had  hired  him  only  for 
those  days  in  which  it  was  lawful  to  work.     The  case  is 
exactly  the  same  here,  the  Parliament  must  be  presumed  to 
have  intended  to  give  the  abatement  to  the  distillers  only  for 
those  days  on  which  it  is  lawful  for  them  to  work.    The  plain- 
tiffs say  it  was  customary  for  them  to  work  on  Sundays^  and 
the  officers  of  Excise  may  have  been  in  the  custom  to  survey 
on  those  days ;  but  the  answer  is,  that  although  it  be  not  taw- 
fid  to  work  on  Sundays^  yet,  in  point  of  fact,  persons  wioy, 
and  certainly  can  and  do  work  on  Sundays ;  but  they  are 
subject  to  the  penalties  enacted  by  law  against  the  profana- 
tion of  the  Sabbath.     It  is  said  that  the  legislature,  when 
it  meant  to  exclude  Sundays,  did  so  expressly,  by  using  the 
words,  "every  lawful  day,"  or  "  every  day,  Sundays  excepted,** 
and  the  plaintiffs  have  quoted  acts  where  these  words  appear. 
But  the  answer  is  twofold  ;  1.  Such  anxious  expressions  in  one 
or  two  acts  cannot  prove  that  the  legislature  in  every  other 
case  meant  to  repeal  the  laws  with  regard  to  the  profana- 
tion of  the  Sabbath.      2.  In  the  acts  quoted,  the  legisla- 
ture was  speaking  of  certain  acta  solemnia^  and  other  pro. 
ceedings  which  were  to  take  place  de  die  indiem^  and  where 
too  the  legislature  had  given  no  power  of  adjournment  to 
the  Court  or  other  officer  concerned,  and  therefore  it  was 
absolutely  necessary  specially  to  exclude   Sundays,     3.  It 
has  been  stated  that  if  the  plaintiff^^  demand  were  sustained, 
they  will  draw  back  a  greater  sum  than  they  paid  in  name 
of  duty;  in    other  words,   they  would  receive  a  positive 
bounty;  and  yet  the  legislature  has  not  provided  any  fund 
out  of  which  such  bounty  falls  to  be  paid.     While  it  is  clear, 
that  if  the  distiller  receives  back  more  than  he  has  paid  in 
duty,  be  actually  is  paid  a  bounty.     It  will  also  be  found 
that  the  abatement   of  7/^d.  per  gallon  cannot  be  made 
to  correspond  with  the  amount  of  the  license  duty,  with- 
out  deducting  Sundays.      The    calculation    of   the   abate- 
ment of  7t<j<1.  per  gallon  per  diem  corresponds  exactly  with 
the  annual  license  duty  of  £9  per  gallon  on  the  contents  of 
the  stilly  on  the  supposition  of  the  still  working  300  days 
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in  the  year.     This  leaves  65  vacant  days ;  52  of  these  are       1798. 

Sundays;  13  still  remain  :  and  the  plaintitfs  asked  in  triumph,    

how  these  were  to  be  accounted  for  ?    but  the  answer  was   ®*'*^";  ^^' 
obvious.     The  stills  required  cleaning,  and  these  13  days  newlands, 
are  a  necessary  allowance  for  cleaning  and  repairing  the        ^^' 
stills.     Such  was  the  meaning  of  the  legislature,  and  such 
has  been  the  case  in  other  acts ;  as,  for  example,  the  duties 
on  soap,  where  the  13  days  are  allowed  for  cleaning. 

After  bearing  counsel,  it  was 

Ordered  and  adjudged,  that  the  judgment  given  in  the 
Court  of  Exchequer  in  Scotland  be,  and  the  same  is 
hereby  aflSrmed.  And  that  the  record  be  remitted, 
to  the  end,  that  such  proceeding  may  be  had  there- 
upon as  if  no  such  Writ  of  Error  had  been  brought  into 
this  House. 

For  the  PlaintiflFs,    Henry  Erakiney    Wm.   Adam^  James 

Montgomery^    Wm.  Dundas. 
For  the  Defendants,  Sir  J.  Scotty    B.  Dundas,  John  Mit- 

fordy  Charles  Hope. 

NoTB.— This  case  does  not  appear  to  be  reported  in  any  collection. 
The  statutes  against  the  profanation  of  the  Sabbath  are: — 1503,  c.  83  ; 
1579,  c.  70  1592,  c.  124  ;  1593,  c.  163;  1594,  c.  201  ;  1C61,  c.  18  ; 
1663,  c.  19 ;    1672,  c.  22  ;  1695,  c.  13  ;   1696,  c.  31  ;  and  1701,  c.  11. 


Adam  Smith,  and  Others,  Creditors  of  Lieut.)   jpjyellants  • 

John  Newlands,        .         .         .         .         ) 
John  Newlands,  Eldest  lawful  Son  of  the  ] 

said   Lieut.  John   Newlands,   and    David  ^  Respondents. 

M'Laren,  Writer  in  Edinburgh,         ,  ^ 

House  of  Lords,  26th  April  1798. 

liFRRENT  AND  pEB. — Dccds  Were  conceived  by  the  granter,  convey- 
ing heritable  estates  to  his  natural  son  '*  in  liferent,  for  his  life- 
^'  rent  use  only,  (in  another  deed  for  his  liferent  use  allcnarly,) 
^  and  to  the  heirs  lawfully  to  be  procreated  of  his  body  in  fee." 
Held,  in  a  question  with  creditors,  that  the  substantial  fee  was  in 
the  children,  and  not  in  the  father. 

Alexander  Newlands  had  no  heirs  but  a  natural  son ;  and, 

of  this  date,  he  executed  a  disposition,  whereby  he  conveyed  ,     m  i^-n 
,  ,.  '_      ,  .     T^j.  ,        ,  ,   .      -  ^JunelO,  1771. 

a^a  diBponed  a  house  in  ridmburgh,  "  to  and  in  favour  of 
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1798.       CI  jyjj^  Grizel  Mercer,  sister-german  of  the  deceased  dame 


SMITH  &o     *  J^"6<^  Mercer,  spouse  of  Sir  David  Wardlaw,  bart.,  during 

r.'     *  "  all  the  days  of  her  lifetime,  for  her  liferent  use  only,  and 

NKVVLAND8,   •«  aftcr  hoF  decease,  to  and  in  favour  of  John  Newlands,  ray 
&c 

"  apprentice,  in  liferent^  for  his  liferent  use  only ;  and  to 

"  the  heirs  lawfully  to  be  procreated  of  his  body  in  fee  ; 

"  whom  failing,  to  the  nearest  lawful  heirs  whatsoever  of 

**  the  grantor." 

By  the  same  deed  Alexander  KTewlands  conveyed  Certain 
other  heritable  subjects  at  SilvermiUs,  in  these  terms,  **  To 
"  and  in  favour  of  the  said  John  Newlands,  my  apprentice, 
"  during  all  the  days  of  his  lifetime,  for  his  liferent  use  aU 
"  lenarly;  and  to  the  heirs  lawfully  to  be  procreated  of  his 
*'  body  in  fee ;  whom  failing,  to  my  nearest  lawful  heirs 
**  whatsoever." 

The  party  thus  favoured  under  the  description  of  my  ap- 
prentice, was  the  natural  son  of  the  testator.  He  afterwards 
left  his  apprenticeship,  entered  into  the  army,  and  became 
Lieutenant  Newlands. 

Infeftment  was  taken  on  these  deeds  in  the  precise  terms 
of  the  above  destination. 
Juneli,  1771-  On  the  very  next  day  he  executed  a  trust  deed,  conveying 
his  whole  real  and  personal  estate  to  trustees,  for  certain 
purposes  specified.  After  these  were  satisfied,  the  trustees 
were  directed  to  dispone  the  heritable  subjects,  when  he 
should  arrive  at  the  years  of  majority,  **  to  the  said  John 
*^  Newlands  in  liferent,  for  his  liferent  use  alknarly,  and  to 
*'  the  heirs  lawfully  to  be  procreated  of  his  body  in  fee ; 
"  whom  failing,  to  my  nearest  lawful  heirs  whatsoever." 

The  truster  died  on  17th  July  1771  thereafter,  of  a  dis- 
ease  under  which  he  laboured  at  the  date  of  the  deeds  exe- 
cuted by  him,  and  these  were  consequently  reducible  on 
deathbed,  at  the  instance  of  the  heir  at  law ;  but  as  there 
was  no  heir  at  law,  it  was  deemed  proper  by  John  New- 
lands  and  the  trustees,  to  apply  to  the  crown,  on  whom 
these  estates  devolved  as  ultimus  hceres^  for  a  gift  of  the 
estate.     A  gift  was  applied  for  and  obtained  accordingly. 

The  trustees  had  denuded  in  favour  of  John  Newlands  in 
exact  terms  as  above.  And  he  having  contracted  consider- 
able debts,  the  present  question  was  raised  by  his  creditors  in 
a  ranking  and  sale — th^t  question  being,  Whether  the  right  of 
John  Newlands  was  a  right  of  fee  in  the  estate,  so  as  to  en- 
title his  creditors  to  attach  the  same  ?  The  son  of  Lieute- 
nant Newlands  appeared  by  his  tutor  at  law,  contending 
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that  his  father  had  only  a  liferent,  and  that  thej^fee  was  in       1798, 

him.     The  appellants,  Lieut.   Newland's  creditors,  on  the    

other  hand,  contended  that  it  was  a  fee  in  Lieutenant  Now-  *"""/  ^' 
lands.  That  in  all  cases  where  a  grant  has  been  made  to  aMEWLANDs,&c. 
person  in  liferent,  and  to  his  children  or  other  persons  nas' 
cUuri  in  fee,  the  Court  have  uniformly  decided  ex  necessi- 
tate jurU,  that  the  fee  must  be  understood  to  be  in  the  life- 
renter  :  That  although,  when  a  grant  is  made  to  a  person  in 
liferent,  and  to  another  existing  nominatim  in  fee,  the  right 
of  the  former  is  a  bare  liferent,  and  the  latter  a  substantial 
fee^  yet  where  the  disposition  in  liferent  is  accompanied 
with  a  grant  in  fee  to  persons  unborn^  the  law  rears  up  ex 
necessitate^  and  by  construction  an  absolute  fee  in  the  life- 
renter,  whereby  he  and  his  creditors  are  enabled  effectually 
to  disappoint  the  fiars. 

The  respondents  maintained,  that  in  the  established  prac- 
tice and  understanding  of  conveyancers,  a  grant  of  an  heri- 
table subject  to  a  person  in  liferent,  for  his  liferent  use  al. 
Icnarly,  and  to  his  children,  or  to  other  persons,  nascituri 
in  fee,  imported  no  more  than  a  bare  liferent  in  the  grantee, 
excluding  him  entirely  from  any  right  or  interest  in  the  fee 
for  his  own  benefit.      2.  That  there  did  not  exist  in  the  law 
of  Scotland  any  principle  or  any  authority,  which  could  au- 
thorize, far  less  compel  courts  of  law  to  defeat  the  will  of 
the  testator.     And  that  accordingly  the  will  of  the  testator, 
where  that  is  so  unequivocally  expressed  as  in  this  instance, 
most  govern  and  have  full  effect.     That  there  was  no  neces- 
ntas  leges  for  any  fee  being  in  the  liferenter,  because,  from 
the  nature  and  form  of  conveyance,  the  case  of  a  fee  being 
in  pendente  could  not  apply.     The  superior  can  suffer  no  in- 
jury— the  property  can  suffer  no  injury  by  reverting  to  the 
superior— for  in  the  one  case  the  superior  has  a  vassal,  in 
the  other  the  property  is  vested  and  protected  by  trustees. 

The  Court  ordained  **  the  whole  heritable  subjects  spe-  F«b.  7,  1794. 
"  cially  described  in  the  two  gifts  of  ultimus  hceres  to  be 
**  struck  out  of  the  sale  of  the  subjects  belonging  to  Lieu- 
"  tenant  Newlands,  in  so  far  as  concerns  the  fee  of  said  sub- 
ejects,  and  decern."* 


•  Opinions  of  the  Judgea. — 

Lord  Pbesidbnt  Campbell  said : — '*  This  is  a  question  of  a  life- 
rent and  fee.  The  two  gilts  seem  to  be  in  different  terms.  As  to 
^  house  in  Edinburgh,  it  seems  clear  that  an  absolute  fee  is  in 
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179S.  Q^  reclaiming  petition  the  Court  adhered, 

p  7"         Against    these   interlocutors  the   present    appeal    was 

V,         brought  to  the  House  of  Lords. 

NKWLANDS^&C. 

Lieutenant  Newlands.  As  to  the  other  subjects,  the  question  turns 
upon  the  general  point,  so  often  agitated,  What  is  the  legal  import 
and  effect  of  '*  Liferent  allenarly  ?" 

'^  One  point  to  be  considered  is,  what  is  the  nature  and  legal 
import  of  what  is  called  ^fiduciary  or  trust  fee  in  the  nominal  life- 
renter,  and  what  particular  form  of  words  is  necessary  to  constitute 
such  a  fee  ?  If  the  words  are,  to  such  a  person  in  liferent,  for  his 
liferent  use,  and  to  the  heirs  of  his  body  in  fee,  does  this  mean  some- 
thing different  from  the  same  words  with  the  addition  of  allenarlj, 
or  only,  or  merely,  or  any  such  expression  adjected  to  the  words  life- 
rent use  ? 

*•  In  arguing  the  case  of  Frog  (Frog's  Creditors  t?.  His  Children,  Nov. 
1735;  M.  4262),  Mr.  Ferguson  of  Pitfour  seems  to  have  been  at  a  loss 
about  this,  and  gave  it  a  go-bye,  by  saying  that  ^  the  idea  of  a  fiduciary 
^  fee  in  that  settlement  was  an  imagination,  as  it  contained  no  re- 

*  striction  in  words  other   than  that   of  liferent^  which  meant  fee, 

*  Trusts  must  be  plainly  expressed,  and  not  left  to  be  gathered  from 
^  remote  circumstances,'  &c.  All  this  may  be  true,  but  it  does  not 
go  directly  to  the  point,  nor  explain  with  sufficient  precision  how  the 
line  is  to  be  drawn  between  one  form  of  expression  and  another. 
The  case  of  Forbes  «.  Forbes,  observed  by  Lord  Kames  (Select  Dec. 
dd  Aug.  175(5),  goes  nearer  to  the  point,  and  seems  pretty  plainly  to 
establish  that  there  may  be  cases  where  the  word  allenarly  ought 
not  to  be  considered  as  making  any  difference  one  way  or  other. 

*'  In  the  case  of  Frog,  it  was  ultimately  found  that  there  was  a 
fee  in  Robert  Frog,  and  that  his  onerous  debts  and  deeds  were  ef- 
fectual to  carry  that  fee,  yet  he  was  ex  fgura  verhorum  no  more 
than  a  liferentcr,  and  the  fee  was  nominally  in  the  heirs  to  be  pro- 
created of  his  body,  whom  failing,  &c.  But  the  Court  thought  that 
the  fee  could  not  be  in  heirs  unborn,  and  uncertain.  It  was,  on  the 
one  hand,  given  away  from  the  granter,  and,  on  the  other  hand, 
could  not  be  mjuture  heirs.  It  could  rest  no  where  but  in  Robert 
Frog.  The  question  was  well  considered,  and  solemnly  determined, 
and  ought  for  ever  to  be  at  rest. 

*•  But  two  inferences  have  been  raised  upon  that  decision,  neither 
of  which  are  found  in  the  express  terms  of  it,  and  both  of  which  are 
attended  with  difficulty. 

**  1.  It  is  supposed  on  one  side  of  the  argument,  that  the  fee,  in 
such  a  case,  where  we  have  no  other  words  of  restriction  except  life- 
rent and  fee,  is  equally  absolute,  and  equally  unlimited  in  the  person 
of  the  institute,  as  if  he  had  been  called  to  the  fee  in  express  terms, 
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Pleaded  for  the  Appellants. — In  a  deed  regarding  real        1793. 
estate,  even  though  made  mortis  causa^  it  is  not  sufficient 
that  the  intention  of  the  granter  appear.     The  conveyance 
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must  be  construed  agreeably  to  feudal  principles  ;  and  feu- newlano  ,&lc 


without  any  mention  of  liferent ;  in  so  much  that  even  his  gratuitous 
deeds  of  settlement  must  be  effectual  to  carry  it  away. 

**  2.  On  the  other  side,   it  is  maintained,  that  if   to  the  word 
lifereni  we  add  a  few  superfluous  terms  of  the  same  import,  such  as 
the  word  oji/^, — the  word  merely^ — the  word  allenarly,  though  we 
neither  add  to,  nor  take  away  a  syllable  from  the  subsequent  clause 
of  fee,  we  produce  so  wonderful  a  change,  that  instead  of  a  pure  and 
unqualified  fee  in  the  person  of  the  institute,  subject  even  to  gratui- 
tous deeds,  we  divest  him  of  every  right,  title,  or  interest,  except  that 
of  a  bare  usufruct,  and  exclude  his  most  onerous  creditors,  or  dis- 
ponees,  from  any  access  to  attach  the  subject.    This  is  the  more  ex- 
traordinary, as  we  still  leave  a  fee  in  him,  i.  e.  we  leave  the  estate  in 
him ;  but,  to  reconcile  this  inconsistency,  we  call  it  a  fiduciary  fee  ; 
meaning  to  assimilate  it,  by  the  use  of  this  word,  to  the  case  of  an 
estate  conveyed  to  a  stranger  for  certain  ends  and  purposes,  and 
where  it  is  certain  that  no  more  than  a  trust  estate  vests ;  but  where 
it  is  equally  certain  that  there  is  a  co-existing  substantial  fee,  which 
can  no  more  be  in  pendente  than  a  trust  fee,  but  must  rest  somewhere, 
as  indeed  all  property  must ;  for,  independent  of  feudal  ideas,  it  is  a 
contradiction  in  terms,  to  suppose  property  without  a  proprietor. 
An  estate  descending  from  the  ancestor  to  the  heir,  or  conveyed  by 
fdmUj  settlements,  can  never  be  a  res  nullius  ;  for  by  the  law  of 
Scotland,  if  it  can  find  no  other  owner^  it  would  belong  to  the 
king. 

"  The  Court,  in  the  case  of  Frog,  having  found  the  fee  to  be  in 
Robert  Frog,  and  not  in  the  heirs  unborn,  it  was  a  necessary  conse- 
quence that  his  onerous  debts  and  deeds  were  found  also  to  attach 
upon  it    But  the  Ck>urt  had  no  occasion  to  decide  in  a  question  with 
heirs,  whether  the  restricting  words,  short  and  simple  as  they  were, 
did  or  did  not  lay  him  under  an  obligation  in  their  favour.     Had 
bis  grandmother  given  him  exprest^ly  the  fee,  but  only  said,  *  I  mean, 
tbat  failing  you,  it  shall  go  to  the  other  heirs  and  persons  named  in 
tbe  deed,  and  I  desire  tliat  you  shall  not  defeat  their  hope  of  succes- 
sion ;'  even  this,  though  a  weaker  expression  of  her  intention,  would 
bafe.  barred  him   from  altering  gratuitously.    She  did   the  same 
thing  more  emphatically,  by  restricting  him  in  words  to  a  liferent, 
^bicb  was  the   strongest   possible   signification  of  a  will  that  he 
thoold  not  dilapidate  or  defeat,  but  allow  the  succession  to  take 
place  as  devised  by  her.     But  the  Court  justly  thought  that  no  such 
form  of  expression  could  bar  onerous  creditoisor  purchasers  from  at- 
taching the  fte  in  his  person. 
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1798.       dal  forms,  and  apt  terms  of  conveyance  must  be  used ;  and 

■  whatever  be  the  known  and  recognized  construction  of  these 

8IIITB,  &c.  terms  of  destination^  they  must  have  effect ;  and  it  is  clear 

NEWLAKP8,&c.  ^7  thom,  that  the  grantor  never  meant  to  restrain  the  inte- 

**  Suppose  then  she  had  added  to  the  word  liferent  a  few  of  those 
anxious  synonymes  above  noticed,  would  this  have  made  his  right,  or 
that  of  subsequent  heirs,  or  of  any  one  concerned,  either  stronger  or 
weaker  ?  It  is  thought  not.  In  the  case  of  Newlands  we  have  dif- 
ferent modes  of  speech  used  in  the  two  different  gifts,  which,  how- 
ever, both  parties  seem  to  think,  and  with  reason,  mean  one  and  the 
same  thing.  But,  let  the  form  of  the  words  be  what  it  will,  if  the 
fee  be  in  the  institute  heir,  or  first  person  called  in  the  settlement,  or 
in  any  other  person  called  after  him,  the  onerous  debts  and  deeds 
of  that  person  must  attach  upon  the  subject,  although  it  may  be 
very  true  that,  by  contracting  such  debts,  and  doing  such  deeds,  he 
counteracts  the  will  of  the  granter ;  and  an  action  may  lie  against 
him  to  purge  incumbrances,  as  in  the  case  of  an  entail  which  is  de- 
fective in  one  or  other  of  its  clauses,  or  left  out  in  the  investitures,  or 
not  recorded  in  the  register  of  tailzies. 

^^  The  words  liferent  allenarly,  &c.  are  not  verba  significata,  which 
by  their  force  and  effect  exclude  the  vesting  of  the  fee.  It  is  ad- 
mitted that  the  fee  vests ;  but  they  are  strong  and  anxious  expres- 
sions of  willy  which  are  entitled  to  every  effect  and  operation  that 
will  can  ha?e  in  such  a  case  ;  but  the  effect  of  will  to  qualify  a  fee 
in  an  institute  or  substitute  heir  has  already  been  exemplified. 

"  It  is  said  he  was  2l  fiduciary  fiar.  This  is  a  term  which  has 
been  invented  to  obviate  a  difficulty,  but  it  just  leaves  the  matter 
where  it  was.  For  whom  is  he  fiduciary  ?  For  himself  in  liferent, 
and  the  heirs  of  his  body  in  fee,  i.  e^for  himself  infee,  A  fiduciary 
fee  implies  a  substantial  fee.  Where  then  is  the  substantial  fee  ? 
Is  it  in  heirs  unborn,  and  who  never  may  exists  and  failing  them  in 
the  king  ?  Such  a  proposition  cannot  be  maintained.  The  sub- 
stantial fee,  in  the  case  of  such  a  settlement,  is,  and  must  be  in  the 
fiduciary  fiar,  because  it  can  exist  no  where  else. 

"  There  are  cases  of  nominal  fees,  which  are  distinct  from  the  ac- 
tual or  substantial  fee,  e.  g.  if  I  have  sold  my  estate  and  granted  a 
disposition  with  procuratory  and  precept,  and  the  purchaser  is  infefit 
upon  the  precept,  but  has  not  yet  taken  the  necessary  steps  to  make 
his  base  infeftment  public,  I  still  have  in  me  a  naked  nominal  fee  in 
consequence  of  the  anterior  feudal  investiture  in  my  person,  but 
which  will  vanish  as  soon  as  complete  feudal  titles  are  made  up  in  the 
new  proprietor,  and  in  the  meantime  the  substantial  fee  is  in  him. 

**  In  like  manner,  if  I  dispone  my  estate  in  trust  to  a  stranger^  for 
ends  and  purposes,  e,  g.  to  pay  my  debts,  or  to  raise  a  fund  for  fa- 
mily provisions,  &c.,  and  the  trustee  is  infeft,  here  are  two  distinct 
fees, — the  trust  fee  is  in  him  till  the  ends  of  it  are  accomplished,  but 
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rest  of  John  Newlands,  his  infant  son,  and  only  child,  to  a       1798. 

naked  liferent,  or  a  fiduciary  fee  ;  and  therefore,  in  effect 

and  in  law,  the  destination  to  him  in  liferent,  and  to  his    smith,  &c. 
children  unborn  in  fee,  gave  a  substantial  fee  to  the  father ;  newlands,&c 

the  substantial  fee  remains  with  myself^  and  from  me  will  descend 

to  my  heirs.     If  I  am  a  freeholder,  I  will  continue  to  vote  in  right 

of  my  substantial  fee.     My  heir  apparent,  afler  my  death,  will  do  the 

same,  as  happened  in  the  case  of  Sir  Alexander  Campbell  of  Ardkin.  Ante,  vol.  iii. 

las.  The  trustee  in  that  or  in  any  other  case  of  the  kind,  has  no  right  p*  20L 

to  the  estate,  directly  or  indirectly,  except  what  the  trust  gives  him. 

He  cannot  vote  as  a  freeholder — ^he  cannot  bring  a  shilling  of  his 

own  debt  upon  it.     The  estate  is  not  his  but  mine.     He  is  a  mere 

name  for  me,  and  for  my  creditors,  &c.  in  terms  of  the  trust.     Yet 

the  fee  in  him  is  far  from  being  nominal  in  the  sense  of  the  preceding 

case,  neither  is  it  a  liferent  allenarly.     It  is  an  actual  fee  ;  but  it  is 

consistent  with  the  substantial  fee  being  in   the   truster,  or  the 

heirs  of  the  truster. 

"  In  this  case  of  Newlands  we  have  a  trust  of  this  kind,  which, 
by  the  settlement,  was  to  last  a  certain  number  of  years.  Now,  for 
whom  did  these  trustees  hold  the  substantial  fee  of  the  subjects  in 
question  ?  They  held  it  for  the  heirs  in  the  settlement,  i.  e.  for  the 
gianter's  son,  who  is  called  the  fiduciary  fiar,  and  for  the  heirs  of  his 
body,  &C.  Ergo,  the  trust  fee  was  held  for  the  fiduciary  fiar,  and 
the  heirs  of  his  body ;  and  why  were  the  trustees  only  to  hold  it  till 
bis  age  of  21,  and  then  to  denude  in  his  favour,  if  they  were  to  give 
bim  nothing  ?  This  is  a  strange  jumble,  if  we  hold  this  fiduciary 
fiar  to  be  neither  more  nor  less  than  another  trust  fiar,  holding  the 
fee  again  in  trust ;  the  difierence  being  that  these  first  trustees  did 
not  bold  the  estate  for  themselves  at  all,  but  young  Newlands  holds 
itforhimself  in  the  first  instance;  and  perhaps  there  neither  does, 
nor  ever  will  exist,  another  person  for  whom  he  will  hold  it,  the 
ling  excepted. 

**  If  the  subjects  were  sufficient  for  a  freehold  qualification,  would 
be  not  be  entitled  to  be  enrolled  and  to  vote  ?  AVho  is  entitled  to 
binder  him  ?  If  he  had  only  a  trust  fee  in  the  proper  sense,  or  a 
merely  nominal  fee,  or  a  liferent  of  no  fee  which  exists  in  any  per- 
son, it  is  thought  this  would  be  a  very  new  sort  of  qualification. 
But  it  is  admitted  that  the  liferent  which  he  has  in  words  is  a  life- 
rent upon  a  fee  which  is  in  himselfy  and  therefore  he  would  claim  to 
be  enrolled  in  virtue  of  his  own  fee,  or  the  liferent  of  his  own  fee, 
and  if  this  be  not  a  subst^intial  fee,  it  would  not  be  a  good  title  ;  but 
it  is  enough  to  say,  that  if  he  has  not  the  substantial  fee,  there  is  no 
otber  person  existing  who  can  have  it. 

''  Besides,  the  argument  on  the  other  side  would  be  establishing  a 
new  kind  of  tailzied  fee,  not  yet  acknowledged  in  the  law  of  Scot- 
^.    A  trust  in  a  roan's  person  for  the  heirs  of  his  own  body,  who 

VOL.  IV.  E 
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1798.  To  this  effect  it  makes  no  difference  whether  thp  phrase  be 
in  liferent,  or  in  liferent  allenarly.  As  to  the  doctrine  of 
fiduciary  fees,  these,  if  established,  would  be  attended  with 
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NBWLAND8,&c.  uiuch  inconvenienco,  and  so  prejudicial  to  commerce,  as  to 


may  never  exist,  cannot  in  its  nature  receive  execution.  If  a  trust 
or  fiduciary  fee  may  take  place  in  the  first  institute,  the  same  form 
may  go  through  all  the  substitutes ;  and  accordingly,  in  the  case  of 
Thomson,  we  have  various  substitutions,  all  in  the  same  terms. 
Every  heir  may  be  declared  a  fiduciary  fiar,  or  a  liferenter  allenarly 
for  the  succeeding  heirs.  If  this  alone  be  sufficient  to  qualify  the 
right,  what  use  is  there  for  the  act  1685  ?  and  for  clauses  prohibi- 
tory, &c.?  We  at  once  introduce  the  statute  De  Donis  Conditio- 
nalibus  (13  Ed.  I.)  into  the  law  of  Scotland,  and  the  record  of 
tailzies  becomes  useless. 

"  The  case  of  M'Nair  (M.  16,210)  was  an  alarming  example.  The 
Court,  28th  June  1791,  refused  in  hoc  statu  to  reduce  at  the  in- 
stance of  the  institute  heir  himself ;  but  if  ever  it  comes  back  on  a 
question  with  a  creditor,  it  will  deserve  the  most  serious  attention. 

'*•  With  respect  to  legacies  and  personal  provisions  there  is  much 
less  difficulty,  because  we  have  no  feudal  rules,  nor  security  of  re- 
cords to  stand  in  the  way  of  giving  full  effect  to  the  will  of  the 
granter.  The  chief  thing  to  be  attended  to  there  is  to  avoid  nice 
and  subtile  distinctions  as  much  as  possible,  and  to  give  as  little 
room  to  arbitrary  decision  in  construing  the  deed  upon  which  the 
question  arises. 

"  In  all  cases  where  the  granter  provides  for  his  own  issue  or 
heirs,  whatever  be  the  form  of  words  he  uses,  it  ought  to  be  under- 
stood that  he  does  not  mean  to  divest  himself  of  the  fee,  and  put  it 
in  them,  but  that  they  must  take  as  representing  him,  or  as  heirs  of 
provision  to  him,  subject  to  his  debts  and  deeds ;  though  if  it  be  a 
provision  by  contract  of  marriage,  the  children  will  also  be  quodam- 
modo  creditors  to  the  effect  of  setting  aside  gratuitous  deeds,  and 
perhaps  of  competing  with  other  creditors.  Vide  Diet,  voce  '  Pro- 
vision." 

"  Where  the  provision  or  bequest  arises  from  a  third  party,  e.  g. 
to  A.  B.  in  liferent,  and  the  heirs  of  his  body  in  fee,  or  to  A.  B.  in 
liferent  allenarly,  or  any  such  form  of  words,  no  gratuitous  deed  of 
A.  B.  ought  to  interfere  with  the  plain  intention  of  the  granter,  that 
tbe  succession  may  take  place  in  the  manner  devised  by  him ;  and  it 
is  idle  to  talk  of  a  distinction  between  one  form  of  words  and  another. 
Liferent  allenarly  owed  its  introduction  to  the  case  of  conjunct  fee 
and  liferent,  for  it  is  natural  there  to  use  the  expression  to  A.  B.  and 
his  wife  in  conjunct  fee  and  liferent,  for  her  liferent  use  allenarly, 
which  is  no  more  than  saying,  <  Although  I  give  her  in  words  a  con- 
junct fee,  I  mean  truly  to  restrict  her  to  a  liferent  only.    This  is  all 
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entitle  them  to  no  countenance  from   law.      Where  real 
estate  is  conveyed  to  one  in  liferent,  and  to  his  children 
nascituri  in  fee,  as  in  this  case,  the  absolute  and  unlimited    smith,  &c. 
fee  vests  in  the  father,  by  the  principles  of  the  law  of  Scot-         ^'     •  ^ 

that  is  meant  in  the  case  of  Thomson  v,  Lawson,  4th  Feb.  1681, 
(M.  4258),  observed  by  Lord  Stair;  and  all  that  Mr.  Ferguson  of 
Pitfonr  meant  in  his  argument  in  the  case  of  Frog. 

**  As  to  onerous  deeds.  If  there  be  a  power  of  uplifting,  there  must 
of  course  be  a  power  of  squandering ;  if  not,  the  assignment  of  a  per- 
sonal right,  such  as  a  bond^  will  not  put  the  assignee  in  a  better  situa- 
tion than  his  author.  Gibson  v,  Arbuthnot,  4th  February  1726 ; 
(Mor.  12885);  Maijoribanks'  Creditors  v,  Marjoribanks,  Feb.  1682, 
(Mor.  12891)  ;  Mure  ».  Mure,  29th  June  1786,  (Mor.  4288)  ;  were 
wroDg  decided. 

^  As  to  feudal  rights.  In  the  case  of  Douglas  v.  Ainslie,  9th 
July  1761,  (Mor.  4269),  the  words  were,  to  Ainslie  in  liferent 
during  all  the  days  of  his  life,  and  to  his  children  in  fee.  This  was 
found  a  fee,  and  that  he  could  sell.  In  Cuthbertson  v.  Thomson, 
March  1,  1781»  (M.  279),  the  destination  was  to  Ann  Cassels  in 
Uferenl  during  all  the  days  of  her  Ufelimey  and  her  children  in  fee. 
The  fee  was  found  to  be  in  her.  In  Ross  v.  Rosses,  March  8,  1791, 
{You  Fiar,  Vide  App.  to  Mor.  Diet.),  the  question  was  among 
heirs ;  and  the  words  of  restriction  were  very  strong. " 

Lord  Eskgrove. — **  I  think  it  dangerous  to  depart  from  the  re- 
edied  construction  of  such  destinations — conjunct  fee  and  liferent. 
If  the  case  of  Frog  were  entire,  I  would  doubt  about  finding  a  fee 
in  Robert  Frog.  Why  should  the  interest  of  the  superior  have  any 
effect  on  the  settlement  of  the  vassal  ?  I  would  rather  bold  the 
estate  to  be  in  the  granter.  In  the  case  of  Graham  in  17o9,  the 
father  was  infeft  in  liferent  only,  and  it  was  found  that  an  heritable 
Iwnd  granted  by  him  was  not  good.  I  see  no  harm  in  a  succession  of 
liferents.  Creditors  are  out  of  the  question  ;  for  why  should  they 
contract  with  a  liferenter.  The  words  allenarly,  &c.  have  received 
a  certain  construction,  and  we  ought  to  adhere  to  it." 

Lord  Justice  Clerk  (M*Qdken). — "  I  am  of  the  same  opinion. 
When  I  first  came  to  the  bar,  a  disposition  to  one  in  liferent  for  his 
liferent  use  allenarly^  was  universally  understood  to  vest  merely  a  life- 
rent, with  a  fiduciary  fee  in  the  liferenter,  in  compliance  with  the  rule, 
that  a  fee  cannot  be  in  pendente ;  and  it  would  be  most  unjust 
to  alter  this  now,  for  there  are  a  thousand  estates  in  this  country 
settled  in  this  way,  in  perfect  confidence  in  this  rule,  which,  had  there 
lieen  a  doubt  upon  the  subject,  would  have  been  settled  on  trustees. 
The  will  of  the  granter  must  be  the  governing  rule  as  to  his  succes- 
lion.  No  principle  will  give  the  estate  to  one  to  whom  the  granter 
bas  not  ^ven  it.  When  he  gives  an  estate  to  his  son  in  liferent,  and 
the  heirs  of  his  body  in  fee,  the  natural  construction  is,  that  he 
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1798.        land,  and  by  the  solemn  decisions  of  the  Court  of  Session, 

'     which  have  been  considered  now  for  sixty  years  to  settle 

SMITH,  &c.    the  point. 

NE\rLAND8,&c.      Plcaded  fov  the  Respondents, — The  intention  of  Alexander 

Newlands  to  bestow  on  his  natural  son  only  a  bare  liferent 

in  his  real  property  is  incontestible,  from  the  different  deeds 

above  recited,  wherein  he  uses  the  terms  liferent  only  as 

allenarly.     This  being  the  plain  language  of  these  deeds» 

and  there  being  no  necessitatis  legis  in  this  case,  to  give  the 

fee  to  the  liferenter  to  satisfy  the  feudal  maxim,  that  a  fee 

cannot  be  in  pendente^  it  is  incompetent  for  courts  to  create 

really  means  a  fee  in  the  son.  If  the  words  allenarly  be  added,  he 
means  that  his  son  shall  not  spend  the  estate,  and  the  son's  interest 
is  confined  to  a  liferent.  Suppose  he  says,  my  son  shall  have  no  fee 
in  him,  fiduciary  or  olherrvise,  Is  he  still  to  have  a  fee  ?  I  cannot 
assent  to  such  a  proposition." 

Lord  Swinton. — "  It  is  of  the  nature  o^^^fictio  juris  to  assume  a 
proposition  contra  veritatem  from  conveniency.  The  trust  here  is 
for  the  sake  of  the  superior." 

Lord  Dreghorn. — **  There  is  no  charm  in  the  word  allenarly.  If 
tantamount  (equivalent)  words  are  used,  it  is  enough." 

Lord  Methven. — "  The  restrictions  on  property  are  to  be  strictly 
interpreted.  I  think  the  words  of  restriction  not  sufficient  in  herit- 
able rights." 

Lord  President. — "  I  am  for  finding,  for  the  reasons  above  stated 
by  me,  that  the  word  allenarly  makes  no  difference,  and  that  credi- 
tors and  purchasers  may  attach  in  such  a  case." 

Lord  Henderland. — "Of  the  same  opinion." 

Lord  MethvExN. — "  Of  the  same  opinion." 

Lord  Justice  Clerk. — **  In  the  case  of  Sir  Alexander  (^amp- 
Vide  ante  vol.  bell  alluded  to,  the  estate  was  not  rvhoUy  made  over  to  the  trustee, 
iii.  p.  201.  but  only  partially  ;  viz.  for  certain  purposes,  and  a  substantial  estate 
remained.     But  here  the  whole  estate  is  made  over." 

Lokd  President. — "  If  that  be  the  case,  then  the  whole  is  in 
Lieut.  Newlands.  The  whole  must  be  in  him,  either  in  one  charac- 
ter or  another,  or  rather,  we  may  sny,  the  whole  fee  is  vested  in 
him,  both  fiduciary  and  substantial,  without  any  destination  or  se- 
paration, other  than  an  ideal  one,  consisting  in  words  merely,  not  in 
fact.  The  argument  therefore,  with  submission,  runs  into  a  meta- 
physical nicety  which  we  find  it  impossible  to  extricate.  The  estate 
being  in  Lieut.  Newlands,  must,  at  his  death,  be  taken  out  of  him 
by  a  service,  or  perhaps  by  a  charge  to  enter,  given  to  his  son,  as 
next  heir,  which  is  equivalent  to  a  service." 

**  The  Lords  ordain  the  whole  subjects  to  be  struck  out  of  the 
sale." — President  Campbells  Session  Papers. 
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by  constraction  an  unlimited  fee  in  the  penson  of  the  life-       1798. 
renter.  . 


After  hearing  counsel,  smitb,  &c. 

V, 

The  Lord  Chai^gellor  Loughborough  said  : —  wlands, 

**  My  Lords, 

^  When  I  had  first  occasion  to  consider  this  cause  upon  the  case 

of  the  appellants,  and  a  very  accurate  written  note  of  the  opinions 

detirered  by  the  judges  below,  in  addition  to  the  printed  report  of 

the  case,  I  was  very  much  impressed  with  the  importance  of  the 

case,  and  entertained  great  doubts  as  to  the  grounds  upon  which  the 

decision  had  been  given.     I  therefore  thought  it  proper  that  the 

hearing  should  be  postponed,  till  the  judgment  could  be  supported 

on  the  part  of  the  respondents.      A  case  had  accordingly  been  put 

in  for  him,  and  the  result  of  the  argument  which  followed  upon  it, 

had  not  been  to  remove  the  doubts  which  the  first  consideration  of 

the  case  had  raised  in  my  mind.     But  I  am  happy,  notwithstanding, 

that  the  discussion  which  the  case  had  received  has  taken  place, 

because  it  marks  the  attention  of  the  House  to  the  business  which 

comes  before  them,  and  their  anxiety  not  to  be  rash  in  forming  an 

opinion,  where  questions  turn  upon  points  peculiar  to  the  law  of 

Scotland. 

"  To  state  the  question,  as  distinctly  as  it  is  capable  of  being 
stated.  These  propositions  have  been  agreed  upon  in  the  argument 
which  has  been  maintained : — ^That  if  a  conveyance  is  granted  to  a 
person  in  liferent^  and  thereafter  to  the  heirs  of  his  body  injee,  then 
such  person  must  of  necessity  be  fiar : — It  is  also  an  agreed  principle, 
lecognized  by  the  law  of  Scotland,  that  a  fee  cannot  be  in  pendente 
or  in  abeyance.  But  the  distinction  which  has  been  contended  for 
by  the  respondents  is,  that  if  words  are  used  which  go  beyond  a  mere 
^laration  of  liferent.  If  the  word  allenarly  is  added  after  the 
words,  in  liferent  for  his  liferent  usCy  then  a  mere  liferent  takes 
piace  in  regard  to  the  first  disponee,  and  the  Jee  is  to  be,  I  cannot 
tdl,  according  to  the  argument,  distinctly  where.  It  is  by  implica- 
tion a  fee  in  the  first  taker,  which  gives  him  some  species  of  interest, 
copied  with  some  species  of  trust  for  his  children,  when  they  come 
into  existence. 

^  This  distinction,  which  the  counsel  admitted  could  not  be  maiu-< 
taioed  in  reasoning  or  on  principle,  does  not  add  one  distinct  idea  to 
the  limitation.  Yet  the  Court  of  Session  thought  that  such  effect 
had  very  generally  been  understood  to  be  given  to  that  word,  and  in 
particular,  a  very  learned  judge  of  great  authority,  who  commenced 
practice  at  a  very  early  period  of  life,  had  declared,  that  such  bad 
been  the  understanding  ever  since  he  remembered  any  thing,  and  that 
individuals  had  acted  upon  this  supposition  ever  since.  It  was  also 
oUerred,  that  though  such  understanding  could  not  be  stated  to  have 
been  come  up  to,  by  any  express  decision  upon  this  particular  point 
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1798.        y^^  ^^  ^^^  been  a  familiar  idea,  upwards  of  a  century  ago,  that  there 
was  such  a  difference  as  had  been  contended  for  in  the  present  case. 


8M1TH,  &c.    In  a  case  reported  by  Lord  Stair,  in  the  year  1681,  this  distinction 
^*  was  mentioned.     I  do  not  take  if,  that  it  was  there  stated  as  the 

*  'mere  argument  from  the  bar  ;  but  I  conceive  that  in  this,  as  in  other 
cases  reported  by  Lord  Stair,  where  a  principle  adverse  to  the  de- 
cision was  stated,  it  was  an  opinion  thrown  out  by  the  Court. 

^*  These  things  considered,  and  that  the  judgment  gives  effect  to 
the  intention  of  the  testator,  which  in  equity  ought  always  to  be 
supported  as  far  as  it  can  be  done  consistently  with  rules  of  law, 
though  I  feel  no  conviction, — though  my  mind  inclines  to  doubt 
exceedingly,  whether  the  judgment  proceeded  on  safe  grounds,  yet 
I  own  I  have  not  courage  to  venture  upon  a  reversal,  when  I  am 
told  by  a  person  of  such  high  authority,  that  the  effect  of  such  re- 
versal would  be,  to  put  numerous  settlements,  made  even  in  the 
course  of  his  own  experience,  in  a  situation  in  which  they  were  not 
understood  by  the  makers  of  them  to  stand.  I  would  therefore 
have  it  understood  that  this  consideration  alone  restrains  roe,  and 
I  would  wish  that  the  Court  would,  in  some  future  case,  proper  for 
the  purpose,  reconsider  the  principle  of  their  judgment  in  this  case, 
which,  in  consequence  of  this  high  authority,  I  think  it  more  safe 
for  the  present  to  let  remain  unaltered,  in  the  hope  that  the  question 
may  afterwards  come  again  before  the  Court,  to  be  more  maturely 
settled.'' 

It  was  therefore 

Ordered  and  adjudged  that  the  interlocutors  be  affirmed. 

For  Appellants,  W.  Grant,  J.  Anstruther^  Chas.  Hope. 
For  Respondents,  Wm.  Adam,  Ad.  Gillies^  A.  FUtdier. 


James  IIobertson  of  Lude,  Esq.,       .         .         Appellant ; 
His  Grace  the  Duke  of  Atholl,      .         .         Respondent. 

House  of  Lords,  2d  May,  1798. 

Property — Part  and  Pertinent — Servitude  op  Pasturage — 
Submission. — In  a  dispute  as  to  the  property  of  certain  grazing 
grounds  on  the  confines  of  Atholl  Forest.  Held,  (l.)That  the  pro^ 
perty  of  these  grazing  grounds  belonged  to  the  Duke  of  Atholl,  a^ 
part  and  pertinent  of  Atholl  Forest ;  but  that  the  servitude  of  pas- 
turing and  grazing  sheep,  cattle,  &c.,  belonged  exclusively  to  th^9 
appellant,  (whose  barony  marched  with  the  Duke*s),  but  subject  tc^ 
the  Duke*s  right  of  deer  hunting  thereon.  (2.)  That  when  theDuki^ 
gave  notice  of  his  intention  to  hunt,  the  appellant  was  bound  t^^ 
remove  his  cattle  in  order  to  leave  the  grounds  clear  for  that  puo* 
pose.     (3.)  That  the  decree  arbitral  settling  these  disputes  mos^ 
have  effect,  and  be  final. 
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This  was  a  suspension  and  interdict  brought  by  the  ap-       jygg 
pellant,  to  interdict  and  prohibit  the  respondent  from  hunt- 


ing oyer  certain  lands  which  both  parties  claimed  as  their    bobertsoh 
property,  situated  on  the  confines  of  AthoU  Forest.  ^' 

The  respondent,  in  the  year  1795,  had  charged  him      atboll. 
upon  a  horning^  raised  on  a  decree  arbitral,  to  ob  tern  per  and 
perform   the  same,   in  all  its   clauses,   in  regard    to  the 
reepectiye  rights    of    the   parties  as  ascertained   therein, 
in  regard  to  these  lands ;  whereupon  the  appellant  brought 
a  suspension  of  that  charge,  and  made  the  following  state- 
ments in  regard  to  his  right  to  the  grazing  or  pasturing 
grounds  and  shealings  in  question. — That   the  barony  of 
Lude  at  one  time  was  totally  disconnected  with  the  Atholl 
family,  his  ancestors  being  the  vassals  of  the  crown.    There- 
after the  barony  became  the  property  of  Mr.  Campbell  of 
Glenorchy,  and  was  by  him  again  conveyed  to  the  appellant's 
ancestors  to  be  held  in  feu ;  and  in  1666  the  superiority  was 
acquired  by  the  family  of  AtholL — That  disputes  arose  soon 
after  between  the  Atholl  family  and  that  of  the  appellant, 
with  regard  to  certain  shealings,  that  is,  grounds  situated  in 
the  remote  and  mountainous  parts  of  the  country,  which  are 
nsed  in  the  summer  season  only,  when  the  cattle  are  re- 
moved to  them,  and  the  keepers  erect  huts,  called  shealings 
or  bothies,  for  temporary  accommodation. — That  the  Atholl 
family  claimed  the  shealings  in  question,  as  parts  of  the 
domain  or  Forest  of  Atholl — a  tract  of  country  which  ex- 
tends about    twenty-four  miles  in  length  to  ten  miles   in 
breadth.      This  was  their  hunting   field,   and  sufficiently 
broad,  but  did  not  entitle  them  to  encroach  on  the  property 
of  their  neighbours. 

In  order  to  end  these  disputes,  it  appeared,  that,  of  this 
date,  their  ancestors  had  entered  into  the  following  agree- Dec.  6,  1716. 
ment : — "  That,  for  removing  all  diflferences  betwixt  them 
"  concerning  the  shealings,  grazings,  and  pasturage  after- 
"  mentioned,  and  for  regulating  their  respective  possessions 
"  thereof  for  the  time  to  come,  have  condescended  and  agreed, 
"  as  by  these  presents  the  said  John  Duke  of  Atholl  con- 
"  descends  and  agrees,  that  the  said  John  Robertson  of 
"  Lade,  his  heirs  and  successors,  shall,  for  hereafter  have  the 
**  shealings  of  Craggangorm,  Aldnahcrry,  Bienacloick,*  Bie- 
"nahilrig,  Byhoallen,  Leadnacallad,  and  Strondias,  graz- 
''ingaand  pasturage  thereof,  as  the  same  are  limited  and 

*  In  the  respondents  case,  Rienacloick,  Rienahilrig,  RiethocoIIen. 
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«*  bounded  in  manner  underwritten,  (here  the  boundaries 
**  are  described),  and  that  for  the  grazings  of  his  own  and 
*'  his  tenants'  horse,  nolt,  sheep,  and  goats  allenarly,  but  no 
"  ways  for  tilling  and  labouring ;  with  this  provision  and 
"  condition,  that  the  said  John  Robertson  and  his  tenants 
**  shall  keep  and  observe  the  ordinary  time  of  going  to  and 
**  coming  from  the  shealings  with  their  bestial  yearly,  that  is 
**  observed  by  the  rest  of  the  country  in  coming  and  going 
'*  to  their  shealings,  and  shall  not  keep  any  sort  of  dogs 
*'  within  the  said  bounds ;  and  likewise  providing,  that  it  shall 
**  bo  always  lawful  to  his  Grace  and  his  successors,  or 
"  any  others  empowered  by  them,  to  seize  and  apprehend 
•*  any  of  the  bestial  that  be  found  pasturing  without  the 
**  bound  foresaid  here  condescended  upon,  as  any  other 
*•  bestial  uses  to  be  taken  within  the  forest  of  AthoU ;  and 
**  providing  likewise,  that  nothing  herein  contained  is  to 
"  hinder  and  prejudice  his  Grace  and  his  foresaids  in  their 
''  right  of  hunting  on  the  said  grazings  and  shealings,  as  he 
'*  and  his  predecessors  have  been  in  use  to  do  anytime  here- 
**  tofore.  Likeas,  on  the  other  part,  the  said  John  llobert- 
•*  son,  by  these  presents,  passes  from  all  claim  or  pretence 
**  he  has  unto  the  shealings  of  Kenagoy  and  Braedandearg, 
•'  with  the  grazings  and  pasturage  of  the  same  in  all  time 
**  coming ;  and  obliges  himself,  his  heirs  and  successors,  to 
**  pay  to  his  Grace  and  his  foresaids  yearly,  two  sufficient 
•*  wedders  for  each  of  the  said  shealings  of  Craggangorm, 
''  Aldnaherry,  Bienalock,  Renahilrig,  Rethoiollan,  Leadna- 
*'  callad,  and  Strondias,  being  in  whole  fourteen  wedders, 
**  and  that  at  the  term  of  Lammas  yearly,  beginning  the  first 
**  year's  payment  thereof  at  Lammas  next,  and  so  forth  at 
*'  the  said  term,  in  all  time  coming ;  and  whenever  his  Grace 
•*  intends  to  hunt  upon  the  grazings  and  shealings  foresaid, 
'*  the  said  John  Robertson  obliges  himself  and  his  foresaids, 
**  upon  due  advertisement  given  him,  to  remove  his  own 
•*  and  tenants'  bestial  therefrom,  eight  days  oflF  before  the 
'*  hunting  begins ;  but  prejudice  to  him  nevertheless,  after 
*'  the  hunting  is  over,  of  bringing  back  to  the  said  grazings 
*'  and  shealings  their  said  bestial  to  pasturage  and  graze 
*'  thereon,  during  the  ordinary  time  before  mentioned." 

It  was  alleged  that  nothing  explicit  appeared  as  to  theright 
of  property  in  this  agreement ;  but  the  appellant  contended 
that  a  right  of  property  was  to  be  implied  in  him,  from  the 
expressions,  that  ho  was  to  have  them  thereafter.  He  further 
btated  that  this  agreement  had  been  entered  into  by  the  then 
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proprietor  of  Lude,  while  committed  for  high  treason,  and        1798. 
under  the  charge  of  the  Atholl  family,  and  was  granted  by 


fear  and  by  coercion.     He  also  founded  on  the  acts  of  Geo.    »obkrtsok 
the  First,  c.  54,  for  the  more  effectual  securing  the  peace  of     duke  of 
ihe  Highlands  of  Scotland,  declaring   that  all  clauses  in     atholl. 
charters  or  agreements,  whereby  personal  services  of  host- 
ing, hunting,  and  watching  and  warding,  are  agreed  to  be 
]»ayable,are  done  away  with,  and  a  certain  sum  of  money  or- 
^lered  to  be  paid  in  lieu  thereof.   He  stated,  that  his  obliga- 
tion of  personal  service  to  remove  his  cattle,  and  leave  the 
grounds  free  to  the  respondent  for  the  purpose  of  hunting, 
was,  by  that  act,  rendered  null  and  void. 

It  was  further  stated  that  he,  in  the  year  1760,  had  En- 
tered into  a  submission  of  their  respective  rights  with  the 
late  Duke  of  Atholl,  whereby  they  referred  to  the  final  sen- 
tence and  decree  arbitral  to  be  given  and  pronounced. 
**  All  and  sundry  questions,  claims,  and  differences  standing 
**  between  them  to  John  Mackenzie,  Esq.,  W.S." 

It  furtherappeared,that,  under  this  submission,  the  arbiter 

hadpronouncedadecree  arbitral, finding,  l.Theabovecontract 

or  agreement  of  1716  **  to  be  a  subsisting  and  effectual  deed,  June  18, 1761. 

*•  binding  on  both  parties  and  their  heirs,  for  regulating  the 

'*respective  rightsand  interests  of  the  seven  shealings  orgraz- 

"  ings  in  all  time  coming.     2.  That  the  property  of  the  said 

*•  seven  shealings,  (subject  to  the  servitudes  after  mentioned), 

"  did,  and  docs  belong  to  the  said  James  Duke  of  Atholl  and 

*•  his  foresaids,  as  part  and  pertinent  of  their  forest  grounds  of 

"  Beneglo,  &c.,  which  arc  parts  and  pertinents  of  the  Forest 

"  of  Atholl.       3.  That  James  Robertson  of  Lude,  and  his 

"  heirs  and  successors,  have  the  sole  right  and  servitude  of 

*'  shealing  and  pasturage  of  and  upon  the  seven  shealings, 

"  whereof  the  right  of  property  is  hereby  ascertained  to  be  in 

*•  the  said  Duke  of  Atholl,  and  that  for  the  purpose  of  grazing 

"  and  pasturing  of  the  said  James  Robertson  and  his  tenants, 

"  their  horses,  nolt,  sheep,goats,  milk  cows,  oxen, bulls,  stots, 

*'  &c.,  but  that  they  cannot  take  other  peoples  cattle  to  pas- 

"  lure  thereon.  And  that  the  Duke  cannot  hurt  or  prejudice 

'•  the  said  right  of  servitude,  by  grazing  or  pasturing  his  own 

*•  cattle,  but  has  right  to  hunt  thereon,  as  in  the  said  contract, 

"  giving  notice  to  Mr.  Robertson  to  clear  the  grounds  of  his 

*•  cattle  for  that  purpose." 

Matters  remained  in  this  posture  until  1791,  when  the  re- 
«=lK)ndent  gave  the  appellant  notice,  eight  days  before,  of 
his  intention  to  hunt  on  these  grounds,  so  that  he  might  re- 
nioTc  his  cattle  therefrom.     Tlic  appellant  declined  to  com- 
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1798.       ply  with  this  request,  and  brought  a  suspension  and  interdict. 
Interim  interdict  was  granted,  and  the  bill  allowed  to  be  an- 


BOBERTsoN  g^^red,    jJq  auswcrs  were  lodged  ;  and  the  matter  lay  over 

DUKK  OP     in  this  state  until  the  charge  given  on  the  horning  in  1795, 

ATHOLL.     ^hen  the  present  suspension  and  interdict  was  brought. 

'        '      The  Lord  Ordinary  **  repelled  the  reasons  of  suspension ; 

"  Finds  the  letters  orderly  proceeded  in  terms  of  the  decreet 

"  arbitral  charged  upon,  and  decerns  accordingly."    And, 

on  repeated  representations,  the  Lord  Ordinary  adhered. 

A  reclaiming  petition  having  been  brought,  in  which  the 
appellant  contended  that  it  would  be  extremely  hard  if  his 
right  to  these  grazing  grounds  was  to  be  subject  to  a  course 
of  hunting  whenever  the  Duke  pleased.  That  such  a  right, 
exercised  even  more  than  once  in  a  year^  would  be  tanta- 
mount to  destroying  the  right  of  pasturage  altogether.  That 
even  if  exercised  once  in  every  year,  it  must  entail  heavy 
expense  upon  the  appellant  and  his  tenants,  and  that  the 
Duke's  past  possession  or  exercise  of  this  right  had  never 
been  according  to  this  measure  of  his  right,  but  only  at  long 
intervals. 

Whereupon  his  Grace's  counsel  gave  in  this  minute,  "  Mr. 
**  Charles  Hope,  for  the  Duke  of  AthoU,  represented,  that 
*'  though  the  Duke's  right  of  deer  hunting  was  unlimited^ 
"  yet  he  had  never  exercised  it  in  an  emulous  manner,  and, 
''  to  avoid  every  supposition  that  it  might  be  so  exercised  in 
**  future,  he,  as  counsel  for  his  Grace,  did  agree  that  Mr. 
"  Robertson's  sheep,  cattle,  and  bestial,  should  not  be  re- 
"moved  from  the  pasture,  in  order  to  said  deer  hunting, 
"  oftener  than  once  in  every  year  or  season,  and  should  be  no 
''  longer  kept  from  the  pasture  than  eight  days  at  a  time, 
'•  exclusive  of  the  eight  days  they  are  to  be  removed  pre- 
"  vious  to  such  hunting  commencing." 

The  following  interlocutor  was  thereupon  pronounced  : 
Jan.  31, 1798.  "  The  Lords  having  advised  the  petition, and  answers  thereto, 
*'  and  the  foregoing  minute,  find  that  the  decreet  arbitral  in 
**  question  was  a  legal  and  valid  transaction,  and  must  have 
"effect;  reserving  to  all  parties  concerned  the  right  of 
"  complaining,  if  any  attempt  shall  be  made  to  exercise  the 
"  privileges  therein  specified  in  any  oppressive  manner,  or 
*'  contrary  to  the  act  1  Geo.  I.  c.  54.  Find  that  the  right 
"  of  hunting,  as  explained  and  restricted  by  the  said  minute, 
•*  is  not  contrary  to  the  statute,  and  therefore  find  the  let- 
"  ters  orderly  proceeded,  and  decern." 

A  further  concession  having  been  conceded  to  the  appel- 
Feb.20, 1708,  lant,  the  Court  again  pronounced  this  interlocutor :  **  Of  con- 
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'*  sent,  find  that  Mr.  Robertson's  sheep,  cattle,  and  bestial, 
**  shall  not  be  removed  from  the  pasture  in  any  year,  sooner 
*'  than  eight  days  immediately  preceding  the  Ist  September 
**  yearly,  when  the  hunting  may  commence,  and  not  sooner  ; 
•*  and,  with  this  variation,  adhere  to  their  former  interlocu- 
"  tor  reclaimed  against,  and  refuse  the  desire  of  the  peti- 
"  tion." 

Against   these    interlocutors    the    present    appeal   was 
brought  to  the  House  of  Lords. 

Pleaded  for  the  Appellant. — The  obligation  alleged  to  be 
iacumbent  on  the  appellant,  to  remove  his  cattle  from  the 
pastures  when  the  noble  respondent  desires  it,  even  if  it 
were  legal,   cannot  be  enforced  in  the  way  attempted,  to 
which  the  Court  has  given  its  sanction  by  the  decree  ap- 
pealed from.    That  obligation  was  created  by,  and  still  rests 
on  the  instrument  or  contract  1716.     The  award  of  1761 
makes  no  order  upon  the  subject,  but  only  says,  **  That  the 
*'  riglit  of  panturage  shall  be  exercised,  without  prejudice  to 
"  the  Duke's  causing  Mr.  Robertson  and  his  tenants  remove 
"  their  cattle  when  a  deer  hunting  is  intended,  in  terms  of  the 
"  contract."     It  seems  perfectly  evident,  therefore,  that  the 
respondent,  to  attain  his  object,  must  proceed  upon  that 
contract,  and  not  upon  the  award.    But,  neglecting  the  sus- 
pension and  interdict  obtained  in  1791,  and  without  any 
previous  notice  given  in  terms  of  the  contract  1716,  the 
respondent  has  chosen  to  proceed  by  charging  the  appellant 
upon  the  award  of  1761,  to  perform  generally  what  is  there- 
by incumbent  upon  him,  and  to    pay  the  penalty  as  for 
nonperformance,  and  the  Court  finds  the  letters  orderly  pro- 
ceeded, that  is,  that  the  charge  given,  though  explained  to 
relate  to  a  matter  out  of  the  awards  is  regular,  the  conse- 
quence of  which  is,  that  the  appellant  must  do  whatever 
the  respondent  desires,  or  go  to  gaoL     He  submits  that  the 
respondent  ought  to  have  proceeded  by  way  of  a  regular 
action  laid  on  a  breach  of  performance  alleged,  which  in 
the  course  of  the  action  must  be  proved.     It  is  impossible 
that  the  appellant  can  be  compelled  actually  to  remove  his 
cattle,  and  it  is  equally  impossible  that  he  can  force  his 
tenants  to  remove  theirs,  which  shows  the  erroneous  nature 
of  the  present  proceeding.    If  the  appellant  is  under  a  legal 
obligation,  and  does  not  perform  after  notice,  the  respondent 
tnay  bummon  him  for  damages,  but  not  otherwise.     2.  If 
the  rights  and  interests  of  the  parties  in  the  soil  or  property, 
and  in  the  use  of  the  lands  in  question  can  be  inquired  into 
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at  present,  they  must  be  taken  as  explained  or  ascertained 
by  the  alleged  contract  1716,  and  the  decree  arbitral  1761, 
the  parties  not  having  brought  any  reduction  of  those  in- 
struments. The  dominium  or  property  is  declared  to  be  in 
the  respondent,  but  the  substantial  and  exclusive  beneficial 
interest  is  adjudged  to  be  in  the  appellant  as  a  right  of  ser- 
vitude. Strange  and  anomalous  as  this  must  appear  to  be 
to  every  person  acquainted  with  the  tenures  and  mode  of 
conveyancing  in  Scotland,  and  still  more  strange,  when  a 
servitude  of  hunting  in  favour  of  the  respondent  is  found  to 
be  ingrafted  on  the  servitude  of  pasturage — showing  thus  a 
servitude  upon  a  servitude  ;  yet  things  must  be  considered 
as  on  this  footing  ;  and  the  question  is,  Whether  the  obliga- 
tion on  the  appellant  to  remove  his  sheep,  &c.  from  the  pas- 
tures whenever  the  respondent  signifies  his  intention  to  hunt 
upon  the  shealings,  and  to  keep  them  off  while  the  hunting 
lasts,  is  legal,  or  can  or  ought  to  be  enforced  ?  3.  Such 
obligation,  if  binding,  is  contrary  to  and  made  null  by  the 
act  Geo.  I.  c.  54,  which  abolished  personal  services  of  this 
nature.  4.  The  question  must  now  bo  judged  of  without 
regard  to  the  respondent's  concessibns,  or  the  modifications 
of  the  Court  below.  5.  Besides,  the  obligation  is  against 
the  common  law,  and  such  as  courts  of  law  cannot  and 
ought  not  to  enforce.  It  amounts  to  this^  that  a  large  tract 
of  country  shall  be  laid  waste  and  diverted  irom  all  useful 
purposes  at  the  pleasure  of  the  respondent,  perhaps  half  a 
dozen  times  in  the  year — a  hardship  to  which  the  appellant 
ought  not  to  be  subjected. 

Pleaded Jor  the  Respondent, — 1.  The  riglit  of  hunting  over 
the  grounds  in  question  is  ascertained  to  belong  to  the  re- 
spondent, by  the  solemn  conventional  agreements  alluded 
to.  The  contract  1716  and  decree  arbitral  1761,  in  which  the 
property  of  thegroundsin  question  isdeclared  to  belongto  the 
respondent ;  and  the  limited  right  of  servitude  of  pasturage 
confirmed  to  the  appellant,  expressly  declare  that  this  servi- 
tude shall,  among  other  things,  be  burdened  with  the  respon- 
dent's right  of  hunting;  and  these  deeds,  so  explicit,  and  re- 
maining in  full  force  and  effect,  foreclose  all  question  on  the 
subject.  2.  The  statute  alluded  to  has  no  bearing  upon  tbo 
question,  having  reference  to  the  assembling  of  the  clans  in 
the  Highlands.  3.  The  respondent's  concessions  to  the  ap- 
pellant have  been  ill  requited,  by  the  present  vexatious  and 
frivolous  appeal. 

After  hearing  counsel, 
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The  Lord  Chancellor  Louohborouoh  said,                                    .      1798. 
•*  My  Lords,  

ROBBRTSOM 

^  This  case,  on  the  part  of  the  appellant,  appears  to  me  to  be  the  ^^ 

most  frivolous  and  litigious  that  I  recollect  to  have  seen  in  this      duke  of 
House ;  though  I  am  sorry  to  say  that  your   Lordships  have  had      atholl. 
occasion  to  determine  upon  several  litigious  appeals,  in  the  course  of 
the  last  and  of  the  present  Session  of  Parliament. 

''  The  object  of  the  present  appeal  is  sufficiently  obvious,  though 
it  is  by  no  means  what  the  printed  papers  profess  it  to  be.     The 
&cts  are  these : — ^The  appellant*s  family,  for  a  long  tract  of  time,  have 
enjoyed  a  grant  or  right  of  pasturage  over  lands,  the  property  of  the 
respondent's  family.     This  right  has  been  acknowledged  on  the  part 
of  the  respondent's  family  ;  but  subject,  as  is  declared  by  a  contract 
entered  into  between  the  parties  in  1716,  to  a  right  of  hunting  on 
the  part  of  the  latter.     By  this  contract,  it  is  clearly  ascertained 
that  the  family  of  Lude  had  merely  a  serviiude  of  pasturage ;  they 
thereby  disclaimed  the  right  of  property.     It  would  be  a  contradic- 
tion in  terms  to  say  that  a  person  had  a  right  of  servitude  upon  his 
own  lands. 

"  For  some  time  after  the  date  of  this  contract,  no  dispute  took 
place  with  regard  to  the  right  of  hunting ;  in  fact  it  was  not  exercis- 
ed ;  and,  from  non-usage,  a  question  was  raised  of  the  existence  of 
it  A  reference  was  thereupon  entered  into,  to  Mr.  Mackenzie  of 
Delrin,  a  gentleman  of  great  note  and  eminence  in  the  profession  of 
the  law,  and  well  acquainted  with  the  matter  in  dispute,  being  the 
neighhoar  of  both  parties,  lie  made  an  award,  confirming  the  con- 
tract 171 6,  and  settling  several  particulars,  which  by  it  were  left 
loose  and  undefined  ;  and  then  again  the  matter  for  a  considerable 
time  rested. 

^^  Though  totally  inapplicable  to  the  present  cause,  the  appellant 
has  made  a  statement,  that  the  property  of  the  lands  over  which,  by 
the  contract  1716,  the  servitude  of  pasturage  is  declared,  belonged 
anciently  to  his  family,  but  had  been  wrested  from  them  by  the 
tyranny  of  the  respondent's  family.  He  has  gravely  introduced  into 
the  cause  a  story,  that,  after  the  rebellion  171^>  a  brother  of  the 
then  proprietor  of  Lude  had  been  committed  for  treason  to  the  cus- 
tody of  the  then  Duke  of  Atholl,  and  that  the  Duke  had,  by  coer- 
cion, on  account  of  this  person,  compelled  Mr,  Robertson  of  Lude  to 
enter  into  the  contract  I7I6.  But  of  this  not  a  shadow  of  evidence 
^M  attempted  to  be  brought. 

"  Previous  to  the  commencement  of  the  proceedings  which  gave 
rise  to  this  cause,  various  contraventions  are  stated  to  have  been 
committed  by  the  appellant,  such  as  keeping  swine,  and  shooting 
npon  the  premises.  In  point  of  fact,  there  were  contraventions  of 
the  contract,  but  it  was  said  that  the  guns  were  kept  to  kill 
foxes.  At  last  the  respondent  gives  notice  to  the  appellant  that 
he  meant  to  hunt  upon  the  shealings,  and  desires  him  to  make 
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1798.      ^  the  grounds  clear  for  that  purpose,  in  compliance  with  the  award.    To 

' this  the  appellant  gave  a  direct  refusal,  and  a  disclaimer  of  the  award. 

BoBERTsoN        ic  rpj^g  appellant,  therefore,  applied  to  the  Court  of  Session  for  an 
DDKK  OP     interdict  to  prevent  the  enforcing  of  the  award,  which  he  ohtained, 
ATHOLL.     and  this  measure  was  acquiesced  in  by  the  respondent,  and  so  that 
step  of  proceeding  fell  to  the  ground. 

"  The  respondent  afterwards  gave  the  appellant  a  charge  to  fulfil 
the  decreet  arbitral,  a  mode  of  proceeding  which,  though  unknown 
in  this  country,  has  been  long  established  in  the  courts  of  law  in 
Scotland.  In  the  case  of  intermixed  or  clashing  rights  between  dif- 
ferent parties,  the  Court  of  Session  will  interfere  to  declare  and  define 
their  several  rights,  which  the  courts  of  law  here  would  not  do,  but 
would  wait  till  an  action  for  trespass  were  brought  by  some  of  the 
parties. 

*'  To  this  charge  Mr.  Robertson  took  a  most  frivolous,  and  indeed 
\^^^'  ^'  ^'  ridiculous  defence  ; — namely,  that  by  an  act  of  Parliament  for  the 
public  policy  of  the  kingdom,  made  to  prevent  the  gathermg  of  large 
bodies  of  people  together,  to  the  number  of  three  or  four  hundred, 
for  hunting  and  other  purposes,  which  had  been  found  very  danger- 
ous to  the  national  safety,  the  right  of  hunting  claimed  by  the  Duke 
was  abolished.  This  is  totally  different  from  the  rights  thereby 
abolished,  for  which  satisfaction  was  directed  to  be  given  to  the  pro- 
prietors of  them,  under  the  inspection  of  the  Court  of  Session.  Is 
it  possible  seriously  to  maintain  that  any  common  exercise  of  this 
right  of  hunting,  on  the  part  of  the  Duke,  without  calling  out  the 
country,  can  be  deemed  to  be  contrary  to  this  act  of  Parliament  ? 

"  It  was  further  argued  by  the  appellant,  that  this  right  might  be 
exercised  invidiously.  This  could  only  have  been  in  two  ways,  by 
giving  vexatious  notices  to  clear  the  ground,  which  were  not  acted 
upon,  or  by  continuing  upon  the  ground  for  a  length  of  time  that 
would  be  destructive  of  the  right  of  pasturage.  In  both  these  cases 
I  have  no  doubt  the  appellant  would  have  had  a  good  ground  of  ac- 
tion ;  and,  in  the  last  of  them,  to  support  this  defence,  it  must  be 
further  supposed  that  the  Duke  would  persevere  in  this  laborious 
exercise  on  the  same  spot  for  the  great  part  of  the  summer. 

'*  But,  to  do  away  all  objection  on  these  heads,  the  counsel  for  the 
respondent  reduced  his  right  of  hunting  to  as  small  a  scale  as  it  could 
be  supposed  to  exist  on  : — and,  in  consequence  of  such  restric- 
tion, the  Court  pronounced  the  interlocutors  appealed  from. 

"  Though  it  be  obviously  contrary  to  the  terms  of  the  contract  and 
award,  and  indeed  a  manifest  contradiction  in  terms,  the  appel 
lant  has  still  distinctly  stated  to  your  Lordships,  that  the  property 
of  the  premises  is  in  him.  All  that  the  Court  has  done  appears  to 
me  to  be  completely  favourable  to  the  appellant ;  the  right  of  hunt- 
ing was  fixed  by  the  decree  in  a  manner  so  as  hardly  to  be  felt  by 
him.  I  am  at  a  loss,  therefore,  to  conceive  what  could  have  induced 
him  to  challenge  it ;  but  it  seems  to  be  of  a  piece  with  the  most  un- 
warrantable charge  that  he  has  brought  against  the  Atholl  family; 
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or  derised  for  the  purpose  of  obscuring  the  right  of  property  in  the        1798. 

premisesii  if  the  decrees  should  be  reversed.  

•'  I  therefore  submit  that  the  appellant,  by  his  vexatious  conduct,        kvdk 
has  called  upon  your  Lordships  that  some  costs  should  ^e  given  ^^^.^j^J^^^  ^^^ 
against  him,  to  mark  your  opinion  of  it     If  the  situation  of  the  par- 
ties had  been  different,  it  would  have  been  proper  to  go  a  greater 
length ;  but,  as  it  is,  I  must  move  that  the  decree  be  affirmed,  and 
that  the  appellant  do  pay  to  the  respondent  the  sum  of  £100  for  his 


It  was  accordingly 

Ordered  and  adjudged  that  the  appeal  be  diBinissed,  and 
that  the  interlocutors  be  affirmed,  with  £100  costs. 
For  the  AppeUant,  Sir  John  Scott,  W.  Grant. 
For  the  Respondent,  Wm.  Adam,  Wm.  TaiL 


(M.  5597.) 

Major  Alexander  Kydb,  in  the  East  India^     .       ,, 

Company's  Service,  ...         J 

John  Davidson,  Trustee  of  Mrs.  Lindsey,^   ^     ^, 

Heiress  at  Law  of  Colonel  Kyde,  &c.,      \ 

House  of  Lords,  16th  May  1798. 

Will—Heritable  Bonds — Heritable  or  Moveable. — An  offi- 
cer in  India,  and  in  the  E^t  India  Company's  service,  remitted 
home  to  his  attorneys  in  England,  two  sums  of  £2500  and  £3000, 
with  instructions  to  lay  out  the  same  in  landed  security.  This 
was  done  accordingly,  and  the  bonds  taken  in  their  name  in  trust 
for  him.  Sometime  afterwards,  he,  being  then  still  in  India,  made 
s  will  appointing  trustees,  and,  after  leaving  several  legacies,  be- 
queathed the  residue  to  the  appellant.  Mrs.  Lindsey,  as  his 
heiress  at  law,  having  claimed  the  heritable  bonds,  which  no  will 
coold  carry.     Held  her  entitled  to  these. 

Colonel  Kyde  being  in  India,  in  the  East  India  Co.'s 
serricc,  remitted  certain  sums  of  money  to  his  attorneys  in 
(ireat  Britain,  with  instructions  to  lay  out  the  same  in  land 
f^trity.  In  June  1780  £2500  of  this  money  was,  in  terms 
of  his  instructions,  invested  in  heritable  security  over  estates 
in  Forfar,  Scotland,  the  rights  being  conceived  in  favour  of 
the  attorneys,  in  iru^tfor  behoof  of  Colonel  Kyde,  In  1786 
the  attorneys  laid  out  £3000  more  on  an  assignation  to  an 
heritable  security  and  debt  over  the  same  estate. 

In  1793  Colonel  Kyde,  still  in  India,  made  his  will,  ap- 
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1798.       pointing  several  gentlemen  in  England  his   trustees,  and 
after  leaving  several  legacies,  particularly  £500  to  the  re- 


KTDE 


17,  spondent,  Mrs.  Lindsey,  his  heiress  at  law,  he  bequeathed 

DAVIDSON,  &c.  «*  the  remainder  of  his  fortune,  including  his  house  and  gar- 

"  den  at  Subpore,  «ind  all  his  monies  and  effects  whatsoever 

**  in  Europe  and   in  India,  to  (the  appellant)  Major  Alex- 

"  ander  Kyde." 

Under  this  will  the  appellant,  after  the  Colonel's  death, 
claimed  the  two  heritable  bonds  above  mentioned.  This 
being  disputed  by  the  heiress  at  law,  mutual  actions  were 
raised  to  try  the  question.  For  the  respondent,  the  heiress 
at  law,  it  was  maintained  that  heritable  estate  in  Scotland 
could  not  be  disposed  of  by  will,  to  the  prejudice  of  the 
heir  at  law;  and  the  bonds  being  heritable,  and  not  proper- 
ly disposed  of  by  the  deceased,  descended  to  her  as  the 
ColonePs  heiress  at  law.  For  tho  appellant,  it  was  main- 
tained that  the  trustees  appointed  to  hold  the  money,  al- 
though they  were  instructed  to  invest  it  in  heritable  securi- 
ty, yet  were  only  to  hold  it  in  trust  for  the  behoof  of 
Colonel  Kyde,  and  to  be  paid  to  him  when  demanded.  Ac- 
cordingly, the  money  was  invested  in  their  names  as  trus- 
tees, in  trust  for  his  behoof. 

The  Lord  Ordinary  preferred  Major   Kyde  to  the  heri- 
Mar.  11,1797.  table  bonds;  but,  on  reclaiming  petition,  the  Court  altered, 

Dec.  20, and  found  "that  the  money  in  question  being  settled  on 

"  heritable  security  in  Scotland,  with  the  approbation  of 
"  Colonel  Kyde,  cannot  pass  by  will,  but  falls  to  be  taken  up 
"  by  the  heir  at  law  ;  and  remit  to  the  Lord  Ordinary  to 
"  proceed  accordingly."  The  Lord  Ordinary  afterwards  de- 
Jan.  8, 1798.Qgrne(j  j^  terms  thereof. 

Against    these    interlocutors  the    present    appeal    was 
brought. 

Pleaded  for  the  Appellant, — The  reason  given  by  tho 
Court  is,  that  the  money  in  question  being  settled  upon  he- 
ritable securities  in  Scotland,  with  the  approbation  of  Colo- 
nel Kyde,  cannot  pass  by  will,  but  falls  to  be  taken  by  the 
heir  at  law.  The  appellant  conceives  that  the  very  oppo- 
site conclusion  ought  to  have  been  arrived  at ;  for  supposing 
it  true  that  Colonel  Kyde  knew  and  approved  of  tho  money 
being  lent  on  heritable  security  in  Scotland,  it  must  also  bo 
admitted  that  he  also  knew  tliat  these  securities  were  not 
taken  payable  to  himself.  He  had  no  heritable  right  in 
them.  Ho  could  not  have  sued  upon  them.  The  bonds 
were  taken  in  the  name  of  other  parties;  and  all  the  right 
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which  he  had  was  a  right  to  call  these  parties  attorneys,  to       1798. 
account  for  «nd  pay  to  him  the  sums  therein.*    The  heritable    — ^^— 
securities,  therefore,  being  held  by  these  parties  in  trust  for       ^^^^ 
Colonel  Kyde,  the  claim  of  the  heir  at  law,  as  such,  was  Davidson,  &c. 
completely  barred,  leaving  the  sums  therein  to  which  he 
was  entitled,  to  be  carried  by  the  Coloners  will  as  a  part  of 
his  other  funds. 

Pleaded  for  the  Respondents. — The  late  Colonel  Kyde  was 
not  ignorant  of  the  consequences  of  his  dying  without  mak- 
ing a  regular   disposition   of    the   heritable   securities   in 
question,     lie  was  a  native  of  Scotland ;  he  had  directed 
his  money  to  be  laid  out  in  land  security,  which  was  done 
accordingly,  under  his  own  orders,  and  with  his  approval. 
The  consequence  of  all  these  steps,  and  his  ignorance  of 
th<»e  consequences,  are  not  to  be  presumed.     Money  secur- 
ed upon  land,  as  this  was,  is  to  all  intents  and  purposes  the 
ttime  as  land.    It  is  real  estate,  and  heritable  in  every  sense. 
The  appellant  admits,  that  if  the  securities  had  been  taken 
to  Colonel  Kyde  himself,  they  would  not  have  passed  by  the 
will,  and  must  have  gone  to  the  heir  at  law.     But  in  effect 
it  makes  no  difference,  as  the  right  in  the  attorneys  was 
merely  nominal,  the  real  and  substantial  right  being  in 
Colonel  Kyde.    But  the  true  test  to  try  this  question  is,  to 
ioquire  to  whom  the  trustees  were  bound  to  pay  on  the 
Colonel's  death ; — Whether  to  the  heir  at  law,  or  to  the  ex- 
ecutor of  his  will  ?     And  it  is  clear  in  this  view,  that  the 
ODiy  party  who  could  demand  payment  from  the  trustees, 
was  the  heir  at  law  after  service.     It  was  not  therefore  a 
personal  right  in  the  Colonel  merely  to  call  the  trustees  to 
account.     Had  the  trustees  received  the  money  iu  Colonel 
Kyde's  lifetime,  it  would  have  been  personal ;  but  as  the 
money  remained  heritable,  it  must  be  presumed  that  the 
deceased  wished  it  to  be  so. 

After  hearing  counsel,  it  was 

Ordered  and  adjudged  that  the  interlocutors  complained 
of  be,  and  the  same  are  hereby  affirmed. 

For  the  Appellant,  W.  Adam,  Cha.  Tfiomsony  T.  W.  Baird. 
For  the  Respondents,  Sir  J.  Scotty  T.  Erskiney  W.  Grant, 

W.  Tait. 
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DBPMMOND, 

&0. 

V, 

DRDMMOMD, 

&C. 


(M.  4478.) 

Mrs.  Sarah  Drummond,  Widow  of  the  de- 
ceased James  Drummond,  Esq.,  of  Dept 
ford,  Guardian  for  her  Son,  and  \Villia3I 
MoLLE,  W.S.,  her  Attorney,     . 

James  Drummond  of  Stagaith,  Esq.,  and 
Others,  Trustees  of  Mrs.  Clow  or  Drum- 
mond, Wife  of  the  deceased  James  Drum- 
mond, and  Others,  being  the  Mother  and 
four  surviving  Sisters  of  the  late  David 
Drummond,        .... 


} 


Appellants  ; 


Respondents. 


House  of  Lords,  20th  Feb.  1799. 


Heritable  Debt — Relief  among  Hi^irs — Foreign  Decree — 
Domicile — Res  Judicata. — A  party,  originally  a  native  of  Scot- 
land, died  domiciled  in  England,  leaving  an  heritable  estate  in 
Scotland,  and  considerable  moveable  estate  in  England.  The  de- 
ceased's brother  succeeded  to  the  heritable  estate  in  Scotland,  and 
his  mother  and  sisters,  along  with  himself,  to  the  personal  estate 
in  England.  There  was  an  heritable  debt  over  the  estate  in  Scot- 
land for  £2000,  to  pay  which  he  sold  part  of  the  estate.  He  also 
took  out  letters  of  administration  as  to  the  personal  estate  in  Eng- 
land ;  and  the  respondents  having  brought  action  there  to  make 
him  account  for  their  shares,  he  contended,  that  as  by  the  law  of 
England,  where  the  deceased  died  domiciled,  heritable  bonds 
were  a  charge  on  the  personal  estate,  he  was  entitled  to  deduct 
the  heritable  debt  paid.  The  courts  in  England  found  accord- 
ingly. But  the  respondents  thereafter  raised  an  action  in  Scot- 
land, of  relief  against  the  heir  of  provision  in  the  heritable  estate. 
Held  him  liable  in  relief,  and  that  the  foreign  decree  was  neither 
resjudicaia^  nor  had  decided  the  question  of  relief  competent  to 
the  executors  against  the  heir,  who,  according  to  the  law  of 
heritable  estate  and  succession  in  Scotland,  was  liable  to  pay  that 
debt. 

Mr.  Clow,  Professor  of  Logic  in  the  University  of  Glasgow, 
left  his  estates  of  Duchally  and  Pettentian,  situated  in  the 
county  of  Perth,  in  Scotland,  to  his  nephew,  "  David  Drum- 
"  mond,  merchant  in  London,  and  the  heirs  of  his  body, 
"  whom  failing,  to  James  Drummond,  and  the  heirs  of  bis 
"  body." 

David  Drummond  succeeded  to  these  estates.  He  was  a 
native  of  Scotland,  but  had  been  always  domiciled  in  Eng- 
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land,  engaged  iu  business  as  a  wine  merchant.  He  had,  after       1799. 

his  succeeding  to  these  Scotch  estates,  resorted  occasion- 

ally  to  Scotland,  and  resided  at  the  mansion-house,  which  drummond, 
was  furnished,  and  where  he  had  an  establishment  of  ser-         J^' 
vants,  but  his  permanent  domicile  was  in  England.  drummond. 

He  granted  an  heritable  bond  over  both  these  estates  of         ^^' 
Dachallj  and  Pettentian  to  Captain  Birrel  of  Kirkaldy,  for 
the  sum  of  £2000  borrowed  from  him.     He  died  thereafter  juiy  27, 1791. 
in  London,  intestate,  and  without  issue,  leaving  considerable 
moveable  estate,  and  the  real  estates  above  mentioned. 

In  terms  of  his  uncle's  deed,  the  heritable  estates  in  Scot- 
land devolved  on  his  brother,  James  Drummond,  as  heir  of 
provision.  The  personal  estate,  if  regulated  according  to  the 
law  of  England,  devolved  on  his  mother,  his  five  sisters, 
and  James  Drummond  his  only  brother,  the  heir  to  the 
heritable  estate. 

James  Drummond  took  out  letters  of  admistration  from 
the  Prerogative  Court  of  Canterbury  to  the  personal  estate. 
He  also  made  up  titles  to  the  Scotch  estates,  and  sold  the 
estate  of  Duchally  for  £3800  :  and  from  the  price  thereof 
ptid  off  many  of  his  brother's  debts,  and  in  particular,  the 
bond  of  £2000  to  Captain  BirrcU. 

The  respondents,  as  next  of  kin,  preferred  their  claim 
a«:ain8t  the  administrator  in  England,  by  raising  an  action  in 
the  English  Courts  to  make  him  account  for  the  personal 
estate,  and  to  have  the  same  distributed  according  to  the 
English  statute  thereanent.  Accordingly,  the  administrator 
was  ordered  to  give  in,  and  did  give  in,  an  inventory  of  the 
personal  estate,  but  having  deducted  from  the  amount 
thereof  the  sum  of  £2000  paid  to  Captain  Birrell,  being  tho 
amount  of  the  deceased's  bond  to  him,  the  question  came  to 
be,  Whether  this  debt  was  a  charge  on  the  real  estates  in 
Scotland,  or  his  personal  estate  in  England  ? 

The  next  of  kin  contended,  before  the  English  Courts, 
that  the  deceased  was  a  native  of  Scotland.  That  at  the 
time  of  his  decease,  and  for  several  years  before  that  event, 
he  was  possessed  of  real  estates  in  that  country,  constantly 
kept  an  establishment  of  servants  at  his  mansion-house  of 
Dochally,  and  occasionally  resided  there.  That,  though  by 
the  law  of  England,  mortgages  when  paid,  are  chargeable 
against  the  personal  estate,  and  so  fall  on  the  executors,  yet 
the  bond  here  was  not  an  English  bond.  That  this  was  a 
Scotch  bond  for  money  to  be  paid  in  Scotland,  to  a  party 
domiciled  in  Scotland,  and  secured  over  estates  there ;  that, 


08  CASKS  ON  APPEAL  FROM  SCOTLAND. 

1799.       therefore,  it  fell  to  be  regulated  by  the  law  of  Scotland. 

which  mado  such  heritable  burdens  chargeable  on  the  real 

^"°&"°^^'    estates,  and  consequently  on  the  heir  who  took  the  Scotch 
V.  estates  so  burdened.    The  estates  having  been  burdened  with 

DRUMMOND,  ^^iQ  debt,  thc  heir  who  takes  these  estates  is  both  primarily 
and  ultimately  liable  for  the  amount.  In  answer,  it  waA 
admitted  by  the  administrator  that  he  had  paid  the  £2000 
bond  out  of  the  price  of  the  Duchally  estate  sold  ;  but  as  the 
deceased  died  domiciled  in  England,  his  personal  estate  was 
to  be  administered  according  to  the  English  law;  and  as 
that  law  rendered  the  personal  estate  primarily  liable  for 
the  debts  due  'by  mortgage  or  heritable  bond,  ho  was  en- 
titled  to  take  credit  therefor  from  the  personal  estate.  The 
Court  of  England  held,  that  "  this  was  completely  an  Enf/- 
'*  lish  transaction.  The  deceased  was  an  Englishman,  and 
**  the  administrator  an  Englishman."  **  The  payment  was 
**  made  as  administrator,  and  he  had  a  right  to  make  it." 

No  appeal  was  taken  from  this  sentence,  but  the  respon- 
dents, conceiving  that  the  above  judgment  did  not  bar  their 
claim  of  relief  against  the  heir  of  provision,  who  was  printari- 
ly  liable  as  such  for  the  payment  of  this  heritable  debt, 
raised  the  present  action  in  the  Court  of  Session  against 
him,  concluding  for  relief,  and  payment  of  six-seventh  parts 
of  the  £2000  (James  Drummond  being  entitled  to  the  other 
one-seventh  according  to  the  law  of  England). 

At  first,  the  Lord  Ordinary  (Lord  Justice  Clerk  M'Queen) 

Feb.  1  1797, pronounced  this  interlocutor:  "In  respect  that  David 
**  Drummond  died  domiciled  in  England,  and  that  letters  of 
**  administration  were  taken  out  from  the  Prerogative  Court 
"  of  Canterbury  by  the  defender,  James  Drummond,  finds 
"  that  the  personal  estate  of  the  said  David  Drummond  is 
**  to  be  administered  according  to  the  law  of  England  ;  and, 
**  in  rejspect  that  this  question  has  been  already  tried,  and 
"  received  the  decision  of  the  Judge  of  the  Prerogative 
**  Court,  finds  the  action  not  now  competent  in  this  Court, 
**  and  therefore  sustains  the  defences." 

But  afterwards,  on  representation,  his  Lordship  found, 

Dec.  8,  1797.|  "  ^^^^  ^J  ^^®  ^^^^  ^^  Scotland,  when  a  sum  of  money  in  se- 
*•  cured  upon  lands  by  an  heritable  bond  and  infeftment, 
"  the  lands  are  held  to  be  the  principal  debtor ;  and  ia 
**  respect  that  the  estate  belonging  to  David  Drummond, 
"  over  which  the  heritable  bond  in  question  is  granted,  was 
**  taken  up  by  James  Drummond  as  heir  to  his  brother :  and 
"  that  the  same  is  of  much  greater  value  than  the  sum  in 
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"  the  heritable  bond  ;  finds,  that  James  Druinmond  is  uld-       H'M, 
••  mately  liable  for  payment  of  that  heritable  bond  without 


**  relief  against  the  personal  estate  of  David  Drummond  :   ^"^mmond, 

'*  Finds,  that  the  decree  of  the  Prerogative  Court  of  Canter-  v, 

"  bury  went  no  farther  than  to  find  that  the  sum  in  the  he-   i^rhmmond, 

"  ritable  bond,  being  chargeable  as  a  debt  against  the  per- 

**  sonal  estate,  so  James  Drummond,  who  paid  the  heritable 

"  bondy  was  entitled  to  take  credit  for  the  contents  thereof 

"  in  accounting  for  the  personal  estate,  but  did  not  deter- 

"mine  the  question  of  relief  competent  to  the  executors 

"  against  the  heir.     Therefore,  alters  the  former  interlocu- 

**  tor,  repels  the  plea  of  res  judicata  ;  .finds,  that  James 

'*  Drummond,  the  heir,  is  liable  to  the  pursuers  in  payment 

"of  the  contents  of  that  heritable  bond,  and  decerns." 

On  reclaiming  petition,  the  Court  adhered.  **  In  respect.  May  17, 1798. 
**  the  pursuers  did  insist  only  upon  a  decree  for  six-seventh 
"  parts  of  the  sum  in  the  heritable  bond."  A  second  re- 
claiming petition  was  presented,  contending  that  the  Pre- 
rogative Court  had  already  pronounced  decree  in  this  mat- 
ter, which  fell  properly  within  its  cognizance,  and  was  ex- 
baostive  of  the  present  question,  and  that,  as  the  deceased 
wag  a  domiciled  Englishman,  the  succession  to  his  personal 
estate,  and  the  burdens  to  which  that  estate  was  liable,  be- 
hoved to  be  regulated  by  the  law  of  England,  and  conse- 
qnently,  that  the  decree  of  the  competent  Court  in  that 
country  must  be  held  to  be  res  judicata  in  favour  of  the  de- 
fenders.    But  the  Court  adhered  witli  expenses.  May  30, 1798. 

Against  these  interlocutors  the  present  appeal  was  brought 
to  the  House  of  Lords. 

Pleaded  for  the  Appellants, — The  deceased  David  Drum- 
inond,  though  a  native  of  Scotland,  was  domiciled  in  Eng- 
land at  the  time  of  his  death,  and  having  died  intestate,  the 
succession  to  his  personal  estate   must  be  regulated  by  the 
law  of  England  ;  and  those  who  are  called  to  the  succession, 
by  that  law  must  take  it  with  every  debt  and  with  every 
burden  to  which  that  law  has  rendered  it  liable.     By  the 
law  of  England,  the  mortgaged  debt  due  to  Captain  Birrell 
having  been  contracted  by  tlie  late  David  Drummond  liim- 
«eir,  is  chargeable  on  his  pergjoiial  estate,  (which  is  more 
than  sufficient  for  answering  the  same),  in  exoneration  of 
the  real  estate.     This  heritable  debt  due  to  Captain  Birrell 
having  been  completely  extinguished  by  the  discharge  and 
renunciation  of  the  creditor,  the  heritable  security  was  at 
an  end,  and  the  real  lien  over  the  lauds  was  dissolved,  and 
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1799.        tho  executors  had  nothing  more  than  a  personal  claim  of 
relief  against  the  heir.     This  claim  of  relief  was  cognizable 


^'^^^c  °''^'  in  the  Prerogative  Court  of  Canterbury,  which,  as  it  is  un- 
V.  doubtedly  competent  to  take  cognizance  of  the  accounts  of 

i>BUMMOND,  i\^Q  administrator  acting  under  its  own  authority,  and  to 
compel  from  him  the  account  and  final  distribution  at  the 
instance  of  the  next  of  kin  according  to  their  rights,  so  it  had 
also  an  undoubted  jurisdiction  to  take  cognizance  of  every 
question  necessarily  incidental  to  such  accounting  and  dis- 
tribution; and,c/6/ac^o,  the  judgment  of  the  Prerogative  Court 
of  Canterbury,  admitting  the  articles  in  the  account  objected 
to  in  the  allegation  for  the  respondents,  was  decisive  as  to  that 
very  claim  of  relief  which  they  endeavour  to  make  effectual 
by  the  action  in  the  Court  of  Session.  The  point  in  dispute 
between  tho  parties  having  therefore  been  determined  by 
the  sentence  of  a  Court  of  competent  jurisdiction,  that  sen- 
tence was  to  be  considered  as  aflfording  to  the  appellants 
tho  exceptio  reijudicatce ;  and,  consequently,  it  was  not  com- 
petent for  the  respondents  to  insist  in  the  action  before  the 
Court  of  Session,  in  order  to  make  effectual  that  claim.  And 
even  although  such  action  had  been  competent  in  the  Court 
of  Session,  and  although  the  judgment  of  the  Prerogative 
Court  of  Canterbury  had  not  stood  in  the  way,  still,  as  the 
real  lien  over  the  estate  in  Scotland  was  dissolved  by  the 
discharge  and  renunciation  executed  by  the  creditor,  the 
action  in  the  Court  of  Session  could  have  been  nothing  more 
than  a  personal  claim  of  relief,  in  which  the  pursuers  ought 
to  have  insisted  as  the  nearest  of  kin  of  their  deceased  bro- 
ther, and,  as  such,  having  right  to  a  share  of  his  estate  by 
the  law  of  England;  and,  consequently,  every  personal  claim 
competent  to  them  qua  nearest  of  kin,  must  have  been  de- 
cided by  the  law  of  England,  which  was  the  domicile  of 
David  Drummond ;  and  as  by  the  laws  of  that  country  the 
personal  estate  was  the  primary  fund  for  the  payment  of 
any  debt  contracted  by  David  Drummond,  so  his  nearest  of 
kin  must  take  his  succession  according  to  that  law,  and  can- 
not, by  resorting  to  the  Courts  of  a  foreign  country,  compel 
a  distribution  different  from  that  which  the  law  of  the  do- 
micile authorizes. 

Pleaded  for  the  Respondents. — By  the  law  of  Scotland, 
when  a  sum  of  money  is  secured  by  an  heritable  bond  and 
infeftment,  the  land  is  held  to  be  the  principal  debtor,  and 
the  land  passes  to  the  heir,  burdened  with  tlie  heritable 
debt,  as  much  as  with  the  land  tax,  or  any  other  imposition 
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which  the  public  law  of  the  country  lays  upon  it.     When,        1799. 

therefore,  James  Drummond,   who  vested  himself  in  the    

right  of  these  lands,  sold  part  of  them,  and  out  of  tho  price  J>»^^^^'«>'''>> 
discharged  the  debt  duo  to  Captain  Birrel,  he  was  only  re-  r. 

lie?ing  himself  of  an  incumbrance  of  which,  had  it  been  dis-  ^R^mmond, 
charged  at  the  expense  of  the  executry,  he  himself  would 
have  been  ultimately  liable  in  the  relief.     But,  as  the  debt 
was  not  paid  out  of  the  personal  funds,  nor  is  there  any 
deficiency  in  the  real  estate,  but,  on  the  contrary,  a  very 
considerable  reversion,  there  are  no  grounds  for  throwing 
this  burden  upon  the  executry  in  ease  of  the  heritable  pro- 
perty.    This  being  a  question  in  regard  to  an  heritable  sub- 
ject situated  in  Scotland,   the  law  of  that  country  roust  be 
the  rule  according  to  which  it  is  to  be  judged  of.    Though,  by 
Darid  Drummond  having  died  domiciled  in  En2:land,  the  per- 
sonal succession  must  be  governed  by  the  law  of  that  country, 
yet  that  cannot  affect  or  interfere  with  the  succession  to  his 
real  estate  situated  in  a  different  country,  and  governed  by  a 
different  law; — land,  which  cannot,  like  moveable  property,  be 
remoYed  fromonecountry  toanotheratthepleasureof  the  pro- 
prietor, must  necessarily  be  subject  to  the  rules  of  the  juris- 
diction within  which  it  is  situated ;  and  as  it  can  only  be  ac- 
quired and  transferred  according  to  the  forms,  and  under  the 
qoalifications  which  the  law  of  the  jurisdiction  points  out,  so 
it  mast  be  subject  to  all  those  burdens  and  limitations  which 
the  law  imposes.     Accordingly,  James  Drummond,  when  he 
took  up  these  estates  of  Pettentian  and  Duchally,  by  a  ser- 
vice as  heir  of  provision,  took  them  with  the  burden  of  Cap- 
tain fiirrePs  infeftment ;  and  as  he  became  possessed  of  the 
fund  out  of  which  Captain  Birrel  was  entitled  to  operate  ' 
payment  of  his  debt,  so  he  was  primarily  and  ultimately 
liable  for  the  discharge  of  it,  without  recourse  against  any 
person  whatever.     By  serving  himself  heir  in  a  subject  situat- 
ed in  a  country  in  which  the  law  imposes  the  payment  of 
heritable  debts  upon  the  heir,  James  Drummond  became  as 
effectually  bound  to  discharge  the  sum  in  question,  without 
relief  against  the  executry,  as  if  he  had  entered  into  a  con- 
tract for  that  purpose,  both  with  the  creditor  and  the  other 
next  of  kin  ;  and  under  tliat  condition  only  he  takes  up  the 
succegsion.     And  there  is  here  no  res  judicata  that  can  ren- 
tier it  incompetent  for  the  Court  of  Session  to  judge  in  a 
question  which  naturally  and  properly  falls  under  their  juris- 
<iiction  alone.     The  decision  of  the  prerogative  Court  of 
Canterbury  respected  only  the  accounts  of  the  administrator, 


72     CASES  ON  APPEAL  FROM  SCOTLAND. 

1799.  in  his  management  of  the  personal  fuiulH ;  and  in  allow- 
■  ing  him  to  state  the  contents  of  this  heritable  debt  as 
MARSHALL  ^^^^  ^f  ^j^jg  account,  it  went  no  further  than  to  determine, 
MARdUALL.  that  as  a  debt  chargeable  against  the  personal  estate,  ho 
Was  entitled  to  take  credit  for  it  in  accounting  for  that 
estate.  The  action  brought  against  the  administrator  in 
the  Prerogative  Court,  related  solely  to  the  personal 
funds ;  and  according  to  the  terms  of  the  record,  the  accounts 
exhibited  were  of  his  management  as  administrator  only, 
and  from  the  limited  nature  of  its  own  jurisdiction,  and  the 
proper  forum  for  determining  the  question  of  ultimate  relief, 
being  the  law  of  the  place  where  the  landed  property  lay,  not 
the  law  of  the  place  where  the  deceased  died  domiciled,  the 
Court  could  not  have  intended  to  preclude  the  after  discus- 
sion of  the  matter,  neither  could  its  judgment  have  that  ef- 
fect. 

After  hearing  counsel,  it  was 

Ordered  and  adjudged  that  the  interlocutors  complained 
of  be,  and  the  same  are  hereby  affirmed. 

For  Appellants,   W.  Adam,  John  BelL 
For  Respondents,   W.  Grant,  F,  Lavrrence. 


(M.  16787.) 

Mrs  Rose  Andeuson,  Wife  of  Thomas  Hay  )     .      7/     /  . 
Marshall,  Merchant  in  Perth,        -  ^     Ft^  * 

Thomas  Hay  Marshall,        .        -         .  Respondent. 

House  of  Lords,  8th  April  1799. 

Divorce — Proof — Admissibility  op  the  Socii  Criminjs  as  Wit- 
nesses.— In  an  action  of  divorce  for  adultery,  brought  by  the  hus- 
band against  his  wife,  she  was  charged  in  the  libel  with  having 
committed  adultery  with  two  persons  therein  named.  In  the  proof 
led,  meetings  with  these  parties  at  night,  in  suspicious  circumstan- 
ces, were  proved,  but  no  direct  proof  of  adultery.  The  defender, 
on  her  part,  sought  to  adduce  the  alleged  paramours  as  witnesses 
in  her  favour.  The  Commissaries  having  considered  the  nature 
of  the  proof  led,  held  them  inadmissible ;  and  this,  in  an  advoca- 
tion, was  adhered  to  by  the  Court  of  Session.  On  appeal,  reversed ; 
and  held,  that  the  socii  criminis  were  equally  competent  as  wit- 
nesses for  the  defender,  as  when  adduced  as  witnesses  for  the  pur- 
suer, in  an  action  of  divorce  for  adultery. 

The  respondent  raised  an  action  of  divorce  against  his 
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wife,  the  appellant,  for  acts  of  adultery  said  to  haye  been        1799. 

committed  with  the  Earl  of  Elgin,  and  Dr.  Harrison.     A ■ 

proof  was  allowed ;   but  no  direct  or  positive  act  of  adultery    *'^«»"a*-'' 
was  proved,  although  meetings  at  night,  in  suspicious  cir-    Marshall. 
cnmstances,  were  proved.     The  parties  were  seen  at  night 
leaning  against  a  gate,  with  their  bodies  close  together,  and 
when  they  separated  in  alarm,  her  dress  was  a  little  dis- 
turbed.    They  wore  also  seen  together  in  a  stair  case;  and 
letters  addressed  by  her  to  the  particp,  vowing  love,  and 
appointing  meetings,   were  also    proved.      The   appellant, 
after  the  conclusion  of  the  respondent's  proof,  offered  to 
adduce  the  Earl  of  Elgin  and  Dr.  Harrison  as  witnesses  in 
her  favour.     To  thin  it  was  objected  before  the  CoininiHsa- 
ries,  that  these  witnesses,  hv'ing  socii  criminis,  were  material- 
ly iiitere6ted  in  the  cause,  and  consequently  iiiadniisMble. 

The  Commissaries  held,  ••  In  respect  of  the  proof  aduuc-  Mar.  23,1797- 
*'  ed,  HU8tain  the  objection,  and  find  the  Earl  of  Elgin  and 
'*  Dr.  Harrison  inadmissible  as  witnesses  for  the  defendant 
**  in  this  cause."  The  Commissaries  having  refused  a  peti- 
tion against  this  interlocutor,  the  case  was  brought  before 
the  Court  of  Session  by  advocation,  which  being  reported  to 
the  whole  Lords,  the  Lord  Ordinary  thereafter  pronounced 
this  interlocutor :  *'  Having  advised  with  the  Lords,  refuses  Peb.  6,  1798. 
**  the  bill,  and  remits  to  the  Commissaries,  with  this  in- 
"Btraction,  that  they  sustain  the  objection  to  the  admissibi- 
"  lit?  of  the  Earl  of  Elgin  and  Dr.  Harrison. 

Against    these    interlocutors    the    present    appeal   was 
brought  to  the  House  of  Lords. 

Pleaded/or  the  Appellant,  —The  objection  stated  by  the 
respondent  to  the  admissibility  of  these  witne^^ses  on  behalf 
of  the  appellant  is,  that  they  are  socii  criminis.  But  this 
aasumes  what  has  not  been  proved, — namely,  that  they  are 
actually  guilty  as  such.  In  other  words,  that  thoy  have 
been  guilty  of  adultery  with  her.  Nothing  of  this  has  been 
directly  proved ;  and  the  whole  objection  therefore  rests 
upon  the  bare  averment  of  the  pursuer  in  his  libel,  that  the 
appellant  (defender)  has  been  guilty  of  adultery  with  these 
parties.  If  this  were  sufficient  to  debar  her  from  their  tes- 
nmony  as  socii  criminis,  a  pursuer  might  deprive  a  defender 
of  the  evidence  of  every  man  who  could  bear  testimony  to 
any  circumstance  in  her  favour,  by  placing  him  in  the  list 
of  her  alleged  paramours.  But  even  if  the  bare  averment 
of  the  respondent  (pursuer)  could  have  the  effect  of  placing 
these  witnesses  in  the  eve  ot  law  in  tht»  lisjlit  of  socii  crimi-' 
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1700.       nis,  yet  the  objection  would  not  stand  good  ;  because  there 

is  nothing  in  the  law  and  practice  of  Scotland  to  show  that 

MARSHALL  ^j^^  allcgcd  8ociu8  crimims  is  an  incompetent  witness.  The 
KABsuALL.  chafgo  of  guilt  against  a  witnet^s  lays  him  under  no  restraint, 
because  he  cannot  be  compelled  to  swear.  And  though, 
with  this  power  of  declining,  he  should  choose  (being  really 
guilty)  to  come  forward  and  criminate  himself,  his  evidence 
could  not  affect  him  in  any  action  of  damages  that  might  be 
brought  against  him  at  the  husband's  instance.  He  is  there- 
fore under  less  temptation  to  swear  falsely  than  a  witness  who 
is  liable  to  be  compelled  to  swear.  It  is  a  settled  point, 
not  now,  after  the  decisions,  to  bo  doubted,  that  the  alleged 
socius  criminis  is  a  competent  witness  when  adduced  by  the 
pursuer,  and  there  ought  therefore  to  be  no  difference  whe- 
ther he  is  adduced  by  the  pursuer  or  the  defender.  But 
even  supposing,  in  the  general  case,  that  the  socivs  criminis 
was  an  incompetent  witness  for  the  defender  in  an  action  of 
divorce,  on  the  head  of  adultery,  the  principle  w^ould  not 
apply  to  a  case  like  the  present.  Here  the  fortune,  fame, 
and  liappiness  of  the  defender,  are  involved  in  this  criminal 
charge.  Law  and  justice  require  that  she  should  be  entitled 
to  prove  every  fact  tending  to  clear  and  exculpate  her  from 
her  guilt ;  and  when  this  can  only  be  effected  by  the  testi- 
mony of  a  witness,  or  witnesses,  to  whom  legal  objection 
otherwise  applies,  law  allows  them  to  be  examined,  leaving 
it  to  the  judge  to  attach  such  credibility  as  may  be  due  to 
the  evidence. 

Pleaded Jor  the  Respondent. — There  is  no  necessity  to  re- 
sort to  the  evidence  of  the  Mc^eA  particeps  criminis^  in  order 
to  exculpate  theappcllant  from  the  charge,  even  if  competent, 
as,  before  she  can  enter  on  her  exculpatory  evidence,  the  pur- 
suer's proof  must  first  be  completed.  And  the  object  of  now 
examining  these  witnesses  can  only  be  to  get  them  to  swear 
in  her  favour,  and  thus  contradict  the  pursuer's  proof  so  far 
as  led — a  proof  which,  without  that  contradiction,  is  of  the 
strongest  possible  nature,  and  goes  to  criminate  the  parties 
she  wishes  to  adduce.  The  respondent  maintains  that  the 
witnesses  adduced  in  these  circumstances  are  incompetent; 
and  if  adduced,  that  no  possible  credit  could  be  given  to 
their  evidence.  If  they  were  to  confess  her  guilt,  they 
would  publish  their  own  infamy,  and  involve  them  in  da- 
mages. Every  bias  of  interest — every  regard  for  their  own 
reputation,  necessarily  inclines  them  to  clear  themselves  of  the 
charge  imputed  to  them,  and,  in  doing  so,  to  clear  the  cha- 
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racter  of  the  appellant.  If  they  confessed,  their  evidence 
wonld  be  sufficient  to  convict  them  of  damages.  They 
might,  it  is  true,  refuse  to  swear ;  but,  it  is  presumed,  that 
as  they  are  called,  so  they  intend  to  depone  ;  and  where 
there  is  so  strong  a  bias  existing  to  perjure  themselves,  to 
save  their  own  character  as  well  as  patrimonial  interests, 
the  witnesses  ought  to  be  rejected  for  the  appellant,  on  the 
ground  that  they  are  socii  criminis. 
After  hearing  counsel, 

The  Lord  Cuancellok  (Louohborough)  said, 
**  My  Lords, 

"  The  question  at  issue  by  the  present  appeal  is  a  very  short  one; 
and  its  merits  lie  in  a  narrow  compass. 

"  The  respondent  brought  an  action  of  divorce  against  the  appel- 
lant, his  wife,  for  adultery,  before  the  Commissaries,  the  proper  ec- 
clesiastical Court  in  Scotland  ;  and  he  charged  her  as  having  been 
guilty  with  certain  persons,  whom  be  specially  mentioned.  The 
practice  in  this  Court  in  former  times,  and  till  it  was  corrected  by 
jour  Lordships,  was  of  a  singular  nature.  The  mode  was,  in  similar 
cases,  that  the  husband  charged  his  wife  in  general  terms  ^*  with  adul- 
"  tery  committed  with  divers  persons,  at  divers  times,  and  in  divers 
'*  places."  In  a  case  which  came  before  the  House  by  appeal,  in 
which  I  was  concerned  as  one  of  the  counsel,  a  defender  claimed 
as  her  right,  that  the  crime  should  be  stated  more  particularly,  be- 
fore she  entered  upon  her  defence,  which  was  accordingly  ordered 
hjyour  Lordships.*  The  pursuer  in  the  present  action,  agreeably 
to  modern  practice,  charged  the  acts  of  adultery  as  committed  with 
the  Earl  of  Elgin,  and  a  Mr.  Harrison. 

"  In  the  course  of  the  action  the  parties  proceeded  to  a  proof;  and 
the  depositions  of  the  witnesses,  on  the  part  of  the  pursuer,  were 
taken  and  published  before  the  defender  was  enabled  to  bring  her 
exculpatory  evidence.  In  that  stage  of  the  process,  the  appellant, 
in  her  defence,  offered  to  call  the  two  persons  with  whom  she  was 
accused,  to  disprove  the  evidence  given  for  the  husband.  If  they 
had  been  examined,  questions  might  have  been  put  to  them  which 
they  might  have  declined  to  answer  ;  but  to  others  they  would  not 
We  had  a  right  to  demur.  The  Commissaries,  however,  held  them 
to  be  incompetent  witnesses  ;  and  the  cause  having  come  before  the 
Court  of  Session  by  review,  they  sustained  the  objections  to  the  ad- 
Diisaibility  of  these  witnesses. 

'^  It  is  true  that  the  proof  which  was  taken  and  published,  enter- 
ed much  into  the  consideration  of  the  Court  of  Session,  in  judging 
of  the  poiut  of  admissibility.     Some  of  the  judges  go  the  length  to 


1799. 

MARSHALL 
MAnSHALL. 


lfceca.se  here  refeiTid    to   tl:e   CotiijiiKr  lias  not  betMi  able  to  find. 
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11d\).        hold  the  opinion,  that  the  pursuer  had  made  out  his  case.     But  such 

a  conclusion  seems  to  be  too  large,  and  by  no  means  warranted  by 

MARSHALL     ^jjg  prcmiscs,  and,  in  my  opinion,  would  be  of  dangerous  consequence, 
aiARsuALL.     ^6<^Ause  it  would  go  to   establish   this,  that  the  circumstances  of 
suspicion  sworn  to  were  not  to  be  redargued,  or  answered  by  the 
persons  most  capable  of  clearing  them  up. 

^'  The  case,  on  the  part  of  the  respondent,  was  well  argued  as  to 
the  strictness  of  the  ancient  law  of  Scotland  in  matters  of  evidence. 
I  confess  that  I  feel  some  degree  of  difficulty  and  hesitation  in  giv- 
ing an  opinion  upon  this  question.  In  any  proceedings  that  could 
be  held  in  the  courts  of  this  country,  there  is  no  doubt  but  that  Lord 
Elgin  and  Mr.  Harrison  would  be  admissible  as  witnesses.  I  have 
therefore  to  fear  my  being  liable  to  a  bias,  in  adopting  those  rules  of 
law  which  haye  the  greatest  hold  of  my  affections,  and  of  my  under- 
standing. 

''  But  I  am  the  less  alarmed  on  the  present  occasion,  as  the  his- 
tory of  the  laws  of  every  country  shows  us  that  the  rules  of  evidence 
have  gradually  relaxed  in  strictness.  Auciently,  in  this  country,  they 
were  much  more  narrow  than  they  are  at  present,  and,  in  my  time, 
I  have  seen  many  relaxations  ;  and  objections  formerly  sustained  to 
the  admissibility  of  witnesses  would  now  be  disallowed.  In  England 
a  more  liberal  practice  in  the  admissibility  of  witnesses  obtains  than 
in  any  other  part  of  the  world,  because  here  witnesses  are  examined 
in  public. 

*'  In  Scotland,  they  have  also  got  rid  of  many  objections  to  the  ad- 
missibility of  witnesses  which  are  to  be  found  in  their  text  writers  ; 
but  some  of  them  still  exist — It  is  totally  unnecessary  for  me  to 
enter  into  a  detail  of  those  objections ;  I  shall  confine  myself  to  the 
point  at  issue  in  the  present  case,  and  inquire  whether  the  law  of 
that  country  be  not  consistent  with  itself  in  collateral  points. 

"  In  a  case,  determined  some  years  ago  by  the  Court  of  Session, 
Feb.  18, 1771 .  and  which  came  before  your  Lordships  by  appeal,  the  case  of  Nichol- 
Vide  ante  App.  son  Stewart  against  his  wife,  it  was  decided,  that  the  husband  might 
to  vo  .  111.         adduce  the  alleged  adulterer  as  a  witness  against  the  wife.     And 
surely,  on  every  ground  of  analogy,  of  reason,  and  of  substantial  jus- 
tice, this  rule  must  hold  e  converso;  and  the  party  accused  be  allow- 
ed to  repel  the  alleged  criminality  by  similar  evidence. 

**  I  think  the  practice  of  the  Court  of  Session,  in  the  present  case, 
exceedingly  inaccurate,  where  it  is  held,  that  the  proof  already  ad- 
duced was  of  such  a  nature  as  not  to  admit  them  to  listen  to  other 
evidence  to  redargue  it.  Finding  that  the  Court  had  entered  at 
large  into  a  consideration  of  this  proof,  I  have  read  it  with  attention, 
and  I  must  take  the  opportunity  here  of  observing,  that  I  think  it 
would  be  extremely  becoming  in  the  Court  of  Session  to  correct  the 
present  mode  of  taking  proof.  Such  a  heap  of  trumpery  and  trash, 
as  appears  in  the  present  case,  I  have  never  met  with  on  any  occa- 
sion. 

"  Nor  does  it,  taken  either  collectively  or  otherwise,  in  my  opin-- 
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ion,  lead  to  anj  conclusion  that  should  raise  a  doubt  as  to  the  pro-        1799. 

prietj  of  examining  the  persons  proposed  by  the  appellant  in  her —^ 

exculpation.     If  such  a  proof  were  offered  at  your  Lordships'  bar  on       ukuiot 
a  diTorce  bill,  an  act  certainly  could  not  be  obtained  in  consequence  jj .  koili  &o 
of  it.     Nor  do  I  think  that  a  case  so  slightly  supported  was  ever 
sent  to  the  consideration  of  a  jury  in  an  action  of  damages. 

'*'  I  have  little  difficulty,  therefore,  though  against  the  judgment 
given  by  the  Court  of  Session,  which  I  conceive  to  be  contrary  to 
the  general  principles  of  law  and  of  reason,  to  move  that  your  Lord- 
ships should  reverse  the  judgment  appealed  from,  and  declare  that 
the  Earl  of  Elgin  and  Mr.  Harrison  are  admissible  witnesses  on  the 
part  of  the  appellant." 
Accordingly,  it  was 

Ordered  and  adjudged  that  the  several  interlocutors  of 
the  Commissaries  of  Edinburgh,  and  of  the  Lords  of 
Session,  complained  of  in  the  amended  appeal,  be,  and 
the  same  are  hereby  reversed ; — and  it  is  further  or- 
dered. That  the  cause  be  remitted  back  to  the  said 
Commissaries,  with  instructions  to  repel  the  objection 
to  the  admissibility  of  the  Earl  of  Elgin  and  Dr.  Har- 
rison, as  witnesses  on  the  part  of  the  defender  in  the 
said  cause. 
For  Appellant,  T,  JErskine,  W.  Grants  Henry  Erskine. 
For  Respondent,  Sir  John  Scotty  Wm.  Adam. 


Georgb  Heriot,  calling  himself  the  lawful^ 
Son  of  George  Heriot,  deceased,  who  | 
was  the  second  Son  of  Robert  Hkriot  f  appellant; 
of  Ramomie,  Esq., 

Hon.  Margaret  Maitland  Makoill,  Wi-^ 
dow,  and  James  Maitland  Makgill  her 
Becond  Son,  otherwise  Jambs  Heriot  of( 
Ramomiey  Esq., 


Respondents. 


House  of  Lords,  29th  April  1799. 

Auction  op  Service  on  the  Head  op  Illegitimacy — Mau- 
Wage — Constitution. — A  party  alleging  himself  to  be  the  law- 
Mson  of  George  Heriot,  second  son  of  Robert  Heriot  of  Ramor- 
^i  lerved  himself  heir  to  his  deceased  father  before  the  bailies  of 
^Wngate.  In  the  reduction  of  this  service  on  the  head  of  ille- 
ptimacy :  Held,  that  the  appellant  had  failed  to  adduce  sufficient 
pioof  that  his  mother  was  lawfully  married  to  his  reputed  &ther, 
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1799.  either  by  celebration  by  a  clergyman,  or  by  cohabitation  as  man 
and  wife,  or  by  general  repute. 


HERIOT 


The  present  question  of  legitimacy  and  constitution  of 
MAKGiLL,  &c.  marriage,  arose  incidentally  in  the  course  of  the  appellant 
taking  out  brieves  to  serve  himself  the  lawful  son  and  heir 
of  George  Heriot,  second  son  of  the  deceased  Eobert  Heriot 
of  Ramornie,  and  as  such,  entitled  to  succeed  to  the  estates 
of  Ramornie. 

Robert  Heriot,  Esq.  of  Ramornie,  died  in  1751,  leaving 
four  sons,  William,  George,  Robert,  and  James,  and  four 
daughters,  Jane,  Elizabeth,  Janet,  and  Margaret. 

William  entered  the  military  service  of  Holland,  and,  after 
attaining  the  rank  of  Captain,  died  in  1782,  without  issue. 

George,  the  alleged  father  of  the  appellant,  was  an  ensign 
in  the  army,  and  died  in  Ireland,  but  at  what  time  the  ap- 
pellant could  not  specify.  Robert  was  a  doctor  in  the  East 
India  Company's  Service,  and,  after  succeeding  to  the 
estates  of  Ramornie,  upon  the  death  of  his  brother  William, 
died  in  1789,  without  ever  being  married. 

James  died  young ;  and  Jane  succeeded  to  the  estates  of 
Ramornie  after  the  death  of  her  brother  Robert,  and  died 
in  1791.  None  of  the  daughters  were  ever  married  except 
Janet,  and  she  left  no  issue.  The  respondents  succeeded  to 
Ramornie  after  the  death  of  Jane,  Mrs.  Maitland  Makgill,  as 
one  of  the  heirs  portioners  of  Dr.  Robert  Heriot,  as  well 
as  heir  of  tailzie  and  provision  under  the  entail  1665 ; 
while  James  Heriot  was  heir  of  entail  of  the  deceased  Wil- 
liam Heriot,  under  the  deed  1771. 

This  latter  deed  conveyed  the  estate,  1.  To  his  brother 
Robert ;  and,  failing  him,  2.  To  his  sisters  seriatim,  whom 
failing,  to  the  respondent  James  Maitland  Makgill,  other- 
wise Heriot. 

After  a  proof  was  led  in  the  service  for  both  parties,  and 
the  terms  circumduced,  the  inquest  signified  a  desire  to 
have  further  proof.  A  second  proof  was  taken,  and  the  term 
again  circumduced  on  9th  March  1792,  whereupon  the  jury 
found  a  verdict  in  favour  of  the  claimant  by  the  casting 
July  8, 1792.  voice  of  the  chancellor  or  foreman. 

The  respondents  then  brought  the  present  action  of  re- 
duction to  set  aside  the  service.     A  proof  was  ordered,  and 
the  Court,  after  fully  hearing  counsel  thereon,  pronounced  an 
Jaly  5,  1793.  interlocutor,  sustaining  the  reasons  of  reduction,  and  reducing 
the  verdict. 

The  appellant  having  reclaimed,  and,  besides  insisting  on 
the  evidence  formerly  adduced,  made  sundry  new  alleiga- 
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tions  in  fact  which  he  offered  to  prove.     The  Court,  though       1799. 
It  was  objected  to,  allowed  the  proof,  upon  which  many  ad 


ditional  witnesses  were  examined,  and,  in  particular,  Wil-      HKRior 
liam  Turner,  a  relative  of  the  appellant's  mother,  Margaret  makgill,  &c. 
Turner,  they  altered  their  former  interlocutor,  and  repelled 
the  reasons  of  reduction,  and  assoilzied  the  defender. 

The  respondents,  on  their  part,  reclaimed;  and  having 
obtained  time  from  the  Court,  they,  at  this  period,  disco- 
vered that  John  Lumsdaine  of  Blancern,  Esq.,  was  in  the 
knowledge  of  some  particulars  extremely  material  to  the 
question  at  issue,  of  which  they  had  not  before  received  in- 
formation, and  they  therefore  presented  an  additional  peti- 
tion to  the  Court,  praying  that  Mr.  Lumsdaine  might  bo 
examined,  which  the  Court  granted ;  and,  upon  a  petition 
from  the  appellant,  the  Court  also  allowed  Mrs.  Swan  to  be 
examined. 

The  point  to  which  the  whole  evidence  was  made  to  direct 
itself  was,  whether  Ensign  George  Heriot,  the  appellant's 
reputed  father,  and  Margaret  Turner  his  mother,  were  mar- 
ked in  the  year  1747,  or  about  that  period,  in  Edinburgh  ? 
It  appeared  that  he  had  formed  a  connection  with  Mar- 
garet Turner  in  1748,  the  result  of  which  was,  the  birth  of 
the  appellant.  The  appellant,  in  the  outset  of  his  case,  re- 
presented his  mother  as  a  woman  of  family,  of  great  beauty, 
of  elegant  accomplishments,  and  a  pattern  of  virtue.  It 
afterwards  came  out,  however,  that  she  was  the  daughter 
of  William  Turner,  a  publican  at  Irvine.  He  also  alleged, 
that  the  marriage  of  his  mother  to  Ensign  Heriot  was  cele- 
brated by  a  clergyman  in  Edinburgh,  but  adduced  no  certifi- 
cate, and  no  parole  evidence  of  persons  who  witnessed  the 
ceremony.  He  also  alleged  marriage  by  cohabitation.  In 
the  additional  evidence  adduced,  Mr.  Lumsdaine  deponed, 
"  That  about  the  year  1746,  he  knew  a  woman  whose  maiden 
**  name  was  said  to  be  Peggy  Turner,  but  she  was  com- 
"  monly  known  by  the  name  of  Peggy  Bar  ;  and  the  depon- 
"  ent  understood  that  she  came  originally  from  Glasgow,  or 
"  its  neighbourhood,  and  that  she  had  been  married  there 
"  to  a  man  of  the  name  of  Bar,  but  whether  he  was  dead 
"  at  the  time  the  deponent  knew  her,  or  if  she  had  left  him, 
**  the  deponent  does  not  recollect  having  heard ;  and  when 
"  the  deponent  first  knew  her,  she  was  reported  to  be  in 
"  keeping  by  Peter  Brown,  writer  in  Edinburgh ;  and  the 
**  deponent  saw  the  said  Peggy  Turner  for  the  most  part  at 
•*  the  house  of  Mrs.  Menzies,  who  lived  in  a  close  leading 
"  from  the  Cowgate  to  the  Society ;  and  the  deponent  has 
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1793.  "  Been  the  said  Peter  Brown  along  with  Peggy  Turner  at 
"  Mrs.  Menzies*.  That  the  deponent  knew  Ensign  Heriot, 
"  whose  name  the  deponent  believes  was  George,  and  he 
vAcoiLL,  &c.  "  became  acquainted  with  him  about  eight  or  nine  months 
"  after  he  first  knew  Peggy  Turner ;  and  has  seen  said 
"  Ensign  Heriot  at  Mrs.  Menzies'  in  company  with  the  said 
**  Peggy  Turner  and  other  women  ;  and  Mrs.  Menzies'  house 
"  was  not  a  house  of  bad  fame,  but  she  herself  was  in  keep- 
"  ing  at  the 'time  by  a  Mr.  David  Wright.  And  being  in- 
•*  terrogated,  If  he  considered  Peggy  Turner  to  be  a  virtu- 
**  ous  woman  ?  Depones,  That  he  considers  this  as  already 
"  answered  by  that  part  of  the  deposition,  which  states  that 
"  sho  was  kept  by  Peter  Brown.  And  being  interrogated, 
•*  If,  when  the  deponent  saw  the  said  Peggy  Turner  in 
•'  Mrs.  Menzies',  along  with  Mr.  Brown  or  Ensign  Heriot, 
"  she  behaved  as  a  married  woman  would  do  in  the  pre- 
**  sence  of  her  husband  ?  depones,  That  he  never,  on  any 
*^  occasion,  saw  her  behave  indecently  or  improperly  ;  that, 
"  upon  none  of  these  occasions,  when  he  saw  the  said  Peggy 
*'  Turner  or  Bar,  did  he  ever  hear  her  called  or  addressed 
"  by  the  name  of  Mrs.  Heriot,  either  by  Ensign  Heriot  or 
"  by  any  other  person." 

Ensign  Heriot,  in  December  1748,  left  Edinburgh  to 
join  his  regiment  in  Ireland ;  and  some  months  afterwards 
Margaret  Turner  was  delivered  of  the  appellant ;  and  about 
a  year  after  he  left  she  followed  him  to  Ireland  (Cork,)  Mr. 
Lumsdaine  further  depones,  ''  That  about  the  time  Ensign 
*^  Heriot  left  Edinburgh  to  go  to  Ireland,  or  rather  a  little 
*^  after  he  was  gone,  the  said  Mrs.  Menzies  told  the  depon- 
**  ent  that  the  said  Peggy  Turner  or  Bar  had  been  married 
'*  to  Ensign  Heriot ;  that  Mrs.  Menzies  was  the  only  person 
'<  who  mentioned  this  to  the  deponent ;  and  she  mentioned, 
*^  at  same  time,  that  Mrs.  Elliot,  sister  to  Jenny  Christie, 
'*  who  was  afterwards  well  known  about  Edinburgh,  had 
*'  been  present  at  the  marriage  ceremony ;  and  both  Mrs. 
"  Elliot  and  Jenny  Christie  were  in  use  to  visit  at  Mrs. 
«'  Menzies' :  That  Peggy  Turner  or  Bar  remained  in  Edin- 
**  burgh  about  a  twelvemonth,  or  rather  more,  after  Ensign 
**  Heriot  wont  to  Ireland,  and  the  deponent  saw  her  during 
*^  that  time  occasionally  at  Mrs.  Menzies' :  That  the  day  be- 
*<  fore  she  set  off  for  Ireland,  she  sent  a  message  to  the  depon* 
^'  ent  desiring  to  see  him  :  That  he  accordingly  went  to  her 
**  lodgings  or  room :  That  she  told  the  deponent  she  was 
«<  going  to  Ireland  to  Ensign  Heriot,  and  she  gave  the  de» 
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**  ponent  to  anderstand  she  was  in  want  of  money,  and  tlie       1799. 

*'  deponeni  gave  her  20s.  or  a  guinea,  to  assist  in  defraying    

}^  her  expenses ;  and  the  deponent  understood  she  was  to     bbriot 

"  travel  with  the  Glasgow  carrier  to  Glasgow ;  and  the  said  makoill,  ke. 

*'  P^ggJ  Turner  or  Bar,  neither  at  that  time  or  any  other, 

**  ever  said  to  the  deponent  that  she  was  married  to  Ensign 

"  Heriot ;  and  the  deponent  did  not  ask  whether  she  was 

married  or  not.    And   being  interrogated,    If  ho   ever 

"bad  any  carnal  connection  with  the  said  Peggy  Turner 

^'or  Bar?     The  deponent  declines   to   give   any  answer 

*'  to  this  question,  being  of  opinion  that  he  is  not  bound 

**to  do  so:   Depones,  that  he  never  heard  that  the  saici 

"  Peggy  Turner  or  Bar,  was  possessed  of  any  money  or  pro- 

'*  perty  of  any  kind :  And  being  interrogated.  What  sort  of 

^'  woman  she  was  in  point  of  looks  or  behaviour  ?  Depones, 

*'  That  she  was  well  looking,  but  her  behaviour  was  not  al- 

*^  togetherthat  of  a  well-bred  gentlewoman :  Depones,  That 

**  lome  months  after  Ensign  Heriot  left  Edinburgh  to  go  to 

*' Ireland,  he  heard  that  Margaret  Turner  or  Bar,  had  been 

"delivered  of  a  child  to  him  :  Depones,  That  Jenny  Chris- 

."  tie,.above  mentioned,  kept  a  house  of  bad  fame  at  Edin- 

"burgh,  a  good  many  years  after  the  period  when  the  de- 

"  pooent  saw  her  at  Mrs.  Menzies'  as  above  mentioned,  but 

"  she  had  not  then  begun  to  do  so  ;  and  there  was  no  other 

"person  present  when  Mrs.  Menzies  mentioned  the  mar* 

''riage  to  the  deponent  as  above  deponed  to  ;  and  the  depo- 

"  nent  never  asked  Mrs.  Elliot  about  it ;  and  he  did  not  often 

"  see  Mrs.  Elliot.     Mrs.  Elliot  was  a  woman  of  bad  fame." 

When  the  appellant's  mother,  Margaret,  came  to  Ireland 
to  join  Ensign  Heriot  at  Cork,  General  Watson,  who  was 
then  captain  of  the  regiment,  deponed,  <*  That  upon  occa- 
"  sion  of  a  woman  coming  over  to  Cork  after  Ensign  Heriot, 
"and  a  report  prevailing  that  he  was  married,  he  took 
"  occasion  to  ask  him  whether  it  was  so  or  not,  and  he  an- 
"iwered  that  he  was  not.  Believes  she  stayed  there  a 
"  Teiy  short  time.  The  deponent  never  saw  her ;  and  be- 
"lieves  the  Ensign  made  the  same  declaration  of  his 
**not  being  married,  to  the  other  officers  of  tho  regi- 
"  meat."    The  other  officers  spoke  to  the  same  effect. 

There  were  also  letters  produced,  in  answer  to  inquiries 
made  to  Ensign  Heriot  by  his  brothers,  proving  that  he  had 
Uniformly  denied  that  there  was  any  paarriage  ;  but  confess- 
ing that  the  boy  was  his  son. 

There  was  no  proof  of  cohabitation  in  Ireland,  at  least^cf; 
a  nature  to  eonstitute  the  relation  of  husband  and  wife.  But 
iWitneaset  were  adduced  ,to  prove  that  the  Ensign  and  M^r- 
▼ou  nr.  G 
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1799.  garet  Turner  had  cohabited  as  husband  and  wife  in  Scotland. 
In  particular,  Mrs.  Swan  deponed,  ''  That  she  recollects  of 
"  three  persons,  who  lodged  in  her  father's  house  in  Edin- 
XAKoiLL,  &c.  "  burgh,  Captain  Frazer,  Captain  Sutherland,  and  a  Captaia 
"  Heriot :  That  Hcriot  had  a  wife,  and  he  and  his  wife  both 
*'  ate  and  slept  in  her  father's  house :  That  she  has  heard 
"  the  Captain  and  Mrs.  Heriot  call  the  child  George : 
"  That  the  lady  was  called  Mrs.  Heriot  by  the  family,  and 
**  the  Captain  generally  addressed  her  by  the  appellation  of 
"  my  dear ;  but  the  witness  once  heard  him  call  her  Peggy  : 
"  That  they  remained  some  time  in  the  deponent's  father's. 
/'  house,  and  were  visited  by  ladies  and  gentlemen^  who 
"  called  the  wife  Mrs.  Heriot :  That  she  heard  they  after- 
**  wards  went  to  Ireland," 

This  evidence  was  given  at  the  distance  of  fifty  years,  and 
referred  to  a  time  vvhen  the  witness  must  have  been  about 
ten  or  eleven  years  of  age  ;  and  there  was  no  proof  that  the 
parties  of  whom  sho  spoke  were  Ensign  Oeorge  Heriot  and 
Margaret  Turner.  The  only  other  proof  of  marriage  by 
cohabitation  in  Scotland  consisted  of  hearsay  evidence,  and 
a  rumour  that  they  had  been  married  by  a  clergyman.  Also, 
Mr.  Boucher,  an  attorney  in  Ireland,  gave  evidence  to  his 
being  employed  for  Mrs.  Heriot,  when  in  Ireland,  to  prose- 
cute a  certain  individual  who  had  ravished  her  there.  He 
deponed  that  the  proceedings  were  instituted  in  her  name, 
designed  as  the  ^^  wife  of  George  Heriot,  late  ensign  of  the 
**  26th  Regiment  of  Foot."  "  Depones,  That  no  person 
'*  gave  in  objections,  or  moved  arrest  of  judgment,  on  ae- 
**  count  of  her  being  designed  the  wife  of  George  Heriot" 
It  also  appeared  from  this  witness's  evidence,  that  she  had 
gone  under  the  name  of  Margaret  Taylor :  That  she  told  him 
that  her  maiden  name  was  Turner,  and  that  she  was  of  the 
Turners  of  Turner  Hall  in  Aberdeenshire,  and  was  related 
to  a  clergyman  of  the  name  of  Turner  in  the  west  of  Scotland. 
There  was  no  evidence  that  these  statements  were  correct.  . 
But  what  made  the  evidence  more  complex  was,  the  deposi* 
tion  of  this  witness,  that  he  had  known  them  both  in  Edin- 
burgh when  living  there,  serving  his  time  in  an  office,  and 
that  they  then  co-habited  together.  And  that  in  Ire- 
land he  had  been  employed  to  procure  a  certificate 
from  the  register  of  the  clergyman,  in  Edinburgh,  who 
was  said  to  have  performed  the  ceremony.  This  certi- 
ficate was  not  adduced,  nor  was  there  any  evidence  of  the 
existence  of  such  a  register.  But  the  witness  swore  to  hia 
showing  the  certificate  to  Mr.  Heriot  when  he  returned  to 
Ireland,  and  upon  his  doing  80»  that  he  (Heriot)  stated. 
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that  she  was  rery  foolish  for  procuring  it,  as  he  had  never       1799. 

denied  his  marriage  to  her.     And  a  Mr.  Seton  swore  to  Mr.    • ~ 

George  Heriot  having  introduced  the  ai)pellant*8  mother  to     "*'^|^'' 
him  an  his  wife.  makgill,  &c* 

The  Ramornie  family  scem^  at  the  solicitation  of  the  En- 
sign, to  have  taken  and  brought  up  the  boy  at  Ramornie, 
tod  from  their  kindness  in  this,  an  inference  was  drawn  in 
rapport  of  his  claimii.  But,  on  proof,  this  turned  out  to  be 
of  a  nature  such  as  marked  their  belief  of  his  illegitimacy. 
He  was  boarded  in  a  poor  man's  house  at  13s.  4d.  the  quar- 
ter, and  only  sent  to  the  village  school,  and  afterwards  he 
wu  sent  to  the  sea.  At  Ramornie,  he  was  not  admitted 
bejood  the  kitchen  or  parlour. 

There  was  still  further  evidence  to  a  great  extent  on  both 
tides,  for  and  against  the  marriage,  but,  on  a  final  balancing 
ofthewhole,  both  original  and  that  which  was  afterwards 
addaeed,  the  Court  pronounced  this  interlocutor :    *<  The  Mar.  9, 1798. 
"Lords  having  advised  the  petition  for  the  Honourable  Mrs. 
**llargaret  Maitland  Makgill,    and  James  Maitland  Mak- 
*'gill,  now  James  Heriot  pursuers  (respondents),  with  the  ad- 
'*ditional  petition  for  them,  answers  for   George  Ueriot, 
^defender,  to  both  petitions,  additional  proof  led,  and  writs 
**  exhibited  for  both  parties,  they  alter  the  interlocutor  re- 
^  claimed  against,  and,  in  terms  of  the  former  interlocutor  of 
'^  the  6th  of  July  1793,  sustain  the  reasons  of  reduction,  and 
**  reduce,  decern,  and  declare,  in  terms  of  the  conclusions 
'*of  the  libel."    On  reclaiming  petition  the  Court  adhered.  May  23, 1798. 

Agunst  these    interlocutors    the    present   appeal   was 
brooght  to  the  House  of  Lords. 

Pleaded  for  the  Appellant. — 1.  Because  it  is  established 
bj  the  evidence  in  this  cause,  that  the  appellant's  father 
and  mother  were  married  persons.  2.  Because  it  is  admit- 
ted, that  if  the  testimony  of  John  Boucher  is  to  be  believed, 
there  is  no  doubt  of  the  marriage  in  question.  But  no 
ground  has  been  stated  which  impeaches  the  character  of 
this  witness,  and  no  objection  has  been  urged  against  his 
deposition,  which  makes  him  unworthy  of  credit.  To  put 
the  matter  beyond  question,  the  appellant  has  offered  to 
establish  the  integrity  of  his  character  by  persons  of  re- 
spectability, whose  names  are  condescended  upon ;  and  if 
there  eould  be  room  for  doubt,  it  is  against  justice  to  deny 
to  the  appellant  the  means  of  establishing,  by  the  evidence 
of  retpeetable  persons,  that  this  witness  is  worthy  of  being 
Wlieved. 
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1799.  Pleaded  for[ihe  Respondents. — 1.  The  appellant  has  con* 

*i  '  tended  that  the  verdict  obtained  in  his  favour  by  a  mere 

HKRioT  easting  vote  of  the  Court,  changed  the  case,  and  threw  the 
MAKoiLL,&c,  onus  of  proving  on  the  respondents ;  but  this  cannot  be  re-i? 
gardcd  by  any  one  acquainted  with  law  and  the  course  of 
procedure  in  such  cases.  The  jurisdiction  of  the  Court  of 
Session  to  admit  additional  evidence,  as  they  may  see 
cause,  is  unquestionable,  and,  accordingly,  they  did  so  re-i 
peatcdly  in  the  present  case.  A  reduction  of  a  service  ov 
verdict  brought  instantly,  as  it  was  here,  leaves  parties  pre- 
cisely where  they  were  before  the  verdict,  and  is  analogous 
to  a  new  trial.  Of  the  actual  celebration  of  the  marriage 
between  the  appellant's  reputed  parents  there  is  no  evi^ 
dence,  unless  Boucher's  swearing  that  he  obtained  a  copy  of 
the  entry  made  in  the  register  of  the  clergyman  who  is  said 
to  have  performed  the  ceremony,  be  reckoned  such.  Bafe 
Boucher  is  plainly  a  tutored  witness,  and  unworthy  of  cre« 
dit.  The  story  he  tells  is  extremely  improbable.  There  XA 
the  greatest  reason  to  believe  that  no  such  register  ever 
existed,  and  if  it  did,  there  is  no  probability  that  the  clergy •< 
miin  would  sign  a  copy  of  the  entry,  and  give  it  to  Boacher; 
The  testimony  he  gives  is  inconsistent  with  that  of  othersi 
and  even  with  itself.  The  character  for  piety  and  virtue  be 
hei^towed  on  the  appellant's  mother  he  mtist  have  known  to 
be  false,  if  he  knew  her  at  Edinburgh,  as  he  swears  he  did^ 
His  conduct  too,  in  framing  and  carrying  into  effect  Highly'e 
.  ^eed  in  favour  of  the  appellant's  mother  as  ^feme  sole,  gives 

the  lie  to  what  he  now  swears,  of  his  all  along  believing  her 
to  be  the  wife  of  Heriot  then  alive,  and  his  aiding  and  couaT 
tenancing  a  scandalous  forgery,  meant  to  do  away  with  the 
fprce  of  that  genuine  deed,  completely  blasts  his  credibility, 
J3ut  even  if  his  evidence  were  pure,  and  not  liable  to  such 
objections,  it  would  be  dangerous  to  allow  a  marriage  to  be 
established  by  the  single  testimony  of  such  a  fact.  The 
clergyman  is  dead, — the  record  is  not  to  be  found,  and  the 
alleged  copy  not  produced,  how  is  it  possible  to  confute  such 
a  witness? 

2.  Cohabitation  as  husband  and  wife  for  a  length  of  tiine 
may  establish  marriage,  but  here  the  proof  of  cohabitatiosi 
in  Scotland  rests  entirely  on  the  testimony  of  Boucher  ;  and 
the  want  of  other  testimony  is  alone  sufficient  to  destroy  hia 
If  the  parties  had  lived  together  openly,  and  so  long,  as  naaiw 
ried  persons  at  Edinburgh,  there  would  not  have  been  such 
a  penury  of  witnessei  to  prove  that  fact ;  wbile  the  alleged 
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eobabitation  in  Ireland  rests  upon  teBtiniony  equally  objec-       1799: 
tionable  and  unworthy  of  credit.     And  it  is  positively  con-    '■ 
trsdicted  by  the  evidence  of  the  o£Scers  of  the  regiment    •tewabt 
while  in  Ireland,  and  of  £nsign  Horiot's  most  intimate  ac-     k'dofp. 
qiuintances,  Mrs.  Kelly,  M'Gregor,  and  Weston.     It  is  clear 
dierefore  that  there  was  no  such  cohabitation  as  is  necessary 
to  establish  marriage. 

So,  3.  Although  a  repute  of  marriage  between  the  pa* 
icnts.  and  of  the  legitimacy  of  the  issue,  may  also  go  to 
e«tablhh  marriage  and  legitimacy,  yet  the  evidence  in  that 
etae  must  be  of  general  repute.  Kot  only  general,  but  uni- 
forai  and  long  continued,  and  unshaken  for  a  length  of 
time.  There  is  no  such  general  and  uniform  repute  proved 
ID  this  case  ;  but  the  contrary.  And  the  evidence  against 
the  marriage  &r  outweighs  that  brought  to  establish  it. 

In  a  case  like  this,  it  is  of  great  consequence  to  attend  to 
tlie  conduct  of  the  parties,  as  from  thence  inferences  of  a  na« 
tore  the  best  possible  may  be  drawn.  In  a  few  months  aiter 
the  alleged  marriage,  Ensign  Heriot  left  this  woman  with 
cbildy  and  destitute,  though  he  was  in  affluence.    When  she 
joined  him  a  year  after,  he  denied  she  was  his  wife,  and  she 
immediately  disappeared,  without  persisting.     From  that 
time  to  the  period  of  his  death, — a  space  of  twenty-rseven 
yetn,  there  is  not  the  least  credible  proof  of  his  having  ac- 
knowledged her  as  his  wife,  or  the  appellant  as  his  lawful 
chOd.    On  the  contrary,  it  is  proved  that  he  repeatedly, 
solemnly,  and  uniformly  disowned  the  connection  ;    and, 
particularly,  he  did  so  in  a  letter  to  his  brother.  Dr.  Heriot, 
when  adjured  to  disclose  the  truth. 

After  hearing  counsel,  it  was 

Ordered  and  adjudged  that  the  interlocutors  be,  and  the 
same  are  hereby  affirmed. 

For  the  Appellant,  R.  DundaSf  Wm.  Atacleod  Bannatyne, 

Henry  Erskine^  John  Burnet^  M.  Nolan. 

For  the  Respondents,  Sir  J.  Scott^  R.  Blair,  Wm.  Granij 

Wm.  Adain^ 


AuAM  Stewart,  Writer  in  Edinburgh,  Appellant ;  j 

LiBUT.  James  M'DuFF,        ...  Respondent,  ^j 

House  of  Lords,  21st  May  1799. 

Agext  akd  Client — Neglect. — Circamstances  in  which  an  agent 
niaed  a  reduction  of  a  bond,  omitting  to  observe,  from  the  knowr 
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1790.  ledge  in|hi8  possession,  that  this  step  had  been  already  taken,  and 

"        the  decree  of  reduction  already  in  his  possession.     In  an  action 
STEWART         for  thejjexpense  of  this  second  redaction  ;  held  the  client  not  lia- 
ble. 


V, 
U'UUFF 


A  bond  for  £50  had  been  granted  by  the  respondent  to 
Colonel  William  Robertson,  and  to  set  aside  which  he  bad 
brought  an  action  of  reduction,  on  the  ground  that  it  waa 
unduly{elicited  from  him  by- the  colonel,  while  under  inter- 
dictioni  and  without  the  consent  of  his  interdictors,  or  full 
value  given. 

In  this  action  of  reduction  the  colonel  did  not  appear, 
and  decree,  reducing  and  annulling  the  bond  was  pronoun- 
ced and  extracted. 

An  action  of  furthcoming  had  been  at  the  same  time 
brought  by  a  creditor  of  Colonel  Robertson  (Colonel  Craw-  ^ 
ford)   who  had  arrested  the  £50  bond ;   and  to  this  ac-^ 
lion  a' plea  was  stated,  founded  on  the  reduction,  yet  th^^ 
Lord  Ordinary,  in  the  furthcoming,   sustained  the   bond  .^^ 
though  reduced  in  spreta  interdicHone,  and  found  the  defen  ^ 
der  liable  to  the  extent  of  £20,  in  respect  that  the  defendc&»  -^ 
hadjadmitted  that  this  sum  was  due,  independently  of  tt^  < 
bond,  and  decerned  accordingly  ;   and  Colonel  Crawforc^l, 
the  arresting  creditor,  obtained  a  decree  in  his  favour  f^^^r 
that  sum.    He  proceeded  to  do  diligence,  when  the  appel- 
lant, as  a  law  agent,  was  employed  to  settle  the  matter  fksr 
the  respondent;  which  he  did  by  paying  the  £20  and  oli- 
taining  a  discharge.of  the  same. 

Some  three  years  afterwards  the  same  matters  in  dispixte 
were  raised  by  a  son  of  Colonel  Robertson  ;  and  the  appel- 
lant, instead  of  founding  on  the  matter  as  finally  closed,    . 
pretended  ignorance  of  the  effect  and  nature  of  the  previous    j 
procedure,  entered  into  a  long  correspondence,  proposed  * 
reference  to  arbiters,  and  finally  brought  a  second  reduction 
of  the  bond,  although  he  knew  the  bond  was  finally  voided 
by  an  extracted  decree  of  reduction.     In  this  second  reduc- 
tion, the  bond  was  reduced  on  the  ground   stated  in  the 
former  action,  namely,  as  being  in  spreta  interdictione. 

In  these  circumstances,  the  present  action  was  raised  by 
the  appellant  against  the  respondent  for  his  account  of  eac^'    j 
penses  incurred  in  these  latter  proceedings.    In  defence,  i^    ^ 
was  maintained  that  the  second  action  of  reduction  waa-* 
totally  unnecessary,  and  highly  injurious  to  the  responden  ^^ 
and  that  it  could  only  have  proceeded  from  ignorance  of  ' 
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effect  of  the  former  reduction,  and  from  neglect  to  observe       1799 
that  the  bond  had  been  abready  redaced. 


The  Lord  Ordinary  pronounced  this  interlocutor : — **  In  stkwabt 
•*  respect  it  is  sufficiently  proved  that  the  pursuer  (i.  e.  ,  '* 
"  appellant)  had  at  different  times  in  his  possession  Colonel  Ma^i2,  179G. 
"  Crawford^s  decreet  of  furthcoming,  which  recites  a  decreet 
"  of  certification,  reducing  Lieut.  M'Duff's  bond  for  £50  to 
"  Colonel  Robertson  for  nonproduction,  nevertheless  the 
"  pursuer,  (the  now  appellant),  by  negligence  not  having 
"adverted  to  that  decreet  of  certification,  raised  a  new 
"  process  for  reducing  the  said  bond  against  Colonel 
*'  llobertson,  wherein  production  of  the  bond  was  made, 
"  and  decree  in  absence  obtained ;  the  expense  of  which 
"  decreet  is  the  subject  of  the  present  process ;  and  as  that 
''9eeand  process  of  reduction  brought  by  Mr.  Stewart's 
"  mistake,  was  not  necessary  to  be  brought  in  that  form,  it 
''would  be  unjust  to  lay  the  whole  expense  thereof  on 
**  Lieut.  M'Duff,  yet  as,  on  the  other  hand,  the  bond  was 
'*  produced  in  the  second  process,  and  Lieut.  M^I>uff,  by 
''the  decreet  therein,  is  now  absolutely  out  of  all  hazard  of 
'*  being  disturbed  by  that  bond,  he  ought  to  bear  some  part 
''  of  the  expense  ;  finds  him  liable  in  one  half  thereof,  and 
"  also  finds  him  bound  to  assign  to  Mr.  Stewart  the  decreet 
'*  against  Colonel  Robertson  for  expenses,  in  so  far  as  con* 
"cems  the  half  thereof,  which,  by  this  interlocutor,  had 
''  been  laid  on  Mr.  Stewart ;  finds  Lieut.  M'Duff  liable  also 
*'  for  the  other  article  of  £3.  6s.  8d.  claimed  in  this  process ; 
**  finds  himself  further  liable  in  the  expenses  of  extract  in 
"  the  process,  but  in  no  other  expenses  ;  and  decerns,  and 
^dispenses  with  any  representation."  On  reclaiming  peti-  May  18, 1797. 
tion  by  both  parties,  the  respondent's  petition  contending 
that  the  claim  was  incapable  of  division,  and  that  the  Court 
ought  to  have  either  sustained  the  claim  in  whole,  or  reject- 
od  it  in  whole  upon  the  ground  of  negligence.  Whereupon 
tbe  Court ''  sustained  the  defences,  and  assoilzied  the  defen- 
**  der,  and  found  the  pursuer  (appellant)  liable  in  expenses," 
And,  on  second  petition,  they  unanimously  adhered.  *^  '   ' 

Against  these  interlocutors  the    present    appeal    was 
brought  to  the  House  of  Lords. 

Pleaded  for  the  Appellant. — The  sum  concluded  for  was 
^aftde  laid  out  for  the  respondent  on  his  express  cmploy- 
^€ot,  and  the  steps  taken  were  resorted  to  under  the  ad- 
^oe  of  Mr.  Ferguson,  advocate,  the  respondent's  counsel. 
Having  proceeded  under  such  advice,  the  agent  is  exonered 
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1799.       from  all  blame  and  all  charge  of  neglect.    And  even  t9tippo»- 

ing  there  had  been  an  error  in  the  proceedings,  from  the 

8TBWABT  former  decree  of  certification  in  absence  rendering  a  second 
m*duVf.  process  of  redaction  unnecessary,  still  it  did  not  follow  that 
this  could  preclude  the  appellant's  claim  for  payment  of  his 
account.  The  appellant  did  not  raise  the  first  redaction. 
He  did  not  act  as  agent  therein ;  and  the  only  access  the 
appellant  had  to  know  of  its  existence,  was  from  his  being 
called  to  settle  the  claim  under  the  decree  of  furthcoming 
in  favour  of  Colonel  Crawford.  The  mere  drawing  a  dis- 
charge for  the  debt  obtained  in  that  furthcoming  three  years 
before  the  second  reduction,  was  no  ground  for  maintaining 
the  defence  against  the  claim,  because  a  decree  of  certifica- 
tion in  absence  is  not  necessarily  final ;  and  there  is  a  solid 
distinction  between  the  case  of  an  agent  culpably  neglecting 
what  he  knows  was  essential  for  the  interest  of  his  clienf, 
as,  for  example,  to  lead  an  adjudication  within  year  and  dajr 
of  other  adjudications,  or  to  expede  a  confirmation  debito 
tempore,  and  one  who»  from  over  anxiety,  does  more  than  ib 
strictly  necessary.  Besides^  Colonel  Robertson  had  written 
letters  threatening  to  insist  in  his  claim,  and  after  these  it 
was  not  reasonable  to  expect  that  he  would  allow  the  decree 
in  absence  to  stand ;  and,  therefore,  notwithstanding  th6 
decree  of  certification  in  absence,  it  was  proper  and  neces- 
sary to  raise  a  process  of  reduction.  This  action  was  suc- 
cessfully pursued^to  a  termination,  after  appearance  made 
both  for  Colonel  Robertson  and  Colonel  Crawford,  and  the 
defender  has  taken  and  reaped  all  the  advantage  of  that  de- 
cree. 

Pleaded  for  the  Respondent — The  appellant  has  given  up 
his  former  plea,  that  the  prior  decree  of  certification  was  ut- 
terly unknovm  to  him  at  the  time  of  raising  the  action  of 
reduction  complained  of.  He  now  argues,  as  he  did  latterly 
in  the  Court  below,  that  he  was  completely  in  the  knowledge 
of  that  former  decree.  The  question  then  is,^Whether  the 
appellant,  having  full  information  of  that  fact  before  hini, 
could,  consistently  with  the  faithful  discharge  of  his  duty  as 
an  agent,  bring  a  second  action  upon  the  self  same  grounds, 
to  the  efiect  of  loading  his  client  with  the  expense  of  a 
measure,  which  he  must  have  been  satisfied  could  answer 
no  purpose,  since  the  object  meant  to  be  gained  by  it  was 
already  accomplished  by  the  decree  in  the  first  action  ?  All 
agents  are  responsible  to  their  client  for  misconduct  in  con- 
ducting the  proceedings  which  they  are  employed  to  conduct. 


(M.  12375.) 
Robert  Paul,  ....  Appellant; 

John  Cadbll,  Esq.,  .  .  Respondent. 

House  of  Lords,  30th  May  1799. 

Psoop — Witness  —  Pboduction  op  Books.  —  In  an  action  of 
damages  for  libel,  brought  against  two  parties,  the  one  the  pub- 
lisher, the  other  the  editor  and  proprietor  of  the  "'  Scots 
Chronicle"  Newspaper  ;  the  defence  stated  bj  the  latter  was,  that 
he  was  not  the  proprietor,  or  any  way  concerned  in  the  paper.  A 
witness  was  summoned  as  a  hayer,  to  produce  all  the  account 
hooks,  ledgers,  &c.,  of  the  Scots  Chronicle  office,  prior  to  his  be- 
coming the  proprietor,  in  order  to  prove  that  the  defender  was 
proprietor  at  the  period  mentioned.  The  witness  refused,  in  re- 
spect that  it  would  disclose  his  own  private  affairs.  The  Court 
fonnd  him  bound  to  allow  inspection  of  the  books  to  the  Commis- 
noner,  and  to  take  excerpts.  On  appeal  to  the  House  of  Lords 
Vy  the  witness,  this  was  affirmed. 

An  action  of  damages  was  raised  against  *^  John  John- 
'*  stone,  as  the  publisher,  and  John  Morthland,  Esq., 
*'  advocate,  as  the  editor,  iproprictor,  legal  adviser,  and 
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And  it  makes  no  difference  in  this  rule,  whether  this  mis'cotr-      17^. 

dact  consiBts  in  omitting  to  do  what  the  agent  ought  to  have    * 

known  was  necessary,  or  in  actually  doing  what  he  ought       ^^^^ 
to  hare  known  was  unnecessary  and  injurious ;  and  it  being     capxu.' 
incontestible,  that  the  decree  obtained  in  the  first  process 
was  amply  sufficient  for  the  respondent's  security  against  the 
effect  of  the  bond,  until  that  decree  was  reduced  legitimo 
modo  in  a  process  of  reduction,   it  makes  no  difference 
whether  the  proceedings  so  taken  were  ultimately  snccess- 
{iol,  or  whether  the  respondent  derived  benefit  from  them 
or  not. 
After  hearing  counsel,  it  was 

Ordered  and  adjudged  that  the  appeal  be  dismissed,  and 
the  interlocutors  complained  of  be,  and  the  same  are 
hereby  affirmed,  with  £200  costs. 
For  Appellant,  Sir  John  Scott,  George  Ferguson,  Neil 

Ferguson,  Wm,   Tait 
For  Respondent,  Wnu  Adam,  Thomcts  McGregor. 


P4UL 

V. 
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1799.       "  abettor  of,  or  otherwise  held,  believed,  and  anderatood  to 
'*  be  concerned  in  conducting,  printing,  and  publishing  the 
"  periodical  paper  called  the  *  Scots  Chronicle/  "  for  pub- 
CADELL.     lishing  a  libel    on    the    respondent's    character    in    that 
paper. 

The  appellant  was  the  real  proprietor  of  the  paper,  hav- 
ing acquired  the  property  thereof  sometime  previous  to  the 
facts  complained  of  by  the  respondent 

Defences  were  lodged  by  Mr.  Morthland,  denying  that  he 
was  proprietor,  or  any  way  concerned  in  the  paper.  Parties 
having  joined  issue  on  that  point,  a  proof  was  allowed,  and 
a  remit  made  to  the  Sheriff,  commissioner,  to  take  the 
proof. 

As  it  was  proved  by  one  of  the  witnesses  that  Mr.  Morth- 
land  occasionally  wrote  entries  in  the  books  of  the  Scots 
Chronicle,  it  was  expected  that,  from  these  entries,  certain 
evidence  would  appear  to  establish  his  connection  with  the 
concern  ;  and  the  appellant,  in  whose  possession  these  books 
were,  being  cited  to  give  evidence  as  a  haver,  on  the  part 
of  the  respondent  (pursuer);  and  being  asked  to  produce  all 
the  books  of  the  concern,  he  declined  to  do  so,  in  respect  it 
would  disclose  his  own  private  affairs^  he  being  now  the 
proprietor  of  the  Scots  Chronicle,  and  of  these  books.  He 
was  also  asked  to  allow  inspection  of  his  books  prior  to  the 
period  when  he  becamo  proprietor,  on  condition  that  the 
part  which  referred  to  his  own  transactions  should  be  fold- 
ed down,  but  ho  refused :  Whereupon  the  respondent  ap- 
plied by  petition  to  the  Court  for  letters  oi  first  and  second 
diligence  against  havers  for  the  production  and  inspection 
of  the  journal,  ledger,  order,  cash,  letter,  and  all  other 
books  kept  and  used  in  the  Scots  Chronicle  office  prior  to, 
and  at  the  period  of  the  publication  of  the  article  in  llie  news- 
paper founded  on  in  this  action.  The  petition  was  an- 
swered by  stating  that  the  respondent  had  not  stated  any 
one  article  or  entry  in  the  books  which,  if  exhibited,  would 
prove  the  fact  put  in  issue  between  him  and  Mr.  Morthland; 
but  the  Court,  on  report  to  it,  was  pleased  to  pronounce  this 
Jan.  19  and  interlocutor : — "The  Lords  having  advised  this  petition, 
22,  iTuy.  ««  ^ith  the  answers  thereto  for  Robert  Paul,  and  heard 
**  parties'  procurators  thereon,  grant  warrant  for  letters  of 
**  first  and  second  diligence  at  the  instance  of  the  petitioner 
"  against  havers,  for  the  production  of  the  journal,  ledger, 
"  order  book,  cash  book,  letter  book,  and  all  other  books 
"  kept  and  used  in  the  Scots  Chronicle  office,  prior  to  and  at 
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"  the  period  of  the  publication  of  the  newspaper  founded  on       1799. 

"in  this  action,  that  the  same  may  be  inspected  by  the 

**  commisrioner  for  taking  the  proof  in  this  cause*  and  he 

**  may  take  such  excerpts  therefrom  as  he  shall  think  mate-     cadkll. 

"rial  to  the  issue;  renew  the  commission  to  the  commis^ 

"  sioner  formerly  named  for  proving  the  facts  hine  inde 

"formerly  admitted  to  probation,  grant  diligence  at  the 

"  instance  of  both  parties  against  havers  and  witnesses." 

Against  this  interlocutor  the  present  appeal  was  brought 
to  the  House  of  Lords  by  the  appellant. 

Pleaded  for  the  Appellant, — The  judgment  appealed  from 
goes  to  establish  a  novel  doctrine,  that  the  pursuer^  asserting 
matter  of  fact  in  his  libel,  and  undertaking  to  prove  it,  may 
compel  a  third  party  to  produce  or  allow  inspection  of  all 
his  books  and  papers,  in  order  that  it  may  be  discovered 
whether  they  contain  any  thing  which  can  be  made  evidenco 
in  a  matter  in  which  he  is  not  concerned  :  hitherto  it  has 
been  understood,  that  one  who  comes  into  a  court  asserting 
a  fact,  must  be  prepared  with  his  evidence,  or  able  to  say 
upon  what  he  proceeded ;  but  to  proceed  in  the  manner 
pro{>osed,  thus  to  fish  for  evidence,  is  new  in  practice,  and 
against  all  principle.  The  interlocutor  establishes  that  the 
whole  books  and  papers  of  a  third  party,  and  of  course  all 
his  private  concerns,  may  be  canvassed  and  exposed;  an 
exposure  possibly  ruinous,  and  certainly  vexatious  and  inju- 
rious, merely  because  it  is  alleged  that  perhaps  those  books 
and  papers  may  contain  something  which  may  be  made 
evidence  in  a  cause  to  which  he  is  a  stranger.  The  appel- 
lant has  sworn  in  evidence,  that  he  became  the  sole  proprie- 
tor of  the  paper  in  March  1797 ;  and  yet  the  respondent's 
object  is,  to  prove  by  his  books,  that  another  person  was 
really  the  proprietor.  The  Court  has  modified  the  respond- 
ent's demand,  by  only  allowing  the  books  to  be  examined 
by  the  commissioner,  to  take  excerpts  of  all  that  he  might 
think  material  to  the  issue ;  but  this  course  is  equally  ex- 
ceptionable as  the  former  general  and  sweeping  demand, 
because  it  makes  the  commissioner  judge  of  what  is,  and 
what  is  not  evidence,  thus  precluding  the  parties  and  the 
witnesses  from  their  undoubted  right  of  objecting  to  the 
^issibility  of  any  thing  tendered  as  evidence. 

Pleaded  for  the  Respondent. — There  is  no  ground  for 
nuiintaining  that  the  appellant  is  the  real  and  sole  proprie- 
tor of  the  newspaper  called  the  Scots  Chronicle,  and,  con- 
Kqnently,  in  that  character,  he  is  not  entitled  to  oppose  the 
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1799.       inspection  of  the  books  of  that  office.    Even  if  he  was  the 

—    undoubted  proprietor  of  the  newspaper  in  question,  he  is 

DUNDA8  not  entitled  to  refuse  inspection  of  such  parts  of  these  books 
as  are  material  to  the  decision  of  the  present  cause,  depend-^ 
ing  between  third  parties,  so  that  whether  the  appellant  be 
the  proprietor  of  the  Scots  Chronicle  or  not,  the  respondent 
is,  by  the  law  and  practice  of  Scotland,  entitled  to  such  an 
inspection  as  the  interlocutor  of  the  Court  of  Session 
allows. 

After  hearing  counsel,  it  was 

Ordered  and  adjudged  that  the  interlocutors  complained 
of  be  affirmed,  with  £100  costs. 

For  Appellant,  T.  Er shine,  JV.  Adam. 
For  Bespondent,  R.  Dundas,  W.  Grant. 


(Writ  in  Error) 
From  Exchequer  in  Scotland. 

Robert  Dundas,  Esq.  His  Majesty's  )  plaintiff  in  ErrOr  : 

Advocate  General,        .        •         ) 

William    Menzies,    Spirit  Dealer,  >  ^.^^^^  ^.^  ^^^ 

Glasgow,        ...  3 

House  of  Lords,  7th  June  1799. 

DiBTiLLERT  Laws — ^LicENSE. — ^A  distiller  hariDg  a  distiller's  license 
for  the  manufacture  of  spirits,  which  expired  on  10th  Oct.  1797, 
gare  notice  to  the  crown  on  10th  June  1797  that  he  had  ceased 
to  be  a  distiller,  and  had  disposed  of  the  same  to  a  third  partj,  hfe 
at  sametime  having  11,500  gallons  of  spirits  on  hand ;  the  question 
was,  whether  he  could  sell  these  under  his  distillery  license,  which 
was  then  current  and  not  expired,  or  was  bound  to  take  out  a  new 
license  as  for  a  wholesale  dealer,  he  having  ceased  de  facto  to  he 
a  distiller  ?  The  Court  of  Exchequer,  on  a  special  Terdict  of  a  jurj 
argued  before  them,  found  for  the  defendant  in  error ;  but  rcTers* 
ed  in  the  House  of  Lords,  and  held,  that  the  moment  he  renoun- 
ced the  character  of  distiller,  he  was  bound  to  take  out  a  license 
as  a  dealer  or  seller  of  spirits* 

The  defendant  commenced  the  business  of  a  distiller,  and, 
in  terms  of  the  statute,  granted  bond  to  the  crown,  with 
one  suflScient  surety,  for  the  regular  payment  of  the  duty  on 
two  stills  to   be  licensed   to  him  for  distilling  spirits  ait 
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Oorbab  of  Glasgow,  for  one  year,  from  the  10th  day  of      1799. 

October  1796  to  the  10th  day  of  October  1797.    The  license    

as  a  distiller  was  taken  out  for  this  period  also.  dumdas 

The  defendant  made  due  and  regular  payment  of  the     xbmzibs. 
license  duty  in  advance,  up  to  10th  June  1797,  when,  hav- 
ing resolved  to  give  up  the  concern,  and  transfer  the  distil- 
lery, he  gave  notice,  of  that  date,  to  the  crown,  that  he  had 
sold  and  disposed  of  the  same  accordingly  to  a  Mr«  Mofiat. 

At  the  time  he  so  disposed  of  the  distillery,  he  had  11,500 
gallons  of  spirits  on  hand,  the  whole  duties  for  the  stills,  in 
which  these  spirits  were  made  having  been  paid.  And  the 
question  was,  Whether  he  could  dispose  of  them  under  his 
own  certificate,  without  taking  out  a  license  as  a  wholesale 
dealer,  the  acts  enjoining  that  all  such,  **  Not  being  a  re* 
'*  tailer,  nor  a  rectifier,  nor  a  distiller,  shall"  take  out  li- 
cense. 

The  defendant  maintained,  that  being  a  distiller,  and  his 
license  as  such  paid  up  to  10th  October  1797,  he  was  not  to 
be  viewed  as  a  wholesale  dealer,  but  entitled  to  dispose  of 
his  spirits  under  his  distillery  license  until  that  license  ex* 
pired ;  and  consequently  all  the  spirits  disposed  of  by  him 
between  10th  June  and  7th  October  1797,  when  that 
license  expired,  must  be  viewed  as  under  the  exception  of 
the  acts. 

The  Court  of  Exchequer,  on  a  special  verdict,  argued  be- 
fore them,  found  for  the  defendant.  Dec.  9,  1798. 

Against  this  judgment  the  present  writ  of  error  was 
broaght  to  the  House  of  Lords. 

Pleaded  far  the  Plaintiff  in  Error. — The  defendant  in 
error  having,  by  his  own  voluntary  act,  renounced  and  given 
up  the  character  of  a  distiller,  and  ceased  to  pay  duty  as 
SQch,  from  and  after  10th  June  1797,  he  was  not  entitled 
any  longer  thereafter  to  enjoy  the  privileges  legally  attach* 
ed  to  that  character.  His  character  of  licensed  distiller 
ceased  de  facto  after  the  10th  June  1797,  and  was  most 
completely  extinguished  de  jure  after  the  10th  of  October 
1797,  when  the  defendant's  license,  even  upon  the  supposi- 
tion of  his  having  gone  on  distilling  and  paying  duty  up  to 
that  period,  was  wholly  at  an  end,  and  his  character  as  a 
licensed  distiller,  did  entirely  cease  and  determine.  Fur- 
ther, because  the  defendant  in  error,  either  de  facto^  tLfter 
•the  lOth  of  June,  or  dejure  after  the  10th  of  October  1797, 
did  cease  to  be  a  licensed  maker  or  distiller  of  spirits,  and, 
maeqawtly>  then  fell  und^r  tke  description  of  a  dealer  in 
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1799,       spirits,  by  having  in  his  possession  abovo  63  gallons  of  spirits, 

■ which,  by  the  act  6  Geo.  I.  c.  21,  §  18,  subjected  him  to  the 

DHNDAs     survey  of  the  officers  of  excise ;  and  as  such  dealer  by  whole- 
MBNZIB8.    sale  he  was  required  by  the  statute  33  Geo.  III.  c.  69,  §  9, 
to  take  out  a  license,  and  to  pay  for  the  same  the  sum  of 
£3;  his  refusal  to  do  which  has  occasioned  tho  present  pro- 
secution. 

The  privilege  granted  to  a  licensed  distiller  of  sending 
out  spirits  made  by  him  from  the  place  of  their  manufactory 
with  his  own  certificate,  instead  of  the  excise  permit,  is  in 
like  manner  confined  to  the  person  holding  such  certificate, 
and  to  the  time  during  which  he  possesses  it ;  for  the  22d 
section  of  the  28th  Geo.  III.  c.  46,  requires  that  the  certi- 
ficate shall  be  subscribed  at  the  place  of  the  manufacture, 
and  at  the  time  of  the  removal  of  the  spirits  by  him  who  is^ 
and  not  by  him  who  has  been,  the  licensed  distiller  or  maker 
thereof,  or  his  known  or  authorized  clerk  or  agent. 

Pleaded  for  the  Defendant  in  Error.— The  acts  of  parlia- 
ment requiring  persons  dealing  in  spirituous  liquors  to  take 
out  a  dealer's  license,  do  not  apply  to  any  persons  but  such 
as  buy  and  sell  spirits,  such  only  being  dealers,  in  the  pro- 
per sense  of  the  word ;  and  accordingly  these  statutes  ex- 
pressly except  distillers  and  rectifiers,  who  do  not  buy  and 
sell  spirits,  but  only  dispose  of  the  spirits  which  they  have 
made,  in  virtue  of  their  license  to  distil.  The  expiry  of  the 
distillery  license  cannot  prevent  him  from  selling  the  spirits 
which  had  been  made  in  his  licensed  distillery  before  such 
license  expired ;  and  by  selling  such  spirits  in^these  circum- 
stances, he  cannot  be  said  to  have  assumed  the  character  of 
a  dealer  in  spirits,  so  as  to  be  liable  to  the  [penalties  of  the 
acts,  unless  a  dealer* a  license  be  taken  out.  To  be  a  dealer 
in  the  sense  of  the  act,  it  is  necessary  to  be  a  buyer  and 
seller  of  spirits ;  but  the  defendant  is  neither  a  buyer  and 
seller  of  spirits,  nor  has  he  bought  any  spirits  at  all.  He  is 
merely  dispo^ng  of  the  spirits  made  by  him  as  a  licensed 
distiller,  before  his  license  expired.  And  though  his  license 
to  distil  has  expired,  yet,  in  selling  the  spirits  so  distilled, 
under  his  expired  license,  he  does  not  fall  under  the  de- 
scription of  dealer,  because  he  neither  buys  spirits,  nor  takes 
them  into  his  custody,  which  is  the  criterion  of  a  dealer 
given  by  the  statute. 

After  hearing  counsel  this  day,  to  argue  the  error  a». 
signed  in  this  cause :  The  following  question  was  put  to  the 
judgesi — Whether,  upon  the  matter  stated  in  tiie  special 
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verdict,  the  plaintiff  in  error  was  entitled  to  judgment  on  all       1799. 

or  any  of  the  counts  on  which  that  verdict  was  found  ?  • 

Whereupon,  the  Lord  Chief  Baron  of  the  Court  of  Ex-       ^^^"^ 
ehequer,  having  conferred  with  the  rest  of  the  judges  pre-    haiu,  &c. 
•ent  upon  the  said  question,   delivered  their  unanimous 
opinion,  that  the  plaintiff  in  error  was  entitled  to  judgment 
on  all  counts  on  which  that  verdict  was  found.     Then 

Ordered  and  adjudged  that  the  judgment  given  in  the 
Court  of  Exchequer  in  Scotland  be  reversed  ;  and  it  is 
further  ordered  and  adjudged,  that  judgment  be  enter- 
ed for  the  plaintiff  in  error. 

For  the  Plaintifi^  Sir  John  Scott,  B.  Dundaa,  John  Mit- 

jovd^  Geo.  JVood, 

For  the  Defendant,    Wm.   Grants    Wm.  Adam^  Henry 

Erskine^  Jaa.  Montgomery, 


Writ  in  Error,  by  Bill  of  Exceptions. 

AuDEBW  Hume,  Officer  of  Excise,  pro-)   p^^.^^^^  ^^  ^^^^^ 
secutingfor  His  Majesty  and  Self,  J  ^ 

James  Haio  and  John  Haio,  Distil-J  ^Je/mian^.  in  Error. 
lerd  at  Lochnn,        •         •  ) 

House  of  Lords,  llth  June  1799. 

DiCTOLERT  Laws — Survey. — Qaestion,  TVhether  the  officers  of  ex- 
cise were  legally  entitled  to  make  a  surrey  of  distilleries  with  re- 
ference to  a  new  act  of  Parliament,  regulating  the  duties  payable, 
and  mode  of  exacting  them,  before  the  passing  of  the  act;  or  whether 
the?  could  make  such  survey  under  any  previous  existing  act  not 
then  repealed  ?  By  the  Court  of  Exchequer  in  Scotland,  held  such 
lorvey,  before  the  passing  of  the  act  to  be  illegal.  Reversed  in 
the  House  of  Lords. 

Prior  to  1798,  the  excise  distillery  duty  throughout 
Scotland  was  much  increased  in  amount,  besides  being  al- 
tered in  the  principle  and  mode  of  exaction.  The  duty  was 
Uid  on  the  size  of  the  still,  and  not  the  quantity  of  wash,  of 
loir  wines,  or  of  spirts  produced  from  it«  As  a  necessary 
consequence  of  this  system,  all  surrey  of  the  manufactured 
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1799.       commodity,  and  taking  account  of  the  qnantitj,  by  the  excise 

•   officer,  waa  giren  op. 

HCMK,  Sec.  Q^  ^jj^  2g^  Jane  of  that  year,  certain  reaolntiona  were 
HAio)  kc  passed  in  the  House  of  Commons  and  agreed  to,  that  an 
excise  dnty  of  Is.  6d.  per  gallon  additional  be  charged  on 
all  British  spirits  which  might  be  found  in  the  possession 
and  custody  of  any  distiller,  &c.,  on  and  after  15th  June 
1798,  by  the  surveying  officers  of  excise.  A  bill  was  brought 
into  Parliament  embodying  these  resolutions.    It  was  agreed 

SUt.  38  Geo.  to  by  both  Uouses,  and  finally  passed  into  an  act  of  Parlia- 

III.  e.  92.      ment  on  the  29th  of  June. 

1798!)^'  Before  this  act  was  passed,  and  in  terms  of  an  Order  in 

Council  proceeding  from  the  Treasury,  all  excise  officers 
were  ordered,  in  terms  of  the  resolutions,  to  survey  all  the 
distiUeries  in  Scotland,  and  to  take  account  of  the  quantity 
of  spirits  on  hands,  in  order  to  charge  the  duty  in  terms  of 
the  above  resolutions.  The  officers  came  to  the  Lochria 
distillery  for  that  purpose  on  the  18th  June,  but  were  re- 
fused admittance.  The  officers  of  excise  met  with  the  same 
opposition  at  other  distilleries  in  Scotland,  on  the  ground, 
as  was  alleged,  that  they  had  no  right  to  take  such  account 
under  the  existing  laws.  The  excise  officers  were  obliged 
to  resort  to  the  aid  of  the  military.  They  returned  to  Loch- 
rin  distillery,  supported  by  military  force,  and  effected  a 
survey  on  the  2lBt  and  22d  June. 

This  survey  being  taken,  the  defendants  were  charged 
with  the  duty,  and,  on  payment  being  refused,  a  bill  was 
filed  in  the  Exchequer  Court  against  them.  The  question 
involving  one  of  pure  law  for  the  Court,  the  Chief  Baron 
directed  the  jury  to  return  a  special  verdict,  leaving  that 
question  to  be  decided  by  the  Court ;  but  if  they  chose  to 
return  a  general  verdict,  he  would  now  state  his  opinion 
Jan.  17, 1799.  and  that  of  the  other  Barons,  to  be,  "  That  the  said  officers 
«  of  excise  were  not  authorised  by  law  to  make  such  sur- 
<'  vey  on  the  19th,  20tb,  21st,  and  22d  days  of  June  last 
'<  past,  the  same  being  before  the  passing  of  the  said  act 
*'  made  in  the  38th  year  of  the  reign  of  his  present  Majesty ; 
**  and  that  the  said  survey,  made  by  the  said  officers,  on 
**  the  said  days,  was  not  such  actual  survey,  as  by  and  under 
*'  the  provisions  of  the  said  statute,  was  sufficient  to  charge 
''  the  said  defendants  with  the  said  further  duty  above  men- 
**  tioned,  and  with  that  direction  left  the  same  to  the  jury.*' 
'  Jn  consequence  of  this  direction,  the  Lord  Advocate  fbr  the 
plaintiff  in  error,  tendered   a  bill  of  exceptions,  to  tl^e 
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opinion  of  the  Chief  Baron  so  delivered  to  the  Jury ;  which       1799. 

exceptions  being  scaled  up  by  the  Chief  Baron,  according -» 

to  the  statute  made  and  provided  thereanent,   (39  Geo.       »""■ 
IIL)  the  jury  returned  a  verdict    for   the  defendants  on     h^jJ^  &c. 
the  whole  coants.    And  judgment  was  given  in  terms  of  the 
Terdict 

Against  this  judgment  the  plaintiff  in  error  brought  the 
present  writ  in  error  to  the  House  of  Lords. 

Pleaded  far  the  Plaintiff  in  Error. — The  oflScers  of  ex- 
ciae  had  a  right  to  make  a  survey  upon  the  defendants  and 
other  distillers  in  Scotland,  on  or  after  the  13th,  and  prior 
to  the  29th  June  1798,  under  the  then  existing  laws,  for 
the  purpose  of  ascertaining  the  quantity  and  strength  ot 
the  spirits  in  their  possession,  so  as  to  be  charged  with  the 
additional  duty  imposed  by  the  stat.  3  Geo.  IIL,  cap.  92, 
§  2.    The  defendants  in  error  were  at  the  time  not  only 
licensed,  but  entered  distillers,  and  their  distillery,  where 
the  officers    made  their  survey,   was    an  entered  place, 
into  which  these  officers  had  a  right  to  enter,  and  take  ac- 
coant  under  the  general  provisions  of  a  former  statute,  still 
uurepealed,  6  Geo.  I.  c.  21,  §  14, — a  statute  which  autho- 
rized this,  not  so  much  for  the  purpose  of  ascertaining  the 
imount  of  duties,  as  for  preventing  fraud,  by  the  introduction 
of  smuggled  spirits,  and  is  not  virtually  repealed  by  the  alter- 
ation of  the  duties  in  exonerating  the  spirite.of  the  duty,  and 
laying  it  upon  the  contents  of  the  still.    Neither  is  the  act 
of  6  Geo.  I.,  nor  any  other  act  relative  to  the  distillery, 
prior  to  the  28  Geo.  IIL  c.  46,  expressly  or  completely  re- 
pealed by  the  license  act,  because  its83dsection  doesanxious- 
ly  provide  that  all  the  regulations,  provisions,  &c.,  in  the 
distillery  acts  in  force  at  the  time  of  passing  the  statute  24 
Geo.  III.  sec.  2,  c.  46,  and  the  stat.  26  Geo.  IIL  c.  73,  shall 
be  continued  and  in  force,  except,  1.  Where  the  same  are  ex- 
pressly altered,  repealed,  &c.,  by  the  28  Geo.  IIL  c.  46.    2d. 
Where  the  same  are  repugnant  to  any  of  the  matters,  pro- 
virions,  or  regulations,  in  28  Geo.  III.  c.  46.     That,  there- 
fore, under  the  sUtute  26  Geo.  III.  c.  64,  and  28  Geo.  III. 
c  46,  §  21,  it  was  "  lawful  to  and  for  the  officers  of  excise 
*"  to  enter  by  day  or  night  into  the  still-house,  or  other 
"  phce  or  places,  where  any  still  or  stills  shall  be  kept,  and 
"to examine  the  same."    And  the  statute,  38  Geo.  IIL  c. 
92,npon  which  the  information  in  the  present  case  was 
Vronght,  expressly  recognized  this  to  be  still  an  existing 
power  under  the  former  acts,  by  ordering  a  survey  of  the 
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179D.  distiller's  stock  to  be  taken,  in  order  to  charge  the  additional 
duty.  The  statute,  although  only  passed  on  June  29,  1798, 
was  made  to  have  a  retroactive  effect,  and  made  to  take 
HAiG,  &c.  effect  from  the  13th  of  June.  And  this  being  the  case,  it 
was  necessary  to  survey  the  distilleries  in  the  interval,  so 
as  to  take  the  stock  as  at  that  date,  otherwise  the  act  would 
be  conipletely  nugatory  for  16  days,  during  which  time 
every  possible  means  might  be  taken  to  evade  it. 

Pleaded  for  the  Defendants  in  Error, — The  duties  for 
which  this  information  was  brought  have  been  imposed  by 
the  act  38  Geo.  III.  c.  92,  on  all  British  spirits  distilled  for 
consumption  in  Scotland,  that  shall  be  "  found  on  the  first 
**  actual  survey  by  the  proper  officer  of  excise,  upon  or 
"  after  the  13th  June  1798,  in  the  stock,  custody,  or  pos- 
"  session,  of  any  distiller,  rectifier,  dealer  in  or  rectifier  of 
"  spirits." 

By  the  words,  actual  survey,  must  bo  meant  not  merely 
a  survey  actually  made  by  an  officer  of  excise,  but  a  survey 
legally  mado  under  the  authority  of  the  law  ;  for  the  legis- 
lature cannot  be  presumed  to  sanction  or  give  any  effect 
to  an  illegal  act.  The  act  provides,  that  from  and  after 
passing  thereof  the  officer  of  excise  shall  be  entitled  by 
gauging,  measuring,  or  otherwise,  to  take  an  account  of  the 
quantity  of  the  spirits  in  the  hands  of  the  distiller ;  but  i^ 
does  not  declare,  that  any  survey  made,  or  account  taken, 
before  the  passing  of  the  act,  shall  be  legal  ;  and  as  the  sur- 
vey, on  which  the  present  charge  in  the  information  is 
founded,  was  made  before  the  passing  of  the  act,  it  is  per- 
fectly clear  that  the  opinions  of  the  Barons  of  the  Exchequer, 
that  the  officers  of  excise  were  not  authorized  by  law  to 
make  such  survey,  was  well  founded,  unless  indeed  it  can  be 
shown,  that  by  the  former  acts  they  were  entitled  to  make 
such  survey.  Whatever  an  officer  of  excise  does  under  new 
powers,  devolving  on  him  by  a  new  act  of  Parliament,  these 
powers  cannot  be  put  into  operation  before  the  passing  of 
the  act,  because  the  statute  being  the  warrant  of  these  new 
powers  for  charging  the  duty,  nothing  can  be  legally  done 
until  it  has  passed  into  a  law.  And  it  is  not  enough  to  say, 
in  answer  to  this,  that  the  officers  of  excise  had  power  to 
enter  distilleries  under  the  previous  acts  stillunrepealed  in 
these  respects,  because,  if  they  did  not  enter  into  these  dis- 
tilleries to  take  a  survey  as  under  these  old  acts,  but  mani- 
festly for  a  different  purpose,  namely,  to  serve  the  purpose 
of  the  new  act  imposing  the  additional  duty,  it  is  clear  that 
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thifl  cirenmstance,  even  if  unquestionable,  could  not  legal-       1799. 

ize  their  proceediDgs.     But,  in  point  of  fact  and  law,  they    

had  no  such  powers  that  could  be  held  as  still  subsisting       ncviB 

under  the  old  acts,  because  these  had  been  repealed,  and     haic'&c. 

quite  a  new  system  of  exacting  the  duty  imposed,  which 

dispensed  altogether  with  the  necessity  of  a  survey,  such 

survey  being  in  fact  entirely  inconsistent  with  the  mode 

then  adopted  of  levying  the  duties  by  the  contents  of  the 

Btill.    The  powers  which  the  previous  statutes,  imposing  the 

license  duty,  gave  to  the  officers  to  enter  the  distillery,  was 

merely  to  examine  to  the  effect  of  managing  and  levying 

the  duties  thereby  imposed,  and  not  to  survey  and  take 

account  of  the  stock,  which  construction  of  the  acts  is  fully 

BQpported  by  the  legislature  imposing  a  license  duty.     But, 

Bupposiog  the  survey  in  this  case  before  the  passing  of  the 

act  were  legal,  it  was  not  an  actual  survey,  because  the 

officers  did  not  produce  the  specification  of  the  guages  of  the 

casks,  or  utensils,  from  which  the  general  amount  of  the 

spirits  was  said  to  be  calculated. 

After  hearing  counsel  this  day,  to  argue  the  errors  assigned 
in  this  cause^  the  following-  questions  were  put  to  the 
judges : — 

Whether  the  officers  of  excise  were  authorised  by  law,  to 
make  the  survey  stated  in  the  information  on  tho  days 
therein  mentioned  ? 

Whether  the  survey  so  made  by  tho  officers  was  such 
actual  survey,  as  by  and  under  the  provisions  of  the  act  of 
the  38th  of  His  Majesty's  reign,  cap.  92,  was  sufficient  to 
charge  the  debtors  in  error  with  tho  further  duty  imposed 
by  that  act  ? 

Whereupon,  the  Lord  Chief  Baron  of  the  Court  of  Exchequer, 
haTiug  conferred  with  the  rest  of  the  judges  present  upon 
the  said  questions,  delivered  their  unanimous  opinion  in  the 
affirmative. 
Then  it  was 

Ordered  and  adjudged  that  the  judgment  in  the  Court 
of  Exchequer  in  Scotland  be  reversed.  And  it  is  fur- 
ther ordered  and  adjudged,  That  tho  said  Court  of 
Exchequer  do  award  a  venire  facias  de  novo,  and  pro- 
ceed according  to  law,  and  that  tho  record  be  remitted 
to  the  said  Court  of  Exchequer  in  Scotland. 

For  Plaintiff  in  Error,  Sir  John  Scott,  R.  Diindas,  John 

Mit/ordy  Geo.  Wood. 

For  Defendants  in  Error,    W,  Grant,  W.  Adam. 
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CO0TT8  &c.  ^^*  Elizabeth  Crauford,  Widow  of  the 
deceased  John  Howieson,  Esq.,  and  Wil 
liamBeveridoe,  W.S.^her  surviving  Trus- 
tee,   

Thomas  Coutts,  Esq.,  Banker,  and  Sir  Ro-\ 
BERT  Crauford,  Bart.,  eldest  Son  andf 


I 


heir  of  Sir  Uew  Crauford  of  Jordan- 
hall,  Bart.,  .... 


Appellants  ; 


Respondents. 


House  of  Lords,  11th  July  1799. 

Dbath-Bed — Revocation — Approbate  and  Reprobate. — .A  partj 
in  1771  executed  a  settlement  of  his  estates  to  one  who  was  not  his 
heir  at  law,  under  express  reservation  to  revoke  and  alter,  in  whole 
or  in  part,  at  any  time  in  his  life,  el  eliam  in  articulo  mortis.  In 
1793,  he  executed  a  settlement  conveying  his  estates  of  Crauford* 
land  to  and  in  favour  of  a  different  party,  (Mr.  Coutts,)  wherehy  he 
expressly  revoked  the  deed  of  1771)  hut  only  to  the  effect  of  sus- 
taining the  deed  1 793.  The  deed  of  1793  was  executed  on  death- 
hed.  In  a  declarator  and  reduction  of  the  deeds  1771  and  1793, 
hroughthy  the  heir  at  law,  setting  forth,  that  as  the  deed  1771  vrai 
revoked  hy  the  deed  1793 ;  and  as  the  latter  was  executed  on  death* 
hed  hy  the  deceased,  her  right  as  heir  at  law  had  revived,  and 
that  she  was  entitled  to  have  them  reduced  as  to  her  prejudice. 
Held,  that  as  the  deed  of  1771|  ^as  executed  in  favour  of  a 
stranger,  she  had  no  interest,  as  the  deed  1793  could  not 
he  said  to  he  in  prejudice  of  the  heir ;  and  also,  that  she  could 
not  approbate  and  reprobate  the  same  deed  (1793)  ;  and  that  this 
deed,  being  executed  in  virtue  of  reserved  poweis  to  alter  on  death' 
bed,  was  not  reducible.  In  the  House  of  Lords,  the  case  was 
remitted  for  reconsideration,  vnth  considerable  doubts  expressed 
as  to  the  soundness  of  the  judgment* 

Colonel  John  Walkinshaw  Crauford,  proprietor  of  the 
estates  of  Craufordland  and  Monkland,  in  the  county  of 
Ayr,  did,  on  the  17th  day  of  June  1771)  execute  a  dispoai- 
tion  or  settlement,  by  which,  for  the  purpose  therein  de- 
clared, of  keeping  up  the  representation  of  his  family  in  the 
male  line,  he  (having  no  prospect  of  issue  himself)  con- 
veyed both  estates  *^  to  himself  in  liferent^  and  to  the  hein 


*  For  what  was  done  under  this  remit,  tnde  second  appeal  in  this  case, 
6th  Aug.  1803,  and  14th  March  1806.— /n/ra. 
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^'  male  of  iiis  own  body  in  fee ;  whom  failing,  to  the  late  Sir       1799. 
"Hew  Crauford,  Bart.,   and  the  heir  male  of  his  body,' 


"&c.  This  deed  contained  a  clause  dispensing  with  de-^*^'''^,^'''^^- 
livery,  but  reserved  to  himself  full  powers  to  revoke  or  alter  coutts,  &c. 
it  in  whole  or  part,  at  any  time  of  his  life,  etiam  in  articulo 
mortis,  and  to  dispose  of  the  estate  otherwise,  and  burden 
the  same  at  pleasure.  The  deed  was  never  delivered  to  the 
diiponee,  but  remained  with  the  grantor  until  his  death, 
when  it  was  found  in  his  repositories  uncancelled. 

Prior  to  his  death,  and  while  in  Edinburgh  in  February 
1793,  he  executed  a  new  disposition  and  settlement  of  the  Feb.  13, 1798 
estate  of  Craufordland  in  favour  of  the  respondent,  Mr. 
Coutts,  and  his  heirs  and  assigns,  with  all  the  clauses 
u  in  an  original  conveyance.  The  deed  also  assigned  to 
him  his  personal  estate,  and  also  other  real  estate  not  con- 
tained in  the  deed  of  1771,  consisting  of  superiorities.  It 
further  contained  this  clause,  upon  which  the  present  ques- 
tion principally  arose  : — *^  And  I  hereby  revoke  and  recall 
''all  former  dispositions,  assignations,  or  other  deeds  of 
"  a  testamentary  nature  formerly  made  and  granted  by 
"  me,  to  whatever  person  or  persons,  preceding  the  date 
"kereof,  and  particularly  a  deed  granted  by  me  in  the 
"  jear  1771,  settling  my  estate  upon  Sir  Hew  Crauford  of 
"  Jordanhill,  Bart.,  and  his  heirs :  And  I  declare  the  same 
"  to  be  void  and  null,  so  far  as  these  deeds  are  conceived 
"  in  favour  of  the  persons  to  whom  they  are  granted,  but  to 
**  be  valid  and  suflScient  to  the  extent  of  the  powers  therein 
"  reserved  to  me  to  revoke,  alter,  or  innovate  the  same,  to 
"  the  effect  only  of  making  these  presents  effectual  in  favour 
"  of  the  said  Thomas  Coutts  and  his  foresaids." 

Of  the  same  date.  Colonel  Crauford  executed,  in  favour  of  Feb.  13, 1793. 
Mr,  Coutts,  a  conveyance,  in  the  form  of  a  bargain  and  sale, 
of  the  estate  of  Monkland,  bearing  a  price  paid  (of  £5000) ; 
but  this,  it  was  stated,  was  a  mere  device ;  it  being  alleged 
that  no  price  was  actually  paid.  Mr.  Coutts  was  to  have 
granted  a  bond  for  that  sum,  but  before  that  could  be 
i^tnmed  from  London,  Colonel  Crauford  died,  of  this  date.    Feb.  19, 1793. 

The  Colonel,  at  the  time  ho  executed  these  deeds,  was  in 
bad  health,  and  had  contracted  his  mortal  sickness,  which 
terminated  in  death  six  days  thereafter.  In  these  circum- 
rtances,  the  appellant,  Mrs.  Elizabeth  Crauford  or  Howicson, 
the  decased's  aunt,  as  heir  of  line  of  her  nephew,  brought 
enaction  of  reduction  and  declarator  on  the  head  of  death- 
bed,  against  Sir  Hew  Crauford,  the  disponee  under  the^set- 
tlementof  1771,   (the  person  entitled  to  take  under  \liat 


102  CASES  ON  APPEAL  FROM  SCOTLAND, 

1790.       deed,  if  it  had  Dot  been  annulled),  and  also  against  Mr. 
Coutts,  the  disponco  under  the  settlements  1793,  to  have  the 


cBADroRD,&c.  |j^^|.^P  deeds  set  aside,  and  her  right  to  succeed  to  the 
couTTs,  &c.  estates  established.  In  defence  for  Mr.  Coutts,  it  was  main- 
tained, that  Colonel  Crauford  had  unlimited  powers  to  dis- 
pose of  the  estates,  and,  admitting  that  the  deeds  1793  were 
executed  on  deathbed,  he  contended,  that  as  Colonel  Crau- 
i'ord  had  reserved  power  to  himself  by  the  deed  of  1771, 
(which  was  executed  in  liege  poustie^  and  conveyed  these 
estates  to  a  stranger,  thereby  disinheriting  the  appellant, 
his  heir  at  law),  to  alter  the  deed  at  any  timo  during  his 
life,  et  etiam  in  articulo  mortisy  the  law  of  deathbed  could 
not  apply,  as  the  latter  deeds  so  executed,  were  granted  as 
an  exercise  of  the  powers  thus  expressly  reserved. 

The  Court  of  Session  pronounced  this  interlocutor: — 
June  12, 1705."  Upon  report  of  the  Lord  President,  in  absence  of  Lord 
*'  Stonefield,  the  Lords  sustain  the  reasons  of  reduction,  in 
*•  so  far  as  they  respect  the  superiority  of  the  lands  in  the 
"  county  of  Renfrew,  contained  in  the  charter  12th  Febru- 
**  ary  1725,  from  the  then  Prince  of  Wales,  as  Prince  and 
'*  Steward  of  Scotland,  and  reduce^  decern,  and  declare 
•*  accordingly;  repel  the  reasons  of  reduction^  in  so  far  as 
"  they  respect  the  lands  of  Craufordland,  and  others,  con- 
*'  tained  in  the  disposition  by  the  late  Colonel  Crauford  to 
"the  defender,  Thomas  Coutts,  of  date  13th  February  1793 ; 
*'  assoilzie  the  defender,  and  decern  :  Find  that  the  alleged 
**  sale  of  Monkland  estate,  set  forth  in  the  other  deed,  of 
*'  the  same  date,  1798,  was  an  unfinished  transaction,  and 
•'  remit  to  the  Lord  Ordinary  to  hear  parties*  procurators 
*'  further  thereon,  and  to  do  as  he  shall  see  just :  Eemit  also 
*'  to  his  Lordship  to  hear  parties'  procurators  upon  any  claim 
'*  competent  to  the  pursuers  under  the  disposition  and  tailzie 
**  1719  (1771?)  and  to  dothereinashe  shall  seecause."  Onre- 
Nov.  17, 1795.  claiming  petition,  the  Court  adhered.  And  afterwards,  upon 
the  report  of  Lord  Stonefield,  the  Lords  found  "that  the  set- 
Jan.  31,  1798.  *' tlcment  executed  by  John  Walkinshaw  Crauford,  in  the 
*'  year  1771,  was  effectually  revoked  by  the  clause  of  revo- 
"  cation  contained  in  his  alter  settlement  in  the  year  1793, 
"  in  consequence  of  which  the  lands  of  Monkland  and  per- 
**  tiuents,  now  belong  to  the  pursuer  as  heir  of  line,  and  that 
'*  she  has  right  to  make  up  titles  to  them  accordingly,  and 
**  decern." 

Against  this  last  judgment  an  appeal  was  brought  by  Sir 
Robert  Crauford  to  the  House  of  Lords,  but  was  dismissed 
for  want  of  prosecution. 
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The  appellants,  Mrs.  Howieson  and  her  trustee,  brought       1799. 
the  present  appeal  against  the  interlocutor  of  12th  June 


1795,  in  so  far  as  it  sustains  the  deed  of  1793,  and  repels  the^*^^'^^'''^^- 
reasons  of  reduction  thereof :  and  also  against  the  said  in-  coutts,  &c. 
teriocutor  of  17th  November  1795,  adhering  thereto. 

Pleaded  for  the  Appellants. — The  deed  1771  in  favour 
of  Sir  Hew    Crauford,  which    disinherited   the   appellant 
as    heir  at    law,  was  expressly  revocable  in   its   nature 
at  anj  period    of   the    grantor's  life    et'  etiam  articulo 
mortis.      This     power    to    alter   and    revoke    was    fully 
exercised  by  the  subsequent  deeds  1793,  whereby  he  re- 
Tokes,  in  the  most  express  terms,  the  deed  executed  by 
him  in  1771,  and  declares  the  same  to  be  void  and  null,  in 
80  far  as  it  conveyed  the  estates  therein  mentioned.     In  this 
ntaation,  matters  were  placed  on  the  precise  footing  as  if 
DO  such  deed  had  ever  been  executed  ;  and  the  moment  this 
vas  effected,  the  only  obstacles  that  stood  between  the  ap- 
pellant and  these  estates,  were  the  deeds  1793  now  under 
redaction.      The  deed  1771  being  revoked,  and  declared 
noil  and  void ;  and  the  deed  1793  being  reducible  on  the 
bead  of  deathbed,  the  heir's  right  is  unquestionable.     The 
deathbed  deed  may  subsist  and  be  effectual  as  a  revocation, 
although  it  bo  bad  as  a  conveyance  of  the  estate  on  dcath« 
.bed,  the  more  especially  so,   since  the  exercise  of  that 
power  was  only  in  compliance  with  an  express  right  reserved 
in  a  deed  liege  poustiey  to  which  the  law  of  deathbed  does  not 
and  cannot  apply.     Nor  is  it  any  answer  to  this  to  say,  that 
bj  holding  it  so,  the  appellent  would  be  approbating  and 
reprobating  the  same  deed,  because  the  revocation  of  a  deed 
mortis  causa  in  favour  of  a  stranger,  and  the  conveying  or 
burdening  real  estate  upon  deathbed,  to  the  prejudice  and 
inJQiy  of  the  heir^  are  altogether  two  distinct  things ;  and 
tbeir  effect  regulated  by  different  principles.     The  law  of 
deathbed  is  a  restraint  imposed  in  favour  of  the  heir,  but 
while  every  thing  done  in  lecto  to  his  prejudice  is  liable  to 
challenge,  the  ancestor  is  in  other  respects  at  full  liberty ; 
and  therefore  an  heir  may  set  aside  any  act  prejudicial  to 
bi«  interest  done  by  his  ancestor  on  deathbed,  and  at  the 
ttme  time  avail  himself  of  acts  th/it  are  beneficial  to  him, 
though  done  under  the  same  circumstances ;  and  in  ques- 
tions of  this  sort,  it  is  of  no  consequence  whether  the  differ- 
ent acts  of  the  ancestor  are  done  by  one  or  by  separate 
writings.     It  is  evident  then  that  the  rule  in  equity  of  ap- 
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1799.       probate  and  reprobate  does  not  apply  to  the  circumstances 
of  this  case ;  but  only  applies  where  one  challenges  one*  part 


cRAUFOBD,&c.^f  a  dccd  and  seeks  to  take  by  another  part  of  the  same 
coDTTs,  &c.  deed,  which  is  not  the  case  in  the  present  instance.     The 
revocation  of  the  deed  1771  is  entirely  separate  from  the 
conveyance  of  the  estates  of  new,  and  to  a  different  party, 
by  the  same  deed.     The  former  was  a  good  revocation,  be- 
cause the  grantor  bad  reserved  power  expressly  to  revoke  at 
any  time  during  his  life,  and  even  on  deathbed.  Thelatterhehad 
also  power  to  execute  ;  only,  in  executing  that  conveyance, 
it  behoved  the  grantor  to  do  it  at  a  period  when  he  could 
competently   execute  it,   and  not  on  deathbed.      While, 
therefore,  the  appellant  has  no  right  and  interest  to  chal- 
lenge the  revocation,  and  while,  in  point  of  fact  and  law 
that  revocation  is  not  void,  or  voidable  at  the  instance  of 
any  party  whatever,  yet  the  conveyance  of  the  estate  is  quite 
separable  from  the  revocation  of  the  former  deed,  and  open 
to  challenge  by  the  heir  at  law,  because  the  deed  1771  be- 
ing revoked,  there  is  nothing  between  the  heir  at  law  and 
the  estate  but  the  deathbed  deed  ;  and  the  latter  being  bad, 
the  appellant's  right  to  the  estate  is  indisputable.     2.  But 
then  the  respondent  contends  that  the  revocation  clause  is 
qualified,  that  it  did  not  absolutely  annul  the  deed  1771 : 
but  revoked  it  only  ad  cerium  effectum ;  declaring  that  it. 
fcihould  bo  valid  and  sufficient  to  the  extent  of  the  powers 
therein  reserved  to  Colonel  Crauford  to  revoke  and  alter  the 
same,  to  the  effect  of  making  the  deed  1793  effectual  in 
favour  of  Mr.  Coutts.     The  question,  therefore,  is,  whether 
this  qualification  of  the  powers  reserved  to  revoke,  can  have 
any  effect  in  supporting  the  disposition  to  Mr.  Coutts  of 
1793  against  the  appellant's  challenge  upon  the  head  of 
deathbed  ?    The  appellant  apprehends  the  qualification  can 
have  no  effect  whatever.     The  deed  of  1771,  as  well  as  all 
other  deeds  of  a  testamentary  nature  previously  executed  by 
Colonel  Crauford  are  revoked,  and  declared  null  and  void, 
in  so  far  as  they  are  conceived  in  favour  of  the  persons  to  whom 
they  were  granted  ;  but  to  be  valid  and  sujfficient  to  the  extent 
of  the  power  therein  reserved  to  him  to  revoke,  "  to  the  effect 
**  of  making  these  presents  (i.  e.  deed  1793)  effectual  in  favour 
•'  of  the  said  Thomas  Coutts  and  his  foresaids."    All,  there- 
lore,  was  annulled  except  the  revoking  clause  itself ;  and  to 
give  effect  to  the  deathbed  deed,  because  the  maker,  by  a 
previous  liege  pouslie  deed,  had  reserved  power  to  alter  at 
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aoj  time  during  life,  would  be  in  effect  annulling  the  law  of      1799. 
deathbed  altogether ;  for  to  hold  such  a  doctrine  would  be 


to  say,  that  a  party  may,  by  a  written  instrument,  executed  ^*^"^^*^'^*^' 

formally  in  liege  poustie  declare,  "  I  mean  that  my  heir  at  coutts,  &c. 

law  shall  not  take  my  estate.    I  resenre  to  myself  power  to 

give  it  away  upon  deathbed ;"  and  then,  by  a  deathbed  deed, 

to  give  it  away  so  that  such  deed  would  bo  effectual  against 

the  heir  at  law.     Such  a  proposition  is  quite  untenable  in 

law. 

Pleaded  for  the  Respondents. — The  plea  of  deathbed  is 
one  in  favour  of  the  heir  at  law  ;  but,  in  availing  himself  of 
it,  it  must  be  established  not  only  that  the  deed  which  he 
challenges  on  the  head  of  deathbed  is  a  deathbed  deed,  but 
also  that  he  has  an  interest  to  challenge  it,  and  that  it  is  to  his 
prejudice.     To  have  such  interest,  it  is  necessary  to  show, 
tbatbutfor  the  deathbed  deed  conveying  the  estate  to  a  stran- 
ger, he  would  have  been  entitled  to  succeed  to  the  estate,     in 
the  present  case,  however,  no  such  interest  exists  in  the  appel- 
lant Mrs.  Crauford  or  Howieson,  because,  even  if  the  deathbed 
deed  weresetaside,  she  could  not  take  thecstates ;  in  that  case 
the  deed  of  1771  would  come  into  operation,  which  disin- 
herited her,  and  conveyed  the  estates  in  favour  of  Sir  Hew 
Crauford.     The  liege  poustie  deed  of  entail  of  1771,  as  a 
Bobaisting  and  uncancelled  deed,  totally  excludes  all  right 
in  the  heir  at  law,  and  therefore  bars  all  challenge  in  so  far 
aa  ahe  is  concerned.    She  has  therefore  no  interest,  and  can- 
not be  heard  to  say,  that  the  deeds  1793  made  her  situation 
either  better  or  worse.     It  took  the  right  of  succession  not 
away  from  her,  but  only  from  Sir  Hew  Crauford,  and  other 
substitutes  in  the  heir  of  tailzie  1771,  so  that  her  right  was 
not  prejudiced  any  more  than  it  was  before  that  deed  was 
executed.     She  has  therefore  no  right  to  complain,  and  no 
interest  to  challenge  or  set  the  deed  of  1793  aside.    Nor  is 
it  any  answer  to  this  to  say,  that  the  terminating  destination 
in  the  deed  1771  to  the  heirs  whatsoever  of  the  grantor  is 
sufficient  to  support  her  interest,  because  that  interest  could 
only  entitle  her  to  challenge  the  revocation  to  the  effect  of 
maintaining  the  deed,  and  destination  of  the  estate  in  favour 
of  Sir  Hew  Crauford  and  other  substitutes,  in  order  that 
she  may  succeed  under  the  deed  when  they  shall  all  have 
Med ;  whereas  the  object  of  the  present  action  is  to  have 
her  immediate  right  to  the  estate  declared.     But  it  is  quite 
dear  in  law  that  the  deed  1793  was  a  good  deed,  which  the 
grantor  had  power  to  execute,  and  which  by  the  deed  1771 
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1799.       he  had  expressly  reserved  power  to  execute  even  on  death- 

^ bed.     The  deed,  on  these  two  grounds,  1.  On  the  want  of 

cRAUFORDj&c.jnterest  in  the  heir,  the  deed  not  being  to  his  prejudice; 
C0UTT8  ^c."^"^)  2*  1°  consequence  of  the  express  powers  reserved  to 
alter  and  revoke  at  any  time  during  his  life  and  on  deathbed, 
is  a  deed  to  which  the  law  of  deathbed  cannot  apply.     It  Is 
admitted  by  the  respondents  that  where  a  person  executes  a 
deed  in  liege  poustie  in  favour  of  his  heir  alioqui  successurus, 
with  a  reserved  power  to  alter,  and  he  alters  it  on  deathbed 
to  the  prejudice  of  such  heir,  the  heir  may  reduce  it,  be- 
cause he  may  repudiate  the  former  deed  altogether,  and 
take  the  estate,  not  as  hcereafactuSy  but  as  heir  at  law.  But 
where  the  heir  shall  found  upon  and  take  benefit  by  the  first 
deed,  he  must  do  so  under  all  its  conditions.    The  heir  cannot 
approbate  and  reprobate  the  same  deed.     If,  therefore,  the 
appellant  challenges  the  deed  1793  on  deathbed,  in  her 
character  as  heir  at  law,  then  she  cannot  succeed,  because 
that  deed  is  not  to  her  prejudice.     It  is  only  to  the  preju- 
dice of  the  party  in  whose  favour  the  destination  of  the 
estate  was  previously  settled  by  the  deed  1771.    And,  ac- 
cordingly, had  the  deed  1793  never  existed  she  could  not 
have  succeeded.     The  effect,  therefore,  of  challenging  this 
deed  on  deathbed,  assuming  it  to  be  challengeable  on  that 
head,   is  not  to  benefit  the  heir  at  law,  but  the  stranger 
disponee  under  the  1771,  by  which  that  heir  at  law  was  dis- 
inherited.   And  it  will  not  do  to  elude  this  consequence  of 
her  challenge,  by  attempting  to  show  that  the  revocation 
clause  in  the  deed  1793  is  separable  and  distinct  from  the 
disposition  therein  of  the  estates,  because  this  proposition 
cannot  hold,  unless  it  can  be  shown  that  the  disposition  is 
subsequent  to  the  revocation,  and  tho  latter  deed  separate 
and  distinct  from  the  former.     In  the  present  case,  the  re- 
vocation and  the  disposition  and  settlement  of  the  granter 
are  one  and  the  same  united  act.    This  argument^  which  the 
appellant  uses  with  the  view  of  showing  that  the  moment 
the  deed  containing  the  power  to  alter  is  annulled,  that 
power  is  lost,  and  the  heir  at  law's  right  revives,  so  as  to  en- 
title her  to  challenge  the  conveyance  of  the  estate  in  that 
same  deed.     But  this  doctrine  can  only  apply  to  two  dis- 
tinct acts,  and  where  the  disposition  follows  the  revocation 
in  separate  deeds.     And  this  argument  is  excluded  by  the 
nature  of  the  revocation  in  the  deathbed  deed.     This  revo- 
cation is  qualified.     The  deed  1771  is  not  revoked  absolute- 
ly, but  only  ad  ceiHum  cffectumy  declaring  that  notwithstand- 
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iDg  the  reTocation  of  it,  that  deed  Bhould  stand  valid  and       ^799. 
svjicient  to  the  extent  of  the  powers  therein  reserved  to  alter    "  T 

the  same,  to  the  eflFect  of  making  tlie  deed  1793  effectual  to  ^"^^'^^  ' 
the  respondent  Mr.  Coatt8,  in  favour  of  whom  it  was  granted,  coutts,  &c. 
So  that  at  all  points  the  heir  at  law  is  excluded  in  her  chal- 
lenge, whether  the  revocation  beheld  qualified  or  not;  or 
whether  the  deed  1793  were  to  be  set  aside  on  deathbed 
or  Dot.     She  cannot  approbate  and  reprobate  the  same  deed. 

After  hearing  counsel^ 

The  Lord  Chancellor  LououBORouGa  said, 

•*  My  Lords, 

'*  The  hearing  at  the  bar  upon  this  cause  was  had  soroe  time  ago, 
and  I  hare  now  to  state  the  result  of  the  opiiiion  I  have  formed  up- 
on it.     The  more  I  have  considered  this  case,  the  more  I  have  felt 
the  difficulty  and  importance  of  it.     I  had  the  advantage  of  trying 
my  own  opinion  by  communication  with  persons  conversant  in  the 
law  of  Scotland,  who  were  present  at  the  hearing ;  with  a  noble  and 
learned  Lord  (Lord  Thurlow)  who  perused  the  printed  cases,  and 
with  a  Judge  of  the  Court  of  Session,  who  was  not  raised  to  the 
bench  when  the  judgment  now  appealed  from  was  pronounced.    I 
had  verbal  communication  also  with  other  parties,  and  I  was  favour- 
ed  with  the  result  of  the  opinions  they  had  formed. 

^  These  opinions  were  not  uniform ;  if  they  had  all  gone  in  one 
coarse,  I  should  have  deemed  that  the  safe  mode  for  your  Lordships 
to  have  followed,  in  determining  this  cause,  though  it  had  differed 
from  my  own  sentiments.  It  is  proper  to  state  that  the  learned 
U>rd  I  alluded  to,  concurs  with  me,  and  that  our  opinion  is,  that 
the  judgment  in  the  present  case  is  contrary  to  law.  At  the  same 
time,  he  feels,  as  I  myself  do,  much  difficulty  in  a  question  purely  of 
Scots  law,  upon  such  opinions  as  we  can  form,  to  state  it  as  advisable 
to  rererse  the  judgment  of  the  Court  of  Session. 

"  I  shall  mention,  in  a  few  words,  the  nature  of  the  present  ques- 
^,  to  show  the  importance  of  it,  the  grounds  upon  which  the  deci- 
^  proceeded,  and  the  nature  of  my  doubts  with  regard  to  it ;  and 
I  ihall  then  submit  what  I  conceive  is  proper  to  be  done  in  the  pre- 
sent ease. 

^  The  facts  in  the  cause  are  short.  Colonel  Crawford  possessed 
w  estate,  which  he  destined  by  deed,  several  years  ago,  to  Sir  Hew 
Craaford,  who  was  not  his  heir.  This  deed  remained  in  Colonel 
Crauford's  hands  undelivered;  hut  if  he  had  died  without  executing 
*»»y  other  deed,  no  doubt  the  estate  would  have  gone  to  Sir  Hew. 
He  reserved  a  power,  however,  to  alter  the  deed  in  whole  or  in  part, 
rf  etiatn  in  articulo  mortis, 

**  This  reservation  referred  to  a  point  in  the  ancient  law  of  Scot- 
la»^  )Khich  I  have  always  looked  up  to  as  of  great  excellence,  and  I 
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'  1799.  hsje  read  cases  where  it  was  treated  with  great  respect  by  Lord  Hard- 
.  wicke.    By  it  no  deed  is  yalid  against  the  heir,  if  executed  on  death'- 

CBAUFOBD,&c.  bed,  that  is,  if  the  granter  be  attacked  with  the  sickness  of  which  he 
^-  dies,  and  does  not  sunrive  a  certain  number  of  days.     In  the  argu- 

TT8y  c.  ^^^^  stated  in  the  printed  cases,  it  was  held  out,  that  this  was  a  per- 
sonal pririlege  in  fayour  of  the  heir  at  law,  a  regulation  for  his  bene- 
fit alone.  But,  in  my  opinion,  this  comes  far  short  of  the  excellence 
of  the  regulation  ;  it  is  also  highly  favourable  to  the  dyiug  man  that 
his  last  moments  shall  not  be  disquieted.  It  was  perhaps  at  first 
intended  to  put  a  stop  to  the  granting  legacies  to  the  church  and  to 
charities,  which  prevailed  so  much  in  those  days.  It  now  prevents  the 
mischief  that  might  arise  from  deeds  obtained  by  besieging  a  person 
when  near  his  death. 

'^  The  heir  has  a  right  to  set  aside  all  deeds  executed  contrary  to 
this  regulation.  It  appears,  in  the  present  case,  that  Colonel  Crau- 
ford  entertained  a  purpose  that  Sir  Hew  Crauford,  in  whose  favour 
he  had  made  the  former  deed,  should  not  succeed  to  his  estate ;  and 
that  he  also  had  the  intention,  when  in  a  declining  state  of  health, 
to  leave  it  to  a  very  respectable  gentleman,  an  old  and  intimate 
friend,  perhaps  his  relation.  By  him  it  was  neither  asked  nor  ex- 
pected ;  and  when  I  mention  that  this  was  Mr.  Coutts,  the  respon- 
dent in  the  present  appeal,  I  need  not  add,  that  he  could  be  suppos- 
ed to  want  it  but  little.  Without  communication  with  Mr.  Coutts, 
he  revoked  the  disposition  in  favour  of  Sir  Hew,  and  by  the  same 
deed  conveyed  one  of  his  estates  to  the  former. 

"  A  singular  transaction  took  place  with  regard  to  another  estate, 
which  he  meant  to  give  to  Mr.  Coutts,  by  means  of  a  fictitious  sale, 
for  £4000  or  £5000.  He  writes  that  gentleman  a  letter,  mentioning 
that  he  had  sold  him  the  estate,  and  would  give  him  a  receipt  for 
the  price ;  but  payment  was  still  to  be  supposed,  and  he  desired  Mr. 
Coutts  to  send  him  a  bond  for  the  money.  This  transaction  makes 
no  part  of  the  present  appeal. 

^'  After  Colonel  Crauford's  death,  the  appellant,  his  heir  at  law, 
claimed  his  estates,  if  no  person  could  show  a  better  right  to  them. 
For  this  purpose,  she  brought  an  action  before  the  Court  of  Session, 
for  setting  aside  the  disposition  to  Mr.  Coutts  as  void,  being  granted 
on  deathbed,  and  contending  that  the  pretended  sale  of  the  other 
estate  was  invalid,  being  a  mere  fiction.  She  called  Mr.  Coutts  and 
Sir  Hew  Crauford  as  parties.  But  the  latter  was  entirely  out  of 
the  case ;  the  only  title  he  could  make  was  through  the  deed  which 
had  been  revoked.  He,  however,  founded  upon  this,  that  it  was 
the  intention  of  the  deceased  that  he  should  take  the  estate,  if  it  did 
not  go  to  Mr.  Coutts.  But  the  deed  in  his  favour  was  revoked  in 
the  most  marked  manner,  and  all  intention  as  to  him  was  clearly 
gone.  When  the  question  was  agitated  with  regard  to  the  estate 
which  was  the  subject  of  the  fictitious  sale.  Sir  Hew  having  stated 
his  argument,  that  if  his  deed  was  not  revoked,  that  estate  must  be- 
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kmg  to  him,  the  Court  found  that  the  heir  was  entitled  to  it,  the       1799. 
deed  to  Sir  Hew  being  expressly  leroked. 


*^  That  determination  was  posterior  to  the  decision  which  formscBAUFORD,&c. 
the  subject  of  the  present  appeal  on  the  other  part  of  the  cause^  and  ^*  . 

f  QLlT'l'S     &C 

Sir  Hew's  argument  in  some  degree  arose  out  of  that  decision.  The 
Coart  then  held  the  ground  of  giving  the  estate  to  Mr.  Coutts,  by 
some  confused  mode  of  reasoning,  to  be  of  this  nature: — "  It  is  true 
^  an  heir  at  law  has  a  right  to  set  aside  deeds  executed  on  deathbed, 
"  bat  what  right  haye  you  in  the  present  case  ?  Sir]  Hew  must 
^  take  in  preference  to  you,  though  his  deed  was  revoked,  it  was  a 
**  revocation  only  to  the  purpose  of  validating  the  deed  in  Mr.  Coutts' 
"  &vour.  Sir  Hew  is  a  bar  to  you ;  but  as  the  intention  of  the  de- 
^  ceased  was  not  in  his  favour,  therefore  IVL:.  Coutts*  right  is  good 
^^  against  him." 

*^  The  Court  then  added  a  good  deal  of  reasoning  upon  the  deci- 
tioDi  which  had  been  pronounced.     In  one  of  these,  about  five  and  Rowan  v, 
twenty  years  ago,  there  occurred  a  case,  where  a  person  possessed  Alexander,  ^ 
of  two  estates  A.  and  B  ;  by  one  deed  he  conveyed  both  estates  to^  113*71  • 
oertain  disponees ;  and  by  a  second  deed,  executed  on  deathbed,  Brown'iSupp, 
he  conveyed  the  second  estate  B,  to  certain  other  persons.     Lord  423.  2Hailes, 
Aochinleck,    a  respectable  judge,  before   whom  this  matter  was 
fint  signed,  held,  that  the  heir  at  law  was  entitled  to  the  estate 
B,  aod  that  the  deathbed  deed,  though  ineffectual  as  a  convey- 
ance, was  sufficient  as  an  implied  revocation  of  the  former  deed  with 
i^iard  to  that  estate.     This  judgment  was  altered  by  the  Coiirt  upon 
an  appeal  to  them,  and  it  was  determined  that  the  deathbed  deed 
was  effectual,  on  this  ground,  that  the  heir  was  cut  off  by  the  first 
deed,  of  which  there  was  no  express,  but  merely  an  implied  revoca- 
tion by  the  subsequent  disposition  of  the  estate  B  on  deathbed ;  and 
tiiat  if  the  deathbed  deed  was  not  to  subsist,  the  prior  deed  would 
be  effectual.     The  Court  of  Session  here  made  a  distinction  between 
aa  express  revocation  and  an  implied  one,  which  I  confess  I  do  not 
feel.    If  a  person  makes  a  disposition  of  his  estate,  and  locks  it  up 
in  hit  repositories,  and,  at  the  distance  of  ten  years,  makes  another 
di^osition  of  the  same  estate,  I  should  be  of  opinion],that  the  for- 
oier  undelivered  deed  was  revoked,  and  that  the  posterior  one  must 
take  effect. 

"  Another  distinction  was  taken  in  the  present  case,  namely,  that 
tbough  Colonel  Crauford,  being  on  deathbed,  could  not  execute  a 
^d  disposition  of  his  estate,  yet  he  could  still  execute  the  reserved 
power  to  alter  contained  in  his  former  deed,  and  which  he  had 
barged  on  Sir  Hew  Crauford  the  volunteer.  My  objections  to 
tlus  is,  that  such  a  reservation  cannot  be  allowed :  A  man^ay  re- 
Krre  a  power  to  change  his  disponee,  whose  sole  right  being  founded 
on  the  disposition,  he  cannot  object  to  any  part  of  it.  But  what  is 
tbe  nature  of  the  reservation  made  by  Colonel  Crauford  ? — It  is  a 
ttterration  of  a  power  to  do  on  deathbed  what  the  law  says  he  shall 
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1799.        not  do  in  that  situation.     He  might  reserre  a  power  to  alter  his  for- 
mer disposition  at  any  time  of  his  life,  which  was  a  reserration 


cRAopoRD,&c.  against  the  disponee ;  but  he  could  not  reserre  a  power  against  the 
^^rrr^^l  i  «    heir  at  law  to  do  a  deed  which  was  contrary  to  law. 
Hurley  v.  "  I  may  illustrate  this,  by  mentioning  an  instance  where  Lord 

Greenbanks.   Hardwicke  determined  a  similar  question  upon  a  similar  point  of 
law.     A  person  conveyed  her  estate  to  her  daughter,  an  infant,  with 
power  to  dispose  of  the  same  during  her  minority,  or  to  deyise  it  by 
will  for  certain  purposes.     The  daughter  was  a  grown  infant,  and  was 
under  coTerture.     After  the  mochei^s  death,  the  infant's  husband  got 
her  to  grant  a  conveyance  to  his  creditors,  which  was  a  different  pur- 
pose from  those  pointed  out  by  the  mother.    The  daughter  afterwards 
devised  her  estate  by  will,  and  died  before  the  age  of  twenty-one 
years.     It  was  contended  in  this  case,  that  though  the  daughter  was 
an  infant,  yet  what  she  did  in  execution  of  the  power  granted  by  the 
mother,  must  be  held  valid.     Lord  Hardwicke  appears  to  have  been 
at  first  caught  with  the  argument ;  but  he  was  afterwards  clear,  that 
the  powers  mentioned  in  the  mother's  conveyance  were  contrary  to 
law,  and  though  an  infant  of  twenty  years  had  a  greater  capacity  of 
mind  than  one  of  tender  years,  yet  by  law  they  were  under  the  same 
disabilities.    The  same  mode  of  reasoning  applies  to  the  case  now 
before  us. 

"  It  appears  that  the  judgment  of  the  Court  below  must  bave 
proceeded  on  a  fallacy.  The  deed  in  favour  of  Mr.  Coutts  being 
executed  on  deathbed  was  a  nullity ;  the  deed  in  favour  of  Sir  Hew 
was  also  a  nullity,  because  it  was  revoked  both  expressly  and  by 
implication.  But  the  Court,  in  some  singular  way,  by  splicing 
these  two  nullities  together,  which,  taken  singly,  were  of  no  effect, 
formed  a  deed  carrying  off  the  estate  from  the  heir,  though  against 
a  positive  law. 

"  The  respondent  founded  part  of  his  argument  upon  what  is 
termed  in  Scots  law  the  maxim  of  approbate  and  reprobate.  Says 
Mr  Coutts,  '^  if  you  approbate  the  revocation  of  the  deed  to  Sir 
'*  Hew,  contained  in  the  posterior  deed  in  my  favour,  then  you 
'^  cannot  reprobate  the  other  claims  of  that  deed."  But  'this  is  false 
reasoning  ;  the  Court  cannot  say  to  the  heir  at  law  under  what  deed 
do  you  claim  ?  It  is  enough  for  her  to  say,  God  and  nature  have 
made  me  heir  at  law  ;  show  me  by  what  deed  my  right  is  cut  off. 
The  title  of  an  heir  at  law  is  always  complete,  insomuch,  that  a  con- 
veyance or  devise  to  such  heir  in  fee  is  held  null  and  of  no  avail. 
The  law  of  England,  in  such  a  case,  says  the  heir  is  in  by  descent 
and  not  by  purchase, 

<<  Having  stated  so  much  of  the  argument  in  the  present  case.  I 
must  now  mention  the  doubts  that  has  occurred  to  me  upon  the  sub** 
ject.  I  cannot  concur  in  the  judgment  which  has  been  pronounced; 
and  if  I  had  been  sitting  as  sole  judge  in  a  court  of  law,  bound  to 
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actaceordiog  to  the  dictates  of  my  conscience,  I  must  have  deter-        1799. 
mined  against  the  judgment  of  the  Court  helow.     But  the  case  is 


different  here;  when  I  am  to  state  what  1  conceive  is  fit  to  be  done.c^^u^"**^^^*'- 
I  cannot  arrogantly  desire  that  my  opinion  should  be  held  better  ^^^^^'^^  &e. 
than  that  of  the  Court  of  Session  ;  and,  on  a  point  of  Scots  law  of 
great  importance  to  the  public,  assert  that  they  have  been  mistaken. 
**  A  matter  which  I  have  yet  to  mention,  appears  to  have  biassed 
the  Court  considerably.  Within  these  last  twenty-five  or  thirty 
yean,  an  attempt  has  been  made  to  remedy  an  inconvenience  in  con- 
TCTaneing,  which  was  a  good  deal  felt  In  Scotland  every  security 
on  real  estate  is  itself  real.  Persons  in  this  country  having  money 
to  lend,  are  informed  that  the  titles  to  estates  in  Scotland  are  clear, 
and  that  interest  is  there  well  paid  ;  but  they  are  staggered  when 
thej  learn  that  they  cannot  dispose  of  such  securities  by  will.  A  de- 
an at  first  prevailed  to  have  this  matter  settled  by  act  of  Parliament, 
hut  it  was  not  effected.  The  present  Lord  President  of  the  Court 
of  Sesnon,  and  the  late  Lord  Justice  Clerk,  who  was  eminent  for  his 
knowledge  in  conveyancing,  thought  they  could  do  away  this  diffi- 
culty, and  still  make  a  good  security,  by  creating  a  trust,  and  so  re- 
terriog  a  power  to  devise  by  will.  I  am  apprehensive  that  the  de- 
ctiion  in  this  case  would  involve  questions  relative  to  the  securities 
to  vested  in  trustees ;  and,  therefore,  I  feel  the  more  delicacy  with 
regard  to  it,  where  the  consequences  might  be  so  widely  extended, 
and  10  disagreeable. 

'^  I  have  considered  this  point  along  with  the  noble  and  learned 
Locd  already  alluded  to,  and  we  agree  in  opinion,  that  it  should  be 
regulated  by  an  act  of  Parliament,  declaring  that  money  secured  on 
real  estates  should  still  be  considered,  and  be  devisable  as  money, 
thongh  descendible  to  the  heirs  at  law,  as  in  mortgages  in  fee  in  this 
country. 

"  Upon  the  whole,  my  opinion  is,  that  the  case  should  be  remitted 
to  the  Court  of  Session,  with  a  direction  to  them  to  reconsider  their 
jodgment  I  think  a  future  consideration  of  it  may  open  and  en- 
large the  views  of  the  Court ;  for,  upon  a  part  of  the  cause,  subse- 
<{aent  to  that  now  appealed  from,  they  preferred  the  heir  at  law,  and 
they  must  then  have  entertained  an  idea  of  the  case  which  was  not 
oomistent  with  their  former  decision.'* 

It  was  accordingly 

Ordered  and  adjudged  that  the  cause  be  remitted  to  the 

Court  of  Session,  with  a  direction  to  re-hear  the  parties 

upon  the  interlocutors  complained  of. 

For  the  Appellants,  R.  Dundas^  W.  Grants  Ad.  Rolland, 

Rob.  Craigie. 
For  the  Bespondents,   T.  Erakine^   Wm.  Adam^  Henry 

Erskine. 
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LORD  PEBTH. 


"  James  Donaldson,        ....  Appellant ; 

DONALDSON  j^^ES  LoRD  Perth,         ....        Respondent. 

House  of  Lords,  3d  February  1800. 

Defamation — Character — ^Factor. — Circumstances  in  which  an 
action  of  damages  brought  bv  a  factor  and  steward,  against  his 
late  employer  for  injurious  expressions,  tending  to  impeach  him 
with  neglect,  maleadministration,  and  dishonesty  in  his  office,  not 
being  proved  was  dismissed,  and  the  defence,  in  justification  of 
what  was  said  as  to  his  conduct,  sustained. 

The  appellant  had  acted  in  the  capacity  of  factor  and 
steward  on  the  estates  of  Lord  Perth,  and  it  was  alleged  by 
him  that  this  situation,  from  various  causes,  having  become 
disagreeable,  he  was  compelled  to  resign  it :  and  that  some- 
time thereafter  he  was  obliged  to  raise  the  present  action  of 
damages  against  Lord  Perth,  setting  forth  the  following 
circumstances : — That  Lord  Perth  had  conceived  an  invete- 
rate ill  will  against  him,  and,  actuated  by  this  feeling,  did 
his  utmost  to  ruin  his  character,  and  to  prevent  him  obtain- 
ing the  employment  of  others,  by  accusing  him  to  various 
persons,  and  in  the  most  public  manner,  of  maleadministra- 
tion,  negligence,  and  dishonesty,  using  the  most  injurious 
epithets  when  speaking  of  him.  Further,  that  with  a  view 
of  completely  blasting  the  appellant's  credit  and  reputation^ 
he  thought  proper  to  make  oath  before  a  magistrate  that 
the  appellant  was  indebted  to  him  in  a  large  sum,  and  on 
the  representation  that  he  intended  to  withdraw  himself 
from  the  kingdom,  he  obtained  a  fugaa  warrant,  and  was 
taken  to  prison,  in  consequence  of  all  which  proceedings  he 
lost  a  valuable  situation  as  factor  on  the  estates  of  Mr. 
Maul,  his  credit  and  reputation  being  injured  thereby. 

In  defence,  the  respondent  stated,  '*  that  the  defender  had 
**  good  reason  to  complain  of  the  pursuer,  in  place  of  having 
"  afforded  any  just  cause  of  complaint  to  him.  And  that  the 
**  application  to  the  sheriff,  and  subsequent  steps,  were  ren- 
"  dered  necessary,  and  fully  warranted  by  his  own  conduct;     . 
"  nor  had  the  defender  spoken  of  the  pursuer  in  any  other  -3 
''  terms  than  what  the  occasion  required,  and  his  conducts 
"  merited." 

A  proof  was  allowed.  One  witness,  who  was  asked  whe-^ 
ther  <*  he  ever  heard  the  defender  say  that  the  pursuer  ha(^^ 
''  acted  dishonestly  by  him,  or  rascally,  or  used  such  express 
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"  Bioiis  respeeting  Mr.  Donaldson.    Deponed,  that  he  never      isoo. 

**  heard  Mr.  Dmmmond  say  that  the  pursuer  had  behaved    — — 

"  dishonestly  or  rascally;  but  he   heard  him  use  warm  ex-  ^^^^^^^"^^ 

**  pressions  to  that  purpose ;   and   he  heard  him  express  lord  pebtu. 

"  himself  in  this  manner  on  different  occasions,  and  in  dif- 

"  ferent  companies ;  but  he  cannot  recollect  the  particular 

"  words." — Another  witness  being  asked,  **  If  he  ever  heard 

*"  Mr  Dmmmond  say  that  Mr.  Donaldson  had  let  the  farm 

"  of  Cargill  to  Mr.  Ducat  at  an  undervalue,  and  had  receiv- 

**  ed  from  Mr.  Ducat  some  consideration  to  himself  for  so 

"doing?    Depones,  that  he  heard  Mr.  Drummond  say  that 

"  the  farm  had  been  let  greatly  under  value,  and  that  Mr. 

^  Donaldson's  conduct  in  that  respect  was  very  miaccount- 

**  able,  or  words  to  that  purpose ;  but  he  nover  heard  him 

**  throw  out  the  insinuations  above  mentioned."    Also  being 

interrogated.  Depones  **  that  he  heard  Mr.  Drummond  say, 

**  on  several  occasions,  that  the  pursuer,  in  various  instances, 

"  did  not  manage  his  affairs  in  the  way  that  he  expected. 

**  That  the  things  which  Mr.  Drummond  found  fault  with, 

"  were  the  setting  of  the  farm  of  Cargill,  as  already  mention- 

**  ed,  Mr.  Donaldson  laying  out  unnecessary  sums  about  Pit- 

"  kellony,  and  his  drawing  money  from  the  Stirling  bank,  and 

"  his  not  laying  it  out  at  the  time,  and  in  the  manner  Mr. 

**  Drummond  expected ;  and  on  none  of  these  occasions  did 

^  Mr.  Drummond  say  that  the  pursuer  had  acted  dishonest- 

**  ly,  but  that  his  conduct  was  exceeding  suspicious  and  im- 

•*  proper."    Another  witness  (Sir  Wm.  Murray),  deponed, 

^Ihat  he  heard  Mr.  Drummond  say  that  the  pursuer  was  a 

''man  whom  the  deponent  ought  not  to  have  any  connec- 

"tion  with,  or  reconunend  to  any  person  as  a  factor.     He 

^cannot  recollect  the  expressions,  but  they  were  strong, 

"ind  he  appeared  to  be  warm  when  he  uttered  them;  and 

"  the  deponent  understood  from  Mr.  Drummond's  expres- 

"  sioDSy  that  he  considered  the  pursuer  to  have  acted  dis- 

"  honestly  in  that  matter." — *<  That  he  heard  the  pursuer 

**  lay  that  it  was  believed  in  the  neighbourhood  of  Cargill 

^  that  the  pursuer  owed  an  account  to  Charles  Ducat  for 

"  batcher  meat,  and  that  the  account  had  been  settled  by 

**  means  of  that  bargain,  and  that  Mr.  Drummond  concluded 

"  that  either  he  must  have  got  some  consideration  for  letting 

^^  the  farm  at  an  undervalue,  or  that  he  was  not  fit  to  be  em- 

*'  ployed  in  the  management  of  an  estate,  if  he  could  be  so 

**  pQssly  mistaken." 

In  r^;ard  to  the  meditatianejuffoi  warrant,  it  came  out  in 
L       Voof  that  he  bad  left  his  appointment  with  a  large  balance 
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1800.       in  his  hands,  and  there  were  some  bills  and  a  bond  about 
which  he  had  to  account.     He  was  written  to  for  the 


DONALDSON   baknco  by  Lord  Perth's  agent,  and  also  for  the  Touchers  of 


V. 


LORD  PERTH.  ^^^  accouuts,  aud  no  satisfactory  answer  was  given. 
July  8,  1794.  The  Court  pronounced  this  interlocutor.  "  The  Lords 
'*  having  advised  the  state  of  the  process  of  damages  at  the 
**  instance  of  James  Donaldson,  sometime  factor  to  James 
"  Drummond,  Esq.  of  Perth,  against  the  said  James  Drum- 
*'  mondi  his  constituent ;  testimonies  of  the  witnesses  ad- 
'^  duced^  and  writs  produced,  both  in  the  said  state  and  the 
*'  appendix  relative  thereto ;  and  heard  parties'  procurators 
''  thereon,  in  their  own  presence,  sustain  the  defence,  and 
''  assoilzie  the  defender  from  the  whole  conclusions  of  the 
"  action,  and  decern."  On  reclaiming  petition  the  Court 
Jan.  26, 1796.  adhered. 

Against  these  interlocutors  the    present    appeal    was 
brought  to  the  House  of  Lords. 

Pleaded  for  the  Appellant. — 1.  When  the  appellant  on- 
gaged  in  the  respondent's  service,  he  enjoyed  an  unblem- 
ished character  and  reputation  for  honesty  and  ability  in 
his  profession,  and  was  so  esteemed  by  the  most  respectable 
gentlemen  in  the  county,  which  is  established  by  many  parts 
of  the  proof.    The  nature  of  the  appellant's  employment^ 
that  of  steward,  is  such,  that  even  a  suspicion  excited,  may 
generally  be  fatal  and  ruinous.   From  the  heavy  responsibility 
which  attaches  in  the  management  of  a  great  estate,  great 
ability,  as  well  as  probity,  and  high  character,  is  indispen- 
sable ;  and,  consequently,  to  call  the  abilities  of  such  a  man 
in  question,  is  an  injury  of  the  deepest  kind,  and  to  ctot  an 
imputation  on  his  integrity  is  equally  destructive  and  fatal, 
where  his  ofBce  is  a  situation  of  trust  and  confidence.     The 
respondent  not  only  aspersed  the  appeUant's  character  to 
third  parties  in  general  conversation,  where  he  was  not 
called  on  or  bound  to  allude  to  the  subject ;  but  also  to  those 
persons  to  whom  he  had  occasion  to  state  his  opinion  ;  and 
the  tenor  of  these  expressions,  as  established  by  the  proof, 
was  to  impeach  the  appellant's  honesty  and  fair  dealing. 
In  addition  to  these,  and  as  still  farther  tending  to  ruin  and 
damage  the  appellant's  character,  credit,  and  reputation,  he 
had  alleged  he  was  about  to  abscond  for  debt,  and  had,  under 
this  pretext,  obtained  a  fugaa  warrant,  and  had  him  impri* 
Boned ;  by  all  which  he  had  lost  a  situation  as  factor  on  Mr. 
Maule's  estates,  and  had  suffered  loss  and  injury  otherwise. 
Nor  is  it  any  answer  to  this,  to  say,  that  this  situation  Iras 
lost  on  account  of  not  being  able  to  find  secnrity  for  Kki 
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iotromissionSy  because  inability  to  find  security  was  just  a       isoo. 
part  of  the  injurious  consequences  which  flowed  from  the 


respondent's  attacks  on  his  character  and  credit.    Had  the  Donaldson 
appellant  taken  a  bribe  for  letting  the  respondent's  farm  of  ljri>  ruBTn. 
Caigill  below  its  value,  there  might  have  been  some  proba- 
ble cause,  and  some  vestige  of  justification  for  these  calum- 
nies; but  as  there  is  no  evidence  whatever  of  this,  the  re- 
spondent is  liable  in  damages.    2.  He  is  separately  liable  in 
damages,  for  an  unwarrantable  and  most  oppressive  execu- 
tion of  the  warrant  as  in  meditatione  fugce ;  because,  in  resort- 
iDgto  this  diligence,  he  had  no  reasonable  ground,  and  no  pro- 
bablecanse  to  believe  that  the  appellant  was  about  to  leave  the 
country.    Such  a  step  is  not  to  be  taken  without  the  strong- 
est proofs  and  grounds  of  belief.     Such  a  warrant  charges 
the  person,  against  whom  it  is  issued,  with  fraud  and  dishon- 
esty towards  his  just  and  lawful  creditors  ;  and,  therefore, 
he  who  applies  for  it,  obtains  it  at  his  peril.     Law  has  justly 
laid  down,  that  a  person  who  rashly  and  without  cause, 
applies  for  a  warrant  against  his  alleged  debtor,  as  in  medi- 
Mimiitfugc^  will  be  subjected  in  damages,  if  upon  investi- 
gation it  shall  appear  that  no  suspicion  of  the  kind  prevailed. 
His  own  belief,  however  strong,  will  not  protect  him  from  re- 
paration.   He  must  show  not  only  that  he  believed,  but  that 
he  had  good  grounds  for  believing.    It  is  true,  nothing  but 
caution /urffcto  risti  is  demanded  :  but  the  step  is  injurious, 
is*the  proceedings  are  at  once  an  attack  on  credit^  charac-  ^^^  n  . 
ler,  and  reputation.    The  respondent  had  not  the  least  pro- tit.  47,  §  23! 
bable  cause,  and  did  not  assign  any  reasonable  ground  of  ^^^^l^"^*^-  >• 
belief  for  the  proceedings  thus  so  harshly  adopted,  and  so  Ergk/B  i. 
inhamanely  put  into  execution.  tit.  2,  §  21. 

Pleaded  for  the  Respondent, — 1.  In  order  to  constitute  a 
duffge  of  defamation,  it  must  be  shown  tha,t  a  person  has 
iodostriously  and  animo  injuriandi  propagated  reports  to 
the  prejudice  of  another ;  whereas  it  appears  from  the  proof 
taken  in  this  case,  that  so  far  from  circulating  such  reports 
to  the  world  at  large,  the  respondent  only  expressed  a  just 
indignation  at  the  appellant's  conduct  to  his  own  intimate 
^oaintances,  some  of  whom  had  all  along  interested  them- 
Kifes  in  the  appellant's  welfare,  and  to  those  who  had  both 
Aright  and  interest  to  make  enquiries  regarding  him.  2.  In 
the  meditatione  fiigoi  warrant  against  the  appellant,  the  re- 
spondent proceeded  upon  such  reasonable  grounds  of  belief 
it  are  held  sufficient  in  law  to  justify  such  a  step  and  to  sup- 
port the  warrant ;  and  the  warrant  was  executed  in  as  mild 
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1800.       a  manner  as  possible,  consistently  with  the  oircumstances  ; 

and  there  is  no  law  that  prevents  a  creditor  from  resorting 

DONALDsoM  ^q  g^^J^  ^  diligonco,  whilo  he  is  at  the  same  time  taking 
LOBD  PERTH.  measuTcs  for  attaching  his  effects ;  and  the  respondent  can- 
not be  charged  with  proceeding  illegally  or  oppressiyely  on 
this  account. 

After  hearing  counsel, 
Lord  Eldon  said, 
"  My  Lords, 

'*  Some  of  the  circumstances  in  the  present  case  appear  to  hasfm 
been  so  hard  up^n  the  appellant,  that  I  almost  wish  I  could  peraeiTe 
some  reasonable  ground  on  which  to  rererse  the  judgment  pronoun- 
ced against  him  by  the  Court  below.  But,  much  as  I  disapproTa 
the  circumstances  of  the  arrest,  it  does  not  appear  to  me  that  the 
judgment  can  be  rerersed,  without  imputing  to  the  respondent  a 
malicious  disposition  towards  the  appellant,  which  is  neither  to  be 
inferred  from  the  eyidence  in  the  cause,  nor  presumed  firom  ifbai 
usually  takes  place  among  mankind  in  cases  of  a  like  nature. 

"  The  judgment  was  unanimous  against  the  appellant.  The 
consists  of  two  branches,  the  one  relatire  to  an  alleged 
on  the  part  of  the  respondent,  and  the  other  relatire  to  his  oath,  oo 
which  the  appellant  was  arrested.  When  it  is  insisted  on  the  part 
of  the  appellant,  that  what  the  respondent  stated  to  Sir  WiOkm 
Murray  and  others,  on  the  subject  of  the  lease  of  the  farm  of  Car- 
gill,  and  what  he  swore  in  his  oath  upon  which  the  arrest  proceeded, 
were  consequences  of  a  wicked  heart  and  a  malicious  di^>ositi<m  to- 
wards the  appellant,  it  is  in  my  mind  not  an  unimportant  &ct  in  die 
cause,  that  the  Court  below  has  unanimously  held  the  contnoy 
opinion. 

^^  One  of  your  Lordships  correctly  intimated,  that  the 
must  jbe  confined  to  the  &rm  of  Caigill,  as  that  alone  was 
in  the  condescendence.  Other  general  allegations  of  del 
were  suggested,  but  in  so  Tague  a  manner,  that  the  reqiondent  could 
not  possibly  haye  made  any  defence  to  them.  Let  us  therefore  see 
how  the  fact  stands  with  regard  to  the  farm  of  CaigilL 

**  You  will  recollect  that  Sir  William  Murray  was  the  appeUaat^a  I 
friend,  and  introduced  him  to  the  respondent ;  it  appears  to  me  ^bmi  J 
his  evidence  is  most  material  in  &Your  of  the  respondent  upon  Ibis  | 
point.    It  turns  out  from  Sir  William's  deposition,  that  he  also  hmi  l 
heard  surmises  in  the  county  relative  to  the  appellant's  conduet  m  | 
to  the  farm  of  Cai^ll ;  and  this  matter  does  not  rest  on  the  deposi- 
tions of  Bannerman  the  farmer,  or  Bannerman  the  minister,  or  ^ 
Fenwick,  as  the  appellant  contended.      And  Sir  William  Ibnf*} 
says,  he  cannot  recollect  that  Lord  Perth  mention^  this  subject  ^ 
him  in  the  hearing  of  any  third  party,  but  once,  and  that  was  ^ 
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tlie  Iieeniig  of  Sir  William's  son.    Erety  thing  suggested  against       ]800. 

tlie  TC^Nrndent  npon  this  point,  is  stated  to  hare  taken  place  in  con-     

▼cnaliom  onlj.  From  the  whole  eridence,  it  appears  that  an  opin-  donaldsom 
km  did  prendl  in  the  county,  that  the  appellant  had  been  guilty  of 
vneoodiict  with  regard  to  this  form  of  Gaxgilly  that  Lord  Perth  be- 
liercd  this  opinion  to  be  well  founded^  and  stated  as  much  in  conrer- 
sadon  to  Sir  William  Murray  and  others.  But  this  is  not  sufficient 
to  support  the  appellant  on  the  subject  of  the  defamation ;  he  ought 
to  have  shown  that  no  such  general  opinion  preyailed,  but  that  Lord 
Perth  had,  without  reason,  maliciously,  and  from  the  dictates  of  a  bad 
de&med  the  appellant. 
**  Tkb  other  part  of  the  cause  relates  to  the  arrest.  The  law  on 
m  nhjeet  is  correctly  stated  in  one  of  the  reasons  to  the  appellant's  Reason  2(1 
(His  Lordship  read  part  of  this.)  ^  His  own  belief  that  the 
intended  to  fly,  howerer  strong,  will  not  protect  him  from 
**  maliiig  reparation.  He  must  show,  not  only  that  he  beliered,  but 
^  dull  he  had  good  grounds  for  believing.'*  By  this  I  understand, 
thai  if  die  conclusion  of  the  respondent's  mind  was  not  such  a  con- 
chmn  aa  might  be  drawn  by  honourable  men  firom  similar  circum- 
ilanoety  he  ought  to  be  answerable  in  damages. 

**  In  the  present  case,  you  will  recollect  that  the  following  circmn- 
ibnees  did  obtain :  When  it  was  settled,  that  the  appellant  was  to 
hife  Loid  Perth,  it  appears,  by  his  own  admission,  that  he  had  a 
Unee  of  Lord  Perth's  cash  in  his  hands,  to  the  amount  of  £500 
sr  £000,  out  of  which  he  claimed  a  deduction  of  about  £67*  He 
U  abo  certain  bills  to  the  amount  of  <£400  or  £500,  which  he  had 
tdten  for  ihe  sale  of  part  of  Lord  Perth's  property.  And  there 
ns,  hendes,  a  bond  to  the  bank,  in  which,  though  Lord  Perth  was 
sota'pffiDcipal,  yet  he  was  cautioner  for  the  appellant;  and  this 
aonej  was  intended  for  Lord  Perthes  use.  Most  part  of  this  money 
bad  been  drawn  on  by  the  appellant. 

**  When  the  rebtion  between  the  parties  was  to  cease,  a  circum- 
taee  strikes  me  as  material,  from  which  to  infer,  whether  or  not 
tIeifpeDant  would  stand  by  the  judgment  of  his  country. — Mr. 
LunsAnne,  the  respondent's  agent,  calls  for  the  appellant^s  Touchers, 
aidibr  the  balance  in  his  hands.  Granting  that  it  was  wrong  to 
edl  for  the  Touchers ;  ought  not  the  appellant  to  have  proposed  to 
iqr>  or  lodge  the  balance  in  his  hands  ?  It  is  odd,  that  he  is  also 
dent  with  regard  to  the  bond  granted  to  the  bank.  Lumsdaine  re- 
(ttSs  his  demand  on  these  subjects  in  the  most  pressing  manner  ; 
aidjoa  will  recollect,  in  the  appellant's  short  letter  to  Mr.  Lums- 
Une^  he  says  not  a  syllable  on  these  points,  but  mentions  that  he 
VM  gcnng  to  the  east  country. 
''I  **  Was  not  this  a  circumstance  sufficient  to  raise  suspicions  in  the 
Li^  idad  of  any  person  whatever  ?  Mr.  Maule's  commissioners  state, 
«cl    tht  what  first  alarmed  them,  was,  that  the  appellant  neither  paid 
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1 800.        nor  lodged  the  balance  when  demanded  of  him,  and  that  they  thought 

—     little  of  the  arrest.    How  was  it  then  that  the  appellant  was  diaap- 

i>oNALDsoN   pointed  of  Mr.  Maule's  employment  ?    I  say,  it  was  owing  to  his 
LORD  PKRTH.  ^^^  fault.    Mr.  Guthrie,  one  of  Mr.  Maule's  commissioners,  states 
that  the  arrest  made  no  impression  upon  them,  but  that  they  were 
struck  with  the  appellant's  conduct  with  regard  to  the  balances. 

'^  But  Lord  Perth  was  not  answerable  for  these  matters  being 
conveyed  to  Mr.  Maule's  commissioners.  It  appears  from  the  evi- 
dence of  Sir  William  Murray,  that  he  thought  it  his  duty  to  com- 
municate to  Mr.  Maulers  commissioners  the  reflections  made  on  Mr. 
Donaldson's  character ;  and  to  do  this  he  had  no  authority  from  Lord 
Perth. 

^'  The  butler's  letter  has  been  much  observed  on  by  the  appellant 
I  do  not  say  that  it,  of  itself,  was  sufficient  evidence  on  which  to  found 
the  affidavit,  in  any  other  view  than  as  it  related  to  a  person  who 
had  conducted  himself,  in  the  manner  I  have  mentioned,  with  r^;aid 
to  the  balances.  It  stated  the  general  opinion  to  be,  that  the  app^ 
lant  might  leave  the  country.  The  butler,  on  his  examination,  says, 
he  learnt  this  opinion  from  one  Thomson ;  Why  then  was  not  Thom- 
son asked  where  he  got  this  information  ?  The  only  answer  to  this 
is,  that  the  appellant  would  not  allow  Thomson  to  be  examined. 

'^  From  all  these  taken  together,  the  non-payment  or  lodging  of 
the  balances,  (which  are  not  yet  paid) ;  the  appellant's  silence  with 
regard  to  the  bank  bond,  and  the  general  opinion,  as  stated  by  the 
butler ; — can  it  be  said  that  the  respondent  could  not  be  of  ofnnion 
that  the  appellant  might  get  out  of  the  reach  of  justice  ?  No,  nys 
the  appellant,  the  respondent  knew  I  was  engaged  to  Mr.  Manle ; 
but  it  does  not  appear  that  Lord  Perth  at  that  time  knew  this :  And 
Mr.  Guthrie  says,  that  the  appellant's  engagement  with  Mr.  Maule 
was  not  prevented  by  the  arrest,  but  by  his  non-payment  of  the 
balances. 

^'  I  am  therefore  of  opinion,  that  it  is  unsafe  that  your  Lordships 
should  say,  that  this  arrest  proceeded  from  the  workings  of  a  bad 
heart ;  and  that  you  cannot  reverse  the  judgment  of  the  Court  below 
on  any  ground  which  has  been  insisted  on  by  the  appellant. 

*<  I  therefore  move  that  the  interlocutors  a'ppealed  from  should  bfls 
affirmed." 

After  hearing  counsel,  it  was 

Ordered  and  adjudged  that  the  appeal  be  dismissed,  an 

that  the  interlocutors  therein  complained  of  be 

firmed. 
For  the  Appellant,  Henry  Erskine,  C  Hope. 
For  the  Respondent,  R.  Dundas,  Robert  Blair^  Arc^ 

Campbell^  jur^ 


\ 
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(M.  7471.)  1800. 

The  Bby.   Doctor  Michael  M'Culloch,  ^  m^culloch 

Minister  of  the  Gospel  in  the  Parish  of  >  Appellant;      ;^l,an  8£c 

Bothwell, ) 

William  Allan,  Schoolmaster  of  Bothwell, 

CoLONBL  John  EUmilton  of  Motherwell, 

The  Kight  Honourable   William   Lord 

Bblhaybn,    Jambs    Gunnison,    Esq.    of  )  Respondents. 

JerriBton,    Jambs    Hamilton,     Esq.    of 

Holmhead,    and  other  Heritors  of  the 

Pariah  of  Bothwell, 

House  of  Lords,  18th  Feb.  1800. 

JuBUDicnoN — Schoolmastbr. — ^In  the  appointment  of  a  parish 
idioolinaster,  the  minister  of  the  parish  dissented  to  the  election 
of  die  person  appointed  by  the  other  heritors.  He  repeated  his 
objections  before  the  presbytery,  who  is  appointed  by  act  of  Parlia- 
ment to  take  trial  of  his  fitness  and  qualifications  for  the  office. 
These  objections  being  over-ruled,  the  minister  appealed  to  the 
Synod,  and  the  schoolmaster  brought  an  advocation  to  the  Court 
of  Session.  The  Synod  unanimously  reversed  the  sentence  of  the 
piesbyteij,  notwithstanding  the  sist  had  been  intimated  to  them, 
whereupon  the  schoolmaster  also  tendered  a  petition  and  complaint, 
and  the  whole  question  of  jurisdiction  was  discussed  under  the 
following  heads ;  Ist  Whether  the  sentence  of  the  presbytery 
was  final  ?  2d.  Whether,  if  not  final,  the  appeal  lay  to  the  Synod, 
and  other  higher  Ecclesiastical  Court  ?  or,  3d.  Whether  the  appeal 
was  to  the  Court  of  Session  ?  Held  the  review  to  be  in  the  Court 
of  Session ;  Reversed  in  the  House  of  Lords,  and  the  interlocutor 
aflirmed,  remittiug  the  cause  to  the  presbyteiy,  with  an  opinion 
expressed,  that  it  was  not  the  province  of  the  Court  of  Session, 
bat  of  the  higher  ecclesiastical  courts  to  say,  whether  the  sentence 
of  the  presbytery  was  final  or  not. 

Under  the  act  1696,  c.  26,  the  right  of  electing  parochial 

Schoolmasters  is  vested  in  the  heritors  and  minister  of  the 

parish;  bat  the  person  so  elected  has  no  right  to  enter  upon 

t'lie  exercise  of  his  office,  nor  is  he  entitled  to  draw  the 

«alary,  or  enjoy  any  of  the  civil  emoluments  of  it,  until  the 

l^resbytery  of  the  bounds  has  taken  trial  of  the  sufficiency 

and  qualificiitions  for  the  proper  discharge  of  the  duties  of 

that  office  which  be  has  been  chosen  to  fill. 

William  Allan,  the  respondent,  was  elected  by  the  heri- 
tors gchoolma&ter  of  the  parish  of  Bothwell ;  but  the  minis- 


120  CASES  ON  APPEAL  FROM  SCOTLAND. 

1800.       ter  of  the  parish  not  being  satisfied  with  his  qnalificationSy 

dissented,  and  stated  his  objections  at  the  meeting  on  the 

m»c»;lloch  ^ay  of  election.  These  objections  were  oyerrnled  by  a 
ALLAN,  &. .  majority  of  the  heritors  present.  Mr.  Allan  then  went  be- 
fore the  presbytery,  in  terms  of  the  act,  to  undergo  his 
trials  of  his  qualification  for  the  office  into  which  he  had 
been  elected.  Dr.  M'CuUoch  again  renewed  his  objections 
before  the  presbytery  as  to  Allan's  qnalifications,  bat  these 
being  oyerrnled,  Mr.  Allan  was  fennd  duly  qualified.  The 
appellant  protested,  and  appealed  to  the  next  synod*  or 
church  court.  This  appeal  being  allowed  and  recorded^  the 
respondent  Allan  presented  a  bill  of  adyocation  to  the  Covrt 
of  Session,  in  which  he  obtained  a  sist.  The  bill  was  pass- 
ed, and  ultimately  discussed  before  the  Lord  Justice  Clerk 
as  Ordinary. 

In  the  meantime,  the  Synod  of  Glasgow  and  Ayr,  although 
the  sist  was  intimated  to  them,  considering  that  this  sist 
could  only  apply  to  the  ciril  right  of  election,  proceeded  to 
take  up  the  appeal  from  the  presbytery  of  Hamilton ;  after 
considering  which,  they  unanimously  reyersed  the  sentence 
complained  of,  and  declared  Mr.  Allan  not  qualified. 
Whereupon  he  presented  a  petition  and  complaint  to  the 
Court  of  Session,  complaining  of  the  synod  as  a  body,  and 
of  the  appellant  as  an  individual,  for  haying  been  guilty  of 
a  contempt  of  authority,  by  proceeding  to  take  cognizance 
of  these  appeals  notwithstanding  the  sist  in  the  bill  of  adyo- 
cation.  The  Court  dismissed  the  petition  and  complaint  in 
so  far  as  regarded  the  synod ;  but  it  was  remitted  in  so  far 
as  concerned  Mr.  M'Culloch,  the  objector,  to  the  process  of 
adyocation  depending  before  the  Lord  Justice  Clerk,  before 
whom  the  general  question  of  jurisdiction  of  the  Court  of 
Session  was  to  be  discussed,  to  try,  1st.  How  far  these  pro- 
ceedings of  the  presbytery  were  final  ?  or,  2d.  If  an  appeal 
was  competent  from  their  sentence.  Whether  it  was  to  the 
superior  ecclesiastical  judicatories  alone  ?  or,  3d.  To  the 
Court  of  Session  ? 

The  appellant  maintained  that  the  proceedings  of  presby- 
teries, in  taking  trial  of  the  qualifications  of  schoolmasters, 
under  the  act  1693,  c.  22,  were  only  reyiewable  by  the  su- 
perior ecclesiastical  courts.  All  presbyteries,  according  to 
the  constitution  of  the  Church  of  Scotland,  were  courts 
whose  sentences  were  in  no  case  final ;  and,  when  reviewed, 
the  only  court  competent  to  review  their  sentences,  was  the 
superior  ecclesiastical  tribunal.    To  suppose  that  the  son- 
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tenee  of  the  presbytery  could  be  final,  would  be  to  suppose      isoo. 

thtft  it  had  within  itself  a  supreme  jurisdiction.     By  tho    

ptrticular  schoolmasters'  act«  it  has  no  such  final  jurisdiction,  u'cdlloch 
By  the  constitution  of  the  church,  which  exhibits  a  regular  allan,  &e. 
and  gradual  subordination,  from  kirk-sessions  to  presbyte- 
ries, from  presbyteries  to  provincial  synods,  and  from  pro- 
▼indal  synods  to  General  Assemblies,  the  right  of  review 
lies  from  all  subordinate  to  the  higher,  which  leaves  no 
final  jurisdiction  in  the  subordinate  court,  as  is  shown  by 
the  act  1592,  c.  116,  regulating  the  various  jurisdictions  of 
the  church.  And  as  by  the  schoolmasters*  act  1693,  c.  22, 
the  power  of  taking  the  trial  of  the  qualification  of  school- 
masters was  declared  to  belong  to  ^*  presbyteries  of  the 
boirods;"  and  as  an  appeal  to  tho  superior  ecclesiastical 
courts  is  not  thereby  excluded,  an  appeal  must  lie,  accord- 
ing to  the  constitution  of  the  church,  to  their  superior  tri- 
bontls,  and  consequently  cannot  bo  final  with  the  pres- 
byteiy. 

As  therefore  tho  power  of  review  is  not  expressly  exclud- 
ed, and  the  proceedings  of  the  presbytery  not  declared  to 
be  final,  it  follows,  2d.  That  an  appeal  lies  to  the  superior 
ecclesiastical  court  alone,  and  not  to  the  Court  of  Session, 
or  any  other  civil  court;  because  it  would  require  an  ex- 
pren  enacunent  to  make  the  proceedings  of  a  court,  with 
known  and  established  powers,  subject  in  one  instance  to 
review  in  a  different  court,  which  had  no  superior  jurisdic- 
tion in  regard  to  it  in  ordinary  cases.  And,  on  these  grounds, 
tbe  presumption  of  law  is,  that  the  appeal  must  go  from  the 
presbytery  to  the  synod. 

By  the  respondent  it  was  answered,  1st.  That  the  powers 
of  presbyteries  in  taking  trial  of  the  qualifications  of  school- 
misters,  was  not  part  of  their  proper  ecclesiastical  jurisdic- 
tion, conferred  upon  them  by  the  laws  of  the  church ;  but 
<mly  a  statutory  jurisdiction  conferred  on  them  by  the  legis- 
lature, as  parliamentary  commissioners,  employed  to  exercise 
certain  ministerial  powers;  and,  consequently,  this  being 
tbe  origin  of  their  powers,  and  these  being  civil  in  their  na- 
ture, as  connected  with  the  election  of  a  schoolmaster, 
which  was  a  civil  act,  and  the  schoolmaster  not  an  ecclc- 
Atttical  person,  the  right  of  review  lay  from  the  presbytery 
to  the  Court  of  Session,  and  consequently  tbe  Court  of  Scs- 
i^on  had  proper  jurisdiction  in  the  matter. 

The  Lord  Justice  Clerk  (McQueen)  reported  the  case  to 
the  Court. 
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1800.  And  the  Court  pronoiiDced  this  interlocator : — <<  Upon 

**  the  report  of  Lord  Justice  Clerk,  and  having  advised  the 


M'cuLUKJB   «•  informations  for  the  parties,  the  Lords,  in  the  advocation, 
ALLAif',  &c.   ''  remit  the  cause  simpliciter ;  and  in  the  petition  and  com- 
M«y25. 1792. "  plaint,  assoilzie  the  defender,  and  dismiss  the  petition  and 
''  complaint,  and  decern."* 

On  reclaiming  petition  the  Court  ordered  memorials ;  and 
thereafter,  on  considering  these,  the  Court  altered  "  the  in- 
Ma7  2l,  1793.*«  terlocutor  reclaimed  against;  find  that  the  sentence  of 
"  the  presbytery  is  not  final,  but  that  the  power  of  review 
**  lies  in  this  Court,  and  not  in  the  supreme  church  judica- 
"  tories ;'  and  therefore  advocate  the  cause,  and  remit  to  the 

Not.  26, "  Lord  Ordinary  to  proceed  accordingly."      On  reclaiming 

petition  the  Court  adhered. 


*  Opinions  of  the  Judges. — (Interlocutor  25th  May  1792.) 

LoBD  PiiESiDRNT  Campbbll. — ^'  This  is  a  question  of  jurisdiction 
with  respect  to  the  qualification  and  admission  of  a  schooknaster. 

*^  Three  opinions  haTe  been  entertained.  First,  that  the  sentence 
of  the  presbytery  is  final.  2d.  That  the  review  is  in  the  Court  of 
Session.    3d.  That  it  is  in  the  superior  church  courts. 

'Mst  Point.  This  is  the  most  important  of  any.  The  proposi- 
tion is  adverse  to  the  fundamental  principles  of  the  constitution. 
No  inferior  judicature  in  this  country  is  final,  unless  it  be  so  declar- 
ed hj  statute.  Even  the  supreme  Courts  of  Session  and  Exchequer, 
and  Commission  of  Teinds,  are  subject  to  appeal  to  the  House  of 
Lords.  As  to  the  last  instance,  see  Decisions  1781,  &C.,  case  of 
Kirkden,  (ante  vol.  II.  p.  621.) 

^*  In  all  civil  matters,  the  Court  of  Session  has  a  supreme  control- 
ling power,  and,  lajiog  special  statute  aside,  no  injustice  or  wrong 
can  take  place,  nor  any  grievance  be  stated  of  a  civil  nature,  which 
may  not  in  some  ooe  form  or  another  be  brought  under  cognixance 
of  this  Court ;  even  those  instances  which  must  originate  before 
other  courts.  And  we  often  review  acts  of  a  ministerial  nature 
done  by  public  officers,  without  the  intervention  of  an  inferior  court, 
properly  so  called,  e.  g.  in  the  execution  of  legal  diligence,  or  we 
stop  by  suspension,  acts  done  or  attempted  by  private  individuals 
against  law. 

^^  It  may  happen  that  the  act  complained  of,  is  the  result  of  dis- 
cretiooary  powers  vested  in  certain  officers,  or  exercised  by  inferior 
courts*  by  statute,  or  at  common  law,  which  a  court  of  superior 
jurisdiction,  although  competent,  ought  not  to  interfere  with,  unless 
the  boundaries  of  sound  and  reasonable  discretion  have  been  exceed- 
ed.    Thus  the  Court  of  Tithes  has  a  discretion  with  respect  to  the 
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Against    these   interlocutors    the   present  appeal  was       1800. 
brought  to  the  House  of  Lords. 
Pleaded  for  t/ie  Appellant.— Bj  the  act  1693,  c.  22,  all 


M*CDLLOCH 

v. 
schoolmasters  and  teachers  of  youth  in  schools,  are  declared   allan,  &c. 


^[oantam  of  stipends,  and  the  Court  of  Session  has  a  discretion  with 
respect  to  granting  protections  under  the  bankrupt  act.  An  appeal 
against  any  judgment  of  that  kind  would  not  be  well  received,  al- 
though not  incompetent.  In  the  cases  of  Kirkdcn  and  Tingwall, 
(ante  vol.  III.  p.  140t)  the  appeal  was  receired,  and  certain  points 
discussed ;  but  the  causes  were  remitted  to  reconsider  circumstances. 
It  is  behered  in  a  late  instance,  viz.  Robertson  of  Banff,  an  appeal 
was  attempted  against  an  interlocutor  refusing  a  protection,  but  the 
House  of  Lords  thought  it  improper,  and  did  not  allow  the  cause  to 
behei^ 

^  In  many  instances  of  a  discretionary  nature,  this  Court  has 
giien  relief  against  the  actings  of  inferior  courts,  magistrates,  or 
public  officers ;  Tailors  of  Edinburgh  v.  Journeymen  Tailors,  28th 
July  1778,  (Mor.  7623.)  (Wages  of  Workmen)  ;  Paterson  r.  Magis- 
trates of  Stirling— (Regulations  of  Market,)  28th  Feb.  1783,  (Mor. 
1997.)  Wilson  9.  Magistrates  of  Glasgow,  (Stent  dues),  16|h  June 
1759,  (Mor.  1807a) 

"*  h  is  still  more  clear  that  acts  of  a  ministerial  nature  are  sub- 
ject to  review ;  Finlay  v.  Magistrates  of  Linlithgow,  (Weights  and 
Measures,)  2l8t  July  1782,  (Mor.  7390.) 

**  It  is  equally  clear  that  the  idea  of  this  Court,  acting  as  Com- 
missioners of  Parliament,  not  being  subject  to  rcTiew,  is  ill  founded. 
The  Court  of  Teinds  is  an  instance  of  this,  and  Commissioners  of  Sup* 
ply,  another.  Ross  v,  Mackenzie,  10th  March  1774,  (Mor.  C663.) 
8ee  also  the  cases  mentioned  on  p.  73  of  this  paper,  (printed  pleading 
lodged  in  Court  containing  the  case,  and  quotation  of  authorities) 
about  Justices  of  the  Peace. 

'*'  The  trial  of  a  schoolmaster's  qualifications  is  not  purely  minis- 
teiial,  but  of  a  judicative  nature.  Neither  is  it  discretionary.  What 
if  a  majority  of  ignorant  lay  elders,  &c.  from  pique  and  malice,  had 
found  die  pursuer  disqualified,  where  he  could  proye  that  he  was 
well  qualified  ?  Would  there  be  no  redress  ?  See  cases  of  Penpont, 
(Thomson) ;  Telfer,  Schoolmaster  of  Langholm ;  Schoolmaster  of 
Glbimy,  &c. 

^  It  is  clear  as  to  censure  and  deprivation,  that  the  presbytery's 
(tentence)  cannot  be  final,  and  no  instance  of  the  kind  can  be  given 
with  respect  to  the  sentence  of  any  subordinate  court,  either  civil, 
crimiDal  or  ecclesiastical,  being  final,  especially  where  the  trial  is 
mthout  jury,  and  the  act  1693  makes  no  distinction  in  this  respect 
l>etween  the  previous  trial  and  the  subsequent  sentence. 
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^^^-  to  be  liable  to  the  trial,  judgment,  and  censure  of  the  pres- 

^4^^^  bytery  of  the  bounds,  for  their  sufficiency,  qualifications,  and 

r.  deportment  in  the  office ;  and  as  the  jurisdiction  of  the  Bu« 

ALLAN,  &c.  perior  church  courts  is  not  excluded,  an  appeal  must  lie 


"  It  may  be  noticed,  that  the  extraordinary  commisuon  granted 
in  1690  for  yintation  of  uniyersities,  colleges,  and  schoolsi  was  not 
at  an  end  in  1693.  Tide  Act  1693,  c.  41.  But  this  was  not  coib- 
udered  as  interfering  with  the  common  right  of  risitation  whidi  be- 
longed to  presbyteries  in  the  case  of  schools,  fixed  by  the  act  1693, 
c  22,  upon  the  foundation  of  a  right  existing  in  the  church  long  be- 
fore. Whether  the  extraordinary  commission  was  understood  to 
have  final  powers  or  not,  is  doubtful  i  but  the  power  declared  to  be 
in  presbyteries,  as  a  standing  and  perpetual  commission,  has  nerer, 
either  in  that  or  in  any  other  article  of  jurisdiction,  {e,g.  the  cognis- 
ance with  respect  to  manses  and  glebes,)  been  held  to  be  final,  nor 
could  any  reason  of  expediency  or  justice  be  figured  for  resting  sudi 
a  power  without  control  in  any  inferior  judicature,  sudi  as  a  pres- 
bytery. 

^'  The  case  of  strong  and  idle  Tagrants  mentioned  jn  p.  70  of  the 
memorial,  seems  to  be  misunderstood.  A  power  of  cognisance  is 
given  to  kirk-sessions,  because  the  fines  are  applied  to  the  support 
of  the  poor;  but  the  act  1600,  c  19,  says  expressly,  that  there  shall 
be  a  control  in  the  presbytery,  and  if  in  the  presbytery,  it  must  fiom 
thence  go  to  the  superior  kirk  courts.  But  at  least  there  is  a  power 
of  review  somewhere,  and  nothing  that  either  a  lark-session  or  a 
presbytery  could  do,  in  that  matter,  would  be  final 

<<  The  same  thing  is  to  be  said  as  to  the  steeping  Unt,  the  fines 
being  applicable  to  the  poor. 

<^  As  to  the  distinction  attempted  between  one  kind  of  qualifica- 
tion and  another,  and  the  difficulty  of  trying  professional  skill  in 
the  Court  of  Session  or  General  Assembly,  the  matter  is  easily  ex- 
tricated. No  such  distinction  is  to  be  found  in  the  statute,  and  no- 
thing is  more  easy  than  trying  professional  skill  in  a  court  of  review, 
by  remitting  the  matter  to  persons  of  skill,  to  take  trial  and  report, 
in  the  same  way  as  is  every  day  done  in  matters  of  accounting. 

"  The  case  of  mechanics,  and  judging  of  the  essay  piece  of  any 
candidate  to  be  admitted  to  any  incorporation,  admits  of  an  answer. 
A  corporation  may  do  great  injustice,  and  be  guilty  of  great  oppres- 
sion, if  a  majority  of  its  members  are  allowed  to  judge  finally  upon 
such  points.  Accordingly,  their  actings  must  be  liable  to  control  in 
the  higher  courts,  such  as  the  Convenery,  the  Magistrates,  or  the 
Court  of  Session ;  and  it  is  presumed  that  the  proceedings  of  a  pres- 
bytery, in  licensing  preachers,  or  trying  the  qualifications  of  ministers, 
are  liable  to  review  in  the  superior  church  courts. 
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from  every  sentence  of  a  presbytery  relative  to  this  matter,  1800. 

to  the  synod,  and  from  thence  to  the  General  Assembly, 

being  the  courts  to  which,  according  to  the  constitution  of  m'cullocu 

the  church,  an  appeal  lies,  as  to  all  matters  and  causes  allan,  iSccJ 


^  As  to  manses  and  glebes,  upon  examining  the  acts  of  Parlia- 
ment, it  will  be  found  that  none  of  them  vest  any  proper  jurisdiction 
in  the  presbyteiy,  though  by  custom  they  have  assumed  the  jurisdic- 
tion, tobject  to  control'  in  the  Court  of  Session,  as  the  supreme  ci^ 
eonrt  .  The  act  1572,  c.  48,  taking  it  for  granted  that  there  were 
mioses  and  (^ebes  abeady  existing,  which  belonged  to  parsons  and 
muBf  dedares  that  the  '^  manses  maist  nearest  to  the  kirk,  with  four 
**  aoes  of  the  glebe  lying  contigue,  or  maist  nearest  to  the  manse,*' 
ahall  be  specially  ^'  marked  out  and  designed  by  the  bishop,  superin- 
**  tendant,  or  commissioner  of  the  diocese,  with  the  advice  of  two  of 
"  the  most  honest  and  godly  of  the  parishioners,  as  a  manse  and 
'^  glebe  for  the  minister  serving  the  cure  in  time  coming  ;*'  and  the 
sets  1649  c.  45,  and  1663  c.  21,  ordain  the  heritors,  at  sight  of  the 
Udiop,  or  such  ministers  as  he  shall  appoint,  with  two  or  three  of 
die  most  knowing  and  discreet  men  in  the  parish,  to  build  manses, 
and  the  heritors  to  be  at  the  expense  of  repairing.    These  acts  ap- 
pear to  have  laid  the  foundation  for  the  customary  jurisdiction,  as- 
nned  by  presbyteries,  in  designing  manses  and  glebes,  but  which  in 
kw,  seems  to  require  the  concurrence  of  the  heritors  or  parishioners ; 
and  hence  the  powers  of  the  presbytery  or  church,  go  no  further  than 
lim^y  to  design,  t •  e»  point  out  what  is  necessary  to  be  done,  in  the 
ame  way  as  they  may  call  upon  the  heritors  to  contribute  the  neces' 
upf  fund  to  a  schoohnaster ;  but  they  have  no  further  power  over 
idu)olmaster^s  salaries ;  see  Brown  v.  Heritors  of  Dunfermline,  22d 
Jolj  1768,  (Mor.  7^89),  and  in  the  same  waythe  church  courts  have 
M  further  power  over  manses  and  glebes  ;  but  the  parties  who  have 
the  patrimonial  interest  must  be  left  to  their  remedies  at  common 
kw. 

**  At  the  same  time,  if  the  members  of  a  presbyteiy  were  to  de- 
<£ne  doing  their  duty  in  designing  a  manse  or  a  glebe,  by  refusing 
to  giTe  any  determination  at  all,  it  is  thought  the  remedy  would  be, 
bj  appeal  to  the  Synod  and  General  Assembly,  to  compel  them.  If 
ttej  once  execute  the  trust  committed  to  them,  they  are  funcliy  and 
nother  they  nor  their  superiors  have  more  to  do  in  the  business ;  but 
it  ii  on  all  hands  admitted  that  still  there  is  a  power  of  review :  viz. 
indie  Court  of  Session. 
**  2d.  Question*  Whether,  in  the  case  of  schoolmasters,  the  review 
iiiii  the  Court  of  Session  or  superior  church  courts?  After  the 
{lofbaion  of  learning  we  have  had  on  this  question,  it  remains 
^vhete  it  did.    The  act  1693  means  to  give  exactly  the  same  power 
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1800.  which  come  under  cognizance  of  presbyteries.     This  juris- 

•  diction  of  the  presbyteries  relative  to  the  qualifications  of 

M'coLLocH  schoolmasters  is  not  a  ministerial  power,   conferred  upon 

ALLAN,  &c.  them  tn  statnti,  and  which  is  enjoyed  by  them  independent 


and  the  same  cognizance  as  in  the  case  of  ministers  ;  and  whether 
wisely,  and  according  to  just  principles  or  not,  considers  the  jurisdic- 
tion in  the  one  case  to  be  just  as  much  ecclesiastical  as  the  other. 
This  is  the  plain  construction  of  the  act ;  and  it  is  put  beyond  doubt 
by  the  explanation  which  it  has  received  in  practice  as  well  as  by 
the  prior  foundation  which  it  had,  both  before  and  since  the  refor- 
mation. Besides,  why  may  not  a  cumulative  jurisdiction  be  suppos- 
ed ?  In  the  case  of  universities,  there  are  ordinary  and  extraordinary 
visitors.  Even  in  the  schools,  we  have  this  lay  and  clerical  visita- 
tion. And  in  the  commission  1690  and  the  act  1693,  this  Ck>urt, 
like  the  Court  of  King's  Bench,  may  have  a  right  of  visitation  or 
control,  if  we  were  applied  to,  and  a  case  of  injustice  or  oppression 
stated,  yet  the  ordinary  procedure  may  be  in  the  church  courts ; 
and  the  presbytery  may  remain,  as  it  ought  to  be,  subject  to  have  its 
proceedings  in  all  matters  of  discipline  corrected  and  reviewed  by  the 
superior  church  courts.  Supposing  the  case  had  come  direcdy  to 
us  from  the  presbytery,  we  could  not  have  done  better  than  to  have 
sent  the  parties  to  the  synod  for  examination  of  the  candidate  there. 
Vide  ante  vol.  In  the  case  of  Campbelton,  the  objection  never  was  before  the  pres- 
.  p.  J77.  bytery  at  all,  but  originated  before  the  magistrates,  and  the  matter  of 
jurisdiction  was  very  much  overlooked.  The  presbytery  is  not  only  an 
inferior,  but  a  subordinate  court,  like  inferior  commissaries  and  ad- 
mirals, conveners,  &c. ;  in  all  which  the  superior  court  of  the  same 
nature,  as  well  as  the  Court  of  Session,  has  a  right  to  review.  See  also 
Erskine  B.  I.  tit.  2,  p.  9,  where  the  doctrine  is  not  very  accurately 
treated. 

'^  The  objections  to  Mr.  Allan  were  twofold : — 1st.  Cruelty  to  the 
scholars,  of  which  a  proof  ought  to  have  been  allowed.  2d.  That 
he  could  not  teach  I^tin,  which  was  a  fact  admitted.  Both  of  these 
were  matters  of  judgment,  which  any  court  as  well  as  the  presbytery 
can  judge  of.  It  is  not  like  the  case  of  a  comparative  trial  of  skill.. 
The  cognizance  of  the  schoolmaster's  deportment  was,  antecedent  to 
the  act  1693,  understood  to  be  in  the  kirk  courts,  as  a  matter  con- 
nected with  ecclesiastical  polity.  The  act  1693  does  not  confer  this 
right  ab  iniliot  but  means  to  declare  and  regulate  it.  The  act  had  no 
.  occasion  to  mention  appeal  from  presbytery  ;  and  this  necessarily  tcl^ 
lowed  as  a  matter  of  course.  If  the  presbytery  does  wrong,  it  is 
natural  that  they  should  be  corrected  by  the  superior  church  courts, 
who  may  call  the  schoolmaster  before  them,  and  examine  into  the 


1f*CUT.LO€H 
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of  the  chnrch  courts ;  bat  ia  a  branch  of  their  own  proper  iSOO. 
ecclesiastical  jarisdiction — that  these  trials  and  examinations 
hare  always  been  considered  matter  of  proper  ecclesiastical 
jurisdiction;  and  therefore  the  only  right  of  review  lay  in  all\n, &c. 
appeal  to  the  saperior  ecclesiastical  court,  which  alone  had 
power  to  review,  and  therefore  tho  Court  of  Session  had  no 
jurisdiction  in  the  matter. 

Pleaded  far  the  Respondents. — In  spiritual  matters  the 
Chnieh  of  Scotland  acknowledges  no  power  of  control,  even 
by  the   crown  or  the  legislature ;   but  the  church  courts 
have  no  civil  jurisdiction.     The  censures  of  the  church  have 
DO  patrimonial  consequences,  and  civil  magistrates  are  pro- 
hibited from  carrying  their  sentences  into  execution.     The 
church  courts  cannot  directly  deprive  a  clergyman  of  his 
benefice,  because  this  is  a  patrimonial  right,  enjoyed  as  a 
consequence  of  his  being  possessed  of  the  clerical  character. 
Yet  they  may  deprive  him  of  this  clerical  character,  on 
which  event  his  benefice  falls  of  course,  and  thus  indirect- 
ly the  church  courts  can  afifect  his  civil  interest.      This   is 
the  only  exception  where  church  courts  can  interfere  with 
dfil  rights.    Wherever,  therefore,  these  courts  assume  to 
themselves  jurisdiction  in  matters  civil,  and  do  not  confine 
themselves  to  matters  spiritual,  the  Court  of  Session  has 
jurisdiction  to  control  and  review  the  judgments  of  the 
chnrch  courts.    But  although  church  courts  have  no  inhe- 


qoalifications.  It  is  not  fit  for  this  Court  to  do  so.  If  he  has  done 
anj  thing  criminal,  it  should  go  either  to  the  kirk  courts,  or  criminal 
oonrts.* 

Lord  Swimton^ — '*  The  sentence  of  the  presbytery  is  not  final — 
a  renew  lies  in  the  synod,  and  thence  to  the  General  Assembly." 

Lord  Eskgbove. — '^  I  am  of  the  same  opinion.  The  act  1693  did 
not  mean  to  reverse  the  order  of  things." 

hoLD  HsNDEBLAMD. — ^'  Of  the  contiaiy  opinion.  If  the  church 
courts  have  the  power,  they  may  also  regulate  it  by  laws." 

Lord  Dreohorn. — ^*  The  act  1693  made  it  clearly  ecclesiastical." 

Lord  Jusncs  Clerk. — **  The  proceedings  of  a  presbytery,  in  such 
a  eve,  are  not  subject  to  review.  Suppose  the  legislature  had  said, 
let  them  be  tried  by  the  professors  of  humanity  of  the  different  col- 
leges, is  not  that,  from  the  nature  of  it,  conclusive  ?  Could  the  Court 
of  Sesnon  entertain  the  question  in  such  a  case  I  think  not.  It 
11  die  same  here.** 

Uid  President  Campbell's  Session  Papers,  vol  71* 
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1800.        rent  jurisdiction  in  civil  matters,  the  legislature  has  judged 

it  expedient  to  delegate  to  ihera,  by  special  statute,  parti- 

M*cDLLocH-  cuiar  branched  of  civil  jurisdiction.    In  these  matters,  how- 
ALLAN,  &c,  over,  the  church  courts  act  not  as  a  branch  of  the  ecclesias- 
tical establishment,  but  as  a  civil  court,  vested  with  the  spe- 
cial powers  of  the  statute.     One  of  these  is  the  presbytery*s 
%  right  to  judge  in  regard  to  manses  and  glebes,  under  1572, 

c.  48,  and  1663,  c.  21.     And,  in  like  manner,  the  powers' 
delegated  to  them  under  the  schoolmasters  act  in  question. 
Any  appeal  from  their  sentences,  in  questions  of  this  nature, 
is  competent  only  to  the  Court  of  Session,  who  have  proper 
jurisdiction  in  the  matter. 
After  hearing  counsel, 

The  Lord  Chancellor  Louqhborough  said, 

"  My  Lords, 

*^  The  matter  which  gave  rise  to  the  present  appeal  was  originally 
a  very  small  patrimonial  interest  or  concern.  It  relates  to  the  set- 
tlement of  a  parish  schoolmaster,  who,  if  successful,  after  a  very  long 
litigation,  would  gain  a  salary  of  aboat  £10  per  annum.  The  ques- 
tion at  issue,  however,  is  most  important  to  the  public,  and  to  the 
ecclesiastical  polity  of  Scotland.  It  has  been  argued  on  both  sides  with 
a  vast  profusion  of  learning.  One  of  the  objections  made  to  the  set- 
tlement of  the  schoolmaster  was,  that  he  was  not  qualified  to  teach 
the  Latin  tongue ;  but  one  of  his  advocates,  in  a  long  paper,  where 
a  very  subtile  and  ingenious  argument  is  maintained,  supported  his 
case  by  reasoning  drawn  from  the  practice  of  the  Greek  Church  and 
of  the  Church  of  Rome,  from  the  earliest  periods. 

•'  If  my  opinion,  (however  clear  in  my  own  mind  it  might  have 
been,)  had  run  counter  to  the  opinion  of  the  Court  of  Session,  I 
should  have  felt  embarrassment  in  suggesting  vrhat  should  be  done 
in  the  present  case.  Though  my  habits  of  life  have  led  me  to  some 
knowledge  of  the  law  of  Scotland,  I  do  not  feel  that  knowledge  such 
as  to  call  for  your  Lordships  to  rely  upon  it,  as  I  doubtless  may  be 
led  to  form  a  wrong  conclusion.  But  I  am  quite  relieved  from  all 
difficulty  in  the  present  case ;  my  opinion  coincides  with  that  of  the 
majority  of  the  Court  of  Session,  when  the  judgment  prior  to  the  last 
decision  was  pronounced,  though,  from  the  forms  of  the  Court,  which 
are  somewhat  repugnant  to  our  ideas  on  similar  occasions,  this  decision 
was  afterwards  departed  from* 

**  Your  Lordships  know  that  the  Court  consists  of  fifteen  mem- 
bers, the  first  judgment  given,  with  which  I  concur,  was  that  they 
had  no  jurisdiction  in  the  case.  Upon  a  rehearing,  this  judgment 
was  altered,  and  when  the  last  decision  was  pronounced,  the  Court 
was  equally  divided ;  but  by  the  practice  of  the  Court  the  Lord  Pre- 
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atoit  does  not  TOte,  but  when  the  numbers  are  alike  exclusiye  of       1800, 

his  own  Tote,  which  is  then  decisire.    If  the  President  had  Toted 

and  given  a  casting  vote  on  the  same  Bide»  the  majority  would  have    m'cdlloih 
been  with  the  present  appellant.  allan  Siv. 

"  I  must  not  go  into  a  detail  of  all  the  arguments  which  were  held 
in  the  present  case  ;  the  matter,  I  conceive*  rests  on  the  construc- 
timi  of  a  positive  act  of  parliament,  the  words  of  which  I  do  not  find 
any  means  of  qualifying,  neither  need  I  enter  into  a  long  detail  of 
the  jurisdiction  to  which  schools  were  subject  previous  to  the  Befor- 
matioiu  Before  the  Reformation,  schools  were  under  the  cognizance 
of  the  bishops ;  and,  when  episcopacy  was  abolished  in  Scotland, 
various  church  judicatories  were  appointed  in  place  of  the  jurisdiction 
of  the  bishops,  the  first  of  which  was  the  presbytery,  and  these  courts 
socoeeded  to  all  the  power  of  the  bishops.  In  1606,  cap.  2,  episco- 
pacy was  re-established,  and  continued  to  be  the  church  government, 
except  during  the  interval  of  the  rebellion,  till  the  revolution.  At 
that  time  presbytery  was  re-established,  ratified,  and  confirmed,  as 
fonnerly  set  up,  and  then  particularly  referred  to. 

About  the  same  period  several  acts  of  a  temporary  nature  were 
passed:  and  in  1693  an  act  was  made  (cap.  22),  the  title  of  which 
is, "For  Settling  the  Quiet  and  Peace  of  the  Church."  Certain 
Kgnlations  are  there  laid  down  for  all  ministers  before  being  admitted 
to  churches  in  future ;  and  those  who  had  not  been  expelled  at  the 
KTolution  are  required  to  conform  to  the  then  church  government, 
on  pain  of  expulsion.  These  matters  are  contained  in  tiie  enacting 
part  of  the  act.  Then  these  words  follow  : — *  And  it  is  hereby 
'  declared  that  all  schoolmasters  and  teachers  of  youth  in  schools  are 
^and  shall  be  liable  to  the  trial,  judgment  and  censure  of  the  pres- 
^  hytery  of  the  bounds.'  And  it  is  afterwards  statuted  and  ordained 
&tt  the  Lords  of  the  Privy  Council,  and  other  magistrates,  &c.  give 
all  &e  assistance  for  making  the  sentences  of  the  church,  and  its 
jorisdiction  to  be  obeyed. 

^  I  cannot,  in  defiance  of  this  act  of  parliament,  maintain  that 
schools  are  not  under  the  cognizance  of  the  presbyteries.  It  is  there 
^essly  laid  down  that  they  are  and  shall  be  liable  to  that  jurisdic- 
tion. Neither  am  I  at  liberty  to  inquire  into  the  propriety  of  that 
regulation ;  though  I  conceive  there  would  be  little  difficulty  in  de- 
fending this  as  a  fit  subject  of  ecclesiastical  cognizance,  and  that  it 
contamed  nothing  incongruous  with  sound  wisdom,  propriety,  or 
convenience.  By  the  description  of  every  established  school  in 
^tland,  the  children  on  Saturdays  are  to  be  taught  the  Church 
CSatechism,  and  trained  up  in  the  precepts  of  religion;  and  it  is 
8nrelj  proper  that  those  who  are  to  inculcate  to  others  the  serving 
their  Creator  in  the  days  of  their  youth,  should  themselves  be  tried 
^P<wi  their  own  principles  of  religion. 

"  A  question  was  made,  whether  the  power  of  the  presbytery 
was  merely  ministerial,  or  if  it  was  judicial  ?  A  ministerial  act,  in 
my  opinion,  b  where  a  person  is  enjoined  to  do  an  act  of  which  he 

VOL.  IV.  K 
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execute  a  thing  which  is  merely  personal  to  themselyes ;  but  when 


MCCULLOCH   a  trial  is  to  take  place,  perhaps  by  the  means  of  witnesses,  that  is  a 
ALLAN  &c.  j'l^c^^  ^c**    Such  an  act  is  here  vested  in  the  presbytery,  which  is 

one  of  the  inferior  church  judicatories. 
The  late  Jus-     *^  One  of  the  judges  in  the  Court  below  was  of  opinion  that  the 
tice  Clerk       judgment  of  the  presbytery  was  final :  and  he  was  also  of  opinion 
M'Queen.       ^j^^  ^^  q^^^  ^^  Session  had  no  jurisdiction.     But  whether  the 
judgment  of  the  presbytery  be  final  or  not,  I  entirely  agree  with  Mr* 
Solicitor  General  that  the  Court  of  Session  has  no  right  to  say  so.    I 
do  not  ^ve  it  as  my  own  opinion,  that  the  judgment  of  the  presby- 
tery was  final ;  but  it  would  be  much  easier  to  maintain  that  doc- 
trine, than  that  the  Court  of  Session  had  any  jurisdiction  whaterer. 

"  There  is  a  rotation  of  courts  of  ecclesiastical  jurisdiction  in  Scot- 
land ;  from  the  presbjtery  an  appeal  lies  to  the  synod,  and  from  the 
synod  to  the  General  Assembly.  It  will  be  with  the  General 
Assembly  to  declare  whether  the  appellate  jurisdiction  takes  place 
in  this  case  or  not ;  nay  more»  it  is  in  their  power,  in  conjunction 
with  the  King*s  Commissioner,  to  make  regulations  on  the  pointy 
and  to  new  model  the  inferior  courts. 

*'  In  the  course  of  the  argument,  it  was  given  up  on  the  part  of 
the  respondents  that  this  could  be  catried  to  the  Court  of  Session  by 
way  of  jurisdiction.  It  was  contended,  however,  that  much  incon- 
venience and  delay  would  occur,  if  appeals  were  -allowed  to  be  car- 
ried to  the  synod,  and  from  thence  to  the  General  Assembly ;  bat 
how  would  this  be  mended  by  giving  jurisdiction  to  the  Court  of 
Session,  before  whom  we  see  it  might  be  argued  for  several  years, 
and  then  come  before  your  Lordships  ?  No  part  of  the  ecclesiastical 
jurisdiction  in  Scotland  can  go  to  the  Court  of  Session  except  where 
it  is  so  appointed  by  the  legislature,  as  in  consistorial  cases  relative 
to  matrimony  and  wills,  which  may  be  reviewed  by  the  Court  of 
Session,  as  directed  by  an  act  of  parliament.  But,  since  the  Refor- 
mation, the  consistorial  courts,  too,  have  been  wholly  in  the  hands 
of  laymen. 

^'  1  have  stated  to  your  Lordships  what,  in  my  mind,  is  sufficient 
ground  for  reversing  the  last  judgment  given  in  this  case  by  the 
Court  of  Session,  and  affirming  the  first  interlocutor." 

It  was  ordered  and  adjudged  that  the  interlocutors  of  the 
21st  May  and  26th  Nov.  1793,  complained  of  in  the  ap- 
peal be  reversed;  and  it  is  further  ordered  and  ad- 
judged that  the  interlocutor  of  25th  Maj  1792  be 
affirmed. 

For  the  Appellant,  J.  Grants  Wm.  Adam,  Wm.  Robertson. 
For  the  Respondents,  Henry  Erakinet  D.  Douglas. 
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(M.  8482.) 
ToHN  Stein,  Esq.,  Distiller,        .        .        •      Appellant; 


1800. 


8TSIN 
V. 

SVm.  Farribb,  Spirit-Merchant  in  Ecclefechan,  Respondent.     fabbib8. 


House  of  Lords,  24tli  March  1800. 

Saia — Ofsbr  and  Acceptance — Conditional. — ^The  respondent 
^rrote  the  appellant  making  proposals  for  a  sale  of  spirits,  and  re- 
questing to  know,  in  course  of  post,  the  lowest  price  at  which  he 
would  sell  the  spirits  for  cash.  The  appellant  replied  that  he 
would  give  him  the  spirits  at  3s.  2d.  for  cash,  and  3s.  4d.  at  three 
mondis*  credit ;  and  requesting  to  know,  in  course  of  post f  whether 
he  would  accept.  The  respondent  did  not  reply  in  course  of  posty 
nor  for  six  days  thereaO;er.  In  the  interval,  the  price  of  spirits 
had  risen  considerably,  and  the  seller  again  wrote  him  that  he 
could  not  now  sell  him  the  spirits  at  the  prices  mentioned.  In 
an  action  of  damages  for  non-fulfilment :  Held  him  liable ;  Re- 
Tmrsed  in  the  House  of  Lords,  on  the  ground,  that  as  the  condi- 
tvm  on  which  the  offer  was  made  was  not  complied  with,  the  ap- 
pellant was  entitled  to  consider  it  at  an  end. 

The  respondent,  of  this  date,  wrote  the  appellant,  proposing  ^ov.  7, 17^7 . 

to  purchase  of  him  spirits,  in  the  following  terms :— "  Sir,  As  I 

"  We  sold  five  puncheons  of  aqua  vitae  (British  spirit  of  malt) 

"  1  bought  from  you  the  last  time  Mr.  Brown  was  in  this  place, 

''  thinking  that  the  other  five  are  over  few  for  me,  I  wish  to 

"  have  eight  or  ten  puncheons  more,  if  you  will  be  reasonable 

in  your  price.  Ready  money  I  will  give  for  the  whole ;  so, 
"in  the  course  of  post,  write  me  the  very  lowest  you  mean 
"  to  take.''  The  following  answer  was  returned : — **  Canon-  Nov.lO,  1797. 
"mills,  10th  November  1797. — Sir,  I  am  favoured  with 
"yours  of  the  7th  inst.  I  have  no  objections  to  let  you 
"have  other  ten  puncheons  upon  the  same  terms  as  the 
"  last,  say  3s.  2d.  cash,  and  3s.  4d.  three  months  credit ;  the 

"  whole  to  be  taken  away  in  the  course  of  this  month.    Ex-- 

^^  ftcting  your  answer  in  course. — I  remain,"  &c. 
No  answer  came  to  this  letter  until  six  days  thereafter, 

namely,  on  the  17th  BTovember,  when,  in  the  interval,  the 

price  of  spirits  rose  considerably.    This  letter  intimated  ac* 

ceptance  of  the  offer,  and  agreed  to  the  terms  proposed. 

In  reply  to  this  communication  the  appellant  wrote,  "  Not  Nov.l9, 1797. 

"  havmg  received  your  answer  in  course  to  my  letter  of  the 

''  10th  instant,  I  have  since  disposed  of  the  spirits  otherwise, 

"  and  therefore  cannot  now  accept  of  your  offer." 
Action  being  brought^  for  damages  for  failure  to  imple* 


{( 


V, 
VABRIBS. 
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1800.       ment   the  bargain,  the   question,   in    these  circumstanceff, 
■  came  to  be,  Whether  an  effor  to  sell  a  certain  quantity  of 

8TBIW  spirits,  at  a  certain  price,  where  the  offerer  desires  an  answer 
in  course  of  post,  he  is  still  bound  by  his  offer,  if  no  an- 
swer is  returned  in  course  of  post  ? 

The  Lord  Ordinary  repelled  the  defences,  and  decerned  in 
Feb.  2, 1798.  terms  of  the  libel.  On  two  several  representations  he  ad- 
Jnne  26,       .  hered.      And,  on  reclaiming  petitions  to  the  Court,  the 

Nov.  13, Lords  adhered. 

Dec  4    179m 

Mar,  8  1799.      Against   these   interlocutors  the    present    appeal   was 

brought  to  the  House  of  Lords. 

Pleaded  for  the  Appellant. — When  an  offer  to  sell  goods 
is  made  by  one  person  to  another,  expressly  requesting  an 
answer  to  the  offer  in  course  of  post,  the  offer  is  no  longer 
binding  on  the  party  after  expiry  of  that  time ;  and  unless 
this  were  to  be  the  rule,  the  parties  would  be  placed  in  si- 
tuations extremely  unequal,  the  one  being  in  a  situatiou  to 
deriveall  the  adyantage,  the  other  exposed  to  all  the  loss  aris* 
ing  from  any  supervening  change  in  the  state  of  the  market.^ 
A  verbal  offer  ceases  to  be  binding  unless  acceded  to  immedi- 
ately.    And  the  same  rule  follows,  apd  ought  to  apply  to  a 
written  offer ;  and,  accordingly,  in  mercantile  usage,  an  offer 
made  in  a  post  letter  ceases  to  be  binding  unless  the  person 
to  whom  it  is  addressed  declares  his  acceptance,  either  in 
course,  where  the  interval  betwixt  the  arrival  and  departure 
of  the  post  is  sufficient  to  enable  him  to  do  so  with  conve* 
nience.    The  letter  of  offer,  in  this  case,.was  dated  and  dis- 
patched  on  the  1 0th  November.     It  would  arrive  at  Ecde- 
fechan  on  the  morning  of  the  11th,  and,  if  he  meant  to  ac— 
cept,  he  might  have  answered  by  the  return  of  post,  whicti. 
leaves  Ecclefechan  at   six  o'clock  the   same  evening.    In.— 
stead  of  this,  he  does  not*  reply  till  the  17th  November,  whei:^ 
prices  had  considerably  risen.    If  the  offerer  were  to  be  helcl 
bound  in  these  circumstances,  it  is  clear  that  it  would  resi&lt 
in  manifest  injustice  and  hurt  to  the  offerer.    Nor  is  it  aojr 
answer  to  plead  ignorance  of  mercantile  usage  on  the  re- 
spondent's part,  because  here  the  letter  of  offer  expressly 
bore  that  an  answer  was  requested  in  course  of  post.     Axid 
where  an  offer  is  sent,  thus  expressly  qualified  with  a  con- 
dition of  "  an  answer  in  course,"  the  rule  above  alluded  to 
must  the  more  imperatively  follow,  and  the  party  offering 
to  sell  be  free,  unless  his  offer  be  accepted  of  within  the 
time  specified. 

Pleaded  far  the  Bespondent— The  appellant  offered  th^ 
spirits  for  sale,  not  under  condition  only  of  his  offer  beio^ 
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accepted  of  within  a  specified  time,  but  only  in  the  usual 
manner  of  such  letter  of  offer,  which  makes  use  of  the  terms, 
"  in  eourse  of  post,"  as  a  phrase  common  to  all  letters  in  v. 
generaL  The  appellant  therefore  having  sold,  was  bound  ^^^^^* 
to  deliyer  the  quantity  of  spirits  above  mentioned  to  the 
respondent;  and  the  respondent  has  sustained  damage  by 
the  refusal  to  deliver  to  the  amount  of  £40,  to  which  sum 
he  has  restricted  his  claim. 

After  iiearing  counsel. 

Lord  Eldon  said, — 
"  My  Lords, 

**•  The  condition  on  which  the  offer  was  made  not  having  been 
eompHed  with,  Stein  was  entitled  to  consider  it  as  at  an  end ;  I  am 
decidedly  of  opinion  that  it  would  place  the  offerer  on  very  unequal 
tenns,  were  it  to  be  left  to  the  person  to  whom  an  offer  is  made  to  ac- 
cept it,  after  a  rise  perhaps  had  taken  place  in  the  price  of  the  com- 
modity. It  was  incumbent  in  this  case,  upon  Parries  to  use  due  dili- 
gence in  answering  Stein's  letter,  which  he  had  not  done  ;  and  the 
apology,  attempted  on  the  ground  of  the  former  course  of  dealings, 
lad  BO  j^ace  in  the  question,  which  depended  entirely  on  the  latter 
■akiiig  the  offer,  and  the  answer  to  it." 

It  was  therefore 

Ordered  and  adjudged  that  the  interlocutors  complained 
of  be,  and  the  same  are  hereby  reversed. 

For  the  Appellant,  W.  Adam,  Ad.  Gillies. 
For  the  Kespondent,   Wm.  GranU  M.  Nolan. 


] 


(M.  11032  et  11045.) 

WiuiAM  RiDDiCK  of  Corbieton,         .        .  Appellant ; 

I)ouoLAs,  Heron  and  Co.,  late  Bankers  in  ^ 

Ayr,  and  George  Home,  Esq.,  their  Fac-  >  Respondents. 

tor  and  Manager,        .         .         .         .  ) 

{Et  e  contra.) 

House  of  Lords,  2d  Apidl  1800. 

ft»»D— Cautionary  Obligation  —  Septennial  Limitation — 
A  decree  in  absence  had  been  obtained  against  the  representa- 
tiTe  of  the  cautioner  within  the  seven  years,  together  with  certain 
correspondence  had, with  his  factor,  seeking  delay  to  pay  the  debt ; 
Held  the  correspondence  sufficient  to  elide  the  prescription,  though 
00  *^  legal  diligence,"  in  the  sense  of  the  statute,  had  followed 
OQ  the  debt  nilhin  the  seven  years. 

^VilUam  Kirkpatrick,   merchant  in  Dumfries,  obtained  a 
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and  Bobert  B.iddick«  the  appellants  father,    and  Dayid 


RIDDICK 


V, 


Carrie  of  Newland,  became  cautioners  for  him,  by  bond 
ooiFGLAs,    conceived  in  these  terms : — "  That  by  a  preliminary  agree- 

HKRON  &  CO.  jj^Qj^i  between  Alexander  Johnson,  Hugh  Lawson  and  Co., 
late  bankers  in  Dumfries,  and  Douglas,  Heron  and  Co^ 
I,  the  said  William  Eirkpatrick,  was  to  have  a  credit  for  dis- 
counts with  the  said  Douglas,  Heron  and  Co.>  to  the  extent 
of  £3000  sterling,  to  endure  for  seven  years,  from  and  after 
the  29th  October  1771 ;  and  that  by  subsequent  agreement 
between  the  directors,  ordinary  and  extraordinary^  of  the 
said  Douglas,  Heron  and  Co.,  and  me,  the  said  William 
Kirkpatrick,  at  Dumfries,  5th  day  of  November  last«  it  was 
covenanted  and  concluded;  that  the  said  credit  for  discoants 
should  cease,  and  that  the  same  should  be  carwerted  inio 
a  fixed  loan  for  six  years."  And  *'  that  the  said  Douglas,  He- 
'*  ron  and  Co.,  have,  conform  to  their  said  agreement^  npon 

June  4, 1773.  *'  the  date  hereof,  advanced  in  loan  to  me  the  above  meniioii- 
*'  ed  sum  of  £3000,  whereof  I  grant  receipt,"  &c.    The  bond 
then  obliges  the  principal  debtor  and  his  two  sureties  in  the 
ibllowing  terms : — "  Therefore,  I,  said  William  Kirkpatridc, 
*'  as  principal,  and  we,  the  said  Robert  lliddick  and  DavidL 
*'  Currie,  as  cautioners^  sureties,  and  full  debtors,  with  andL 
*'  for  me,  bind  and  obh'ge  ourselves,  principal  zxid  caiUionerm 
'*  foresaid,  conjunctly  and  severally,  and  our  respeetiv^ 
*'  heirs,  executors,  and  successors,  to  pay  and  again  delivoar 
*'  to  the  said  Douglas,  Heron  and  Co.,  or  to  their  sacoes- 
''  sors  or  assignees,  or  to  one  of  their  cashiers,  the  above- 
*'  mentioned  sum  of  £3000  sterling  money,  against  the  29Ui 
•*  day  of  October,  in  the  year  1778,  with  £600  sterling  of. 
''  penalty,  and  liquidate  expenses  in  case  of  failure,"  &c. 

Robert  Riddick,  the  appellant's  father,  died  four  yeais 
after  becoming  cautioner  in  this  bond.  When  it  fell  doe^ 
letters  of  homing  were  raised  on  it,  against  EJrkpatrick 
the  principal,  and  Currie,  the  surviving  cautioner,  but  a 
charge  was  only  given  against  the  former.  Nothing  further 
was  done.  About  three  years  thereafter,  Ejrkpatrick  be- 
came bankrupt.  Currie  afterwards  went  abroad,  having  j 
sold  extensive  estates  in  Scotland «  \ 

In  January  1778,  an  action  was  raised  against  the  appetlia^   ^ 
in  order  to  constitute  the  personal  obligation  undertaken  by   ' 
hisfather  against  him,  and  decree  in  absence  upon  thepaan^^ 
titles  was  accordingly  obtained  against  him  before  the  Conr^ 
of  Session,  vnthin  the  seven  years  in  which  bonds  preserily^ 
against  cautioners.    Nothing  followed  on  this  decree  in  at^' 
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paid  to  account.      It  was  not  until  1790,  ten  years  after         v. 
the  aeren  years  had  expired^  that  legal  diligence  of  any  kind    z>o<'gla8, 
was  done  against  the  appellant  for  this  debt,  when  letters  of      1790. 
homing  were  raised,  and  a  charge  given  to  the  appellant. 
He  suspend^ ;  and,  at  same  time,  brought  an  action  of  re- 
duction of  the  decree  in  absence  obtained  in  1779.  A  second 
action  for  payment  had  also  been  raised  by  the  respondents. 
These  were  all  ultimately  conjoined ;  and  the  defence  pleaded 
by  the^  appellant  was,  1st.  That  the  bond  had  incurred  the 
statutory  limitation  of  cautionary  obligations.    The  act  1695, 
e.  &,  declares  that ''  no  man  binding  and  engaging  for  here- 
**  after,  for  and  with  another,  conjunctly  an4  severally,  in  any 
**  boodfly  or  contracts  for  sums  of  money,  shall  be  bound  for 
*"  the  said  iums  for  longer  than  seven  yearSf  the  said  cau- 
'*  tioner  shall  eo  ipso  free  of  his  caution,"  with  this  proviso 
or  exception,  **  that  what  legal  diligence  by  inhibition^  horn- 
*'  inffj  arrestment,  adjudication,  or  any  other  way^  shall  be 
"done  within  the  seven  years  by  creditors  against  their 
"^  eautioners  for  what  fell  due,  shall  stand  good,  and  have 
"  its  course   and  effect   after    the   expiring  of  the  seven 
''yean."   2d.  That  no  legal  diligence,  in  the  sense  of  the  act, 
baving  been  done,  either  against  him'  or  his  father,  within 
Ae  seven  years,  and  the  decree  in  absence  not  being  legal 
diligence,  the  obligation  was  prescribed.     In  answer,  it  was 
maintained,  1.  That  Kobert  Riddick,  the  appellant's  father, 
though  expressly  bound  as  cautioner,  was  not  entided  to 
the  benefit  of  the  act,  because  he  had  not  a  clause  of  relief 
in  the  bond,  nor  an  intimated  bond  of  relief  apart.     2.  That 
l^al  diligence  was  done  within  the  seven  years,  because 
the  decree  obtained  against  the  appellant  in  1779  ought  to 
be  held  as  legal  diligence  ;  and,  3.  That,  supposing  the  ap- 
pellant's obh'gation  fell  under  the  statute,  he  was  barred 
from  pleading  it  exceptione  doli  ;  because  William  M^Dowall, 
appointed  to  act  as  factor  by  the  appellant  and  his  curators, 
m  the  conduct  of  his  afiairs  during  his  minority,  had,  within 
the  seven  years,  solicited  delays  of  payment,  and  given 
promises  of  payment  of  the  debt  in  question  to  the  respond- 
ents' manager,  Mr.  Home,  as  was  shown  by  correspondence, 
ud  therefore  it  would  now  be  fraud  in  him  to  take  the  be- 
nefit of  the  stotute. 

The  Lord  Ordinary  pronounced  this  interlocutor : — "  In  july  9, 1791. 
^  respect  that  the  said  company  obtained  a  decreet  before 
"  the  Court  against  William  Riddick  within  the  seven  years ; 
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BiDDicK  «« the  ordinary  action  at  their  instance  against  him,  decerns 
DOUGLAS,  "  ^^^  ^^^  '^^^^  libelled,  except  as  to  the  expenses,  as  to 
UKRUN  &  CO.  <<  which  finds  expenses  due ;  modifies  the  same,  as  hitherto 
''  incurred,  to  £12  sterling,  and  decerns  for  this  sum  and 
"  for  the  full  expenses  of  extract."  On  reclaiming  petition, 
Nov.22, 1792.  the  Court  found,  *Uhat  as  by  the  bond  in  question,  the  pe- 
"  titioner's  father  was  bound  expressly  as  cautioner,  there 
*'  was  no  necessity  for  a  clause  of  relief  in  the  bond,  or  a 
"  separate  bond  of  relief  intimated  to  the  creditors,  in  order 
"  to  entitle  the  cautioner  to  the  benefit  of  the  statute  1695. 
"  But  in  respect  of  the  correspondence  between  the  pursuer 
*'  and  the  factor  for  the  petitioner's  curators,  they  find,  that 
*'  the  petitioner  is  barred  exceptione  doli  from  pleading 
'*  the  benefit  of  the  statute ;  and  separatim^  in  respect  of 
*'  the  decreet  of  constitution  28th  January  1779,  obtained 
"  within  the  seven  years,  they  adhere  to  the  interlocutor  of 
"  the  Lord  Ordinary  reclaimed  against,  and  refuse  the  de- 
Mar.  1,  1793. ««  gire  of  the  petition."  *  On  a  second  reclaiming  petition, 
the  Court  *^  find  that  the  decreet  of  constitution  28th  Janu- 
'*  ary  1779,  could  only  have  the  effect  to  make  the  defender 
*'  liable  for  the  principal  sum  and  interest  falling  due 
*<  within  the  seven  years ;  but  in  respect  of  the  correspond- 
*'  ence  between  the  pursuers  and  the  factor  for  the  defend- 

•  Opinions  of  the  Judges : — 
Lord  President  Campbell. — "  This  is  a  question  on  the  septennial 
limitation  of  cautionary  obligations,  and  whether  it  was  stopped  by 
decree. —  Vide  the  case  of  Stephen  Maxwell  v,  Reid,  9th  February 
1786.  There  seems  to  be  nothing  in  the  two  first  points  pleaded  in 
the  answers.  But  the  third  point,  as  to  the  effect  of  the  letters  or 
correspondence,  none  of  them  are  very  explicit,  yet  all  of  them  infer 
an  acquiescence  on  the  part  of  M'Dowall  in  the  justice  of  the  de- 
mand, and  some  of  them,  within  the  seven  years,  seem  virtually  to 
homologate  the  debt.  But  the  question  still  remains,  if  the  effect  of 
such  an  acknowledgment  could  last  more  than  seven  years- — Vide 
the  decisions  in  Kilkerran  and  Dalrymple.  The  charge  of  homing 
was  not  till  December  1790,  after  another  seven  years  had  elapsed. 
4th  Point. — The  effect  of  the  decree  in  January  1 779.  A  decree 
constituting  the  debt  against  the  heir  seems  to  be  sufficient  diligence. 
Erskine  probably  had  not  that  case  in  view,  and  he  quotes  no 
authority.  But  he  and  Bankton  are  not  at  one  in  their  opinion  ; 
and  the  question  concerning  the  effect  of  a  simple  decree  against  the 
cautioner  here,  within  seven  years,  without  any  other  diligence, 
has  never  yet  been  settled/' — ^President  Campbell's  Session  Papers, 
vol.  fl9. 
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**  ert  corators,  thoy  adhere  to  that  part  of  their  former       '^^• 
"  interlocutor  reclaimed  against,  finding  the  petitioner  bar- 
"red  exeqf>ti(me  doli  from   pleading  the  benefit    of  the  ,;. 

"  statute,  and  in  so  far  refuse  the  desire  of  the  petition."         docolas. 
Against  the  interlocutors  of  9th  July  1791  and  22d  Nov.^*"""  ^ ''''' 
1792,     and    Ist   March  1793,    the    present    appeal    was 
brought, — the  respondents  on  their  part  bringing  a  cross 
ippeal,  as  to  the  finding  in  the  interlocutor  of  22d  Novem- 
ber 1792,  declaring  that  as  the  appellant's  father  in  the  bond 
in  question  was  bound  expressly  as  cautioner^  there  was  no 
neeessity  for  a  clause  or  bond  of  relief,  to  entitle  the  cautioner 
to  the  benefit  of  the  statute ;  and  to  the  interlocutor  of  1st 
March  1793,  finding  that  the  decree  of  constitution  could 
only  hare  the  effect  of  making  the  defender  liable  for  the 
principal  sum  and  interest  falling  due  within  the  seven  years. 
Pleaded  /or  the  Appellant. — The   act  1695,   c.  6,  is  a 
statutory  discharge   to   the  cautioner  upon  the  expiration 
of  the  seven  years,  just  as  complete  and   effectual  as  if 
the  creditors  had  given  him  a  voluntary  discharge  and  ac- 
quittance, by  a  writing  under  their  hands,  unless  the  case 
can  be  brought  within  the  proviso  of  legal  diligence.     Upon 
t  recital  in  the  preamble  of  the  act,  of  the  evils  of  suretyship, 
and  men's  facility  to  enter  such  cautionary  engagements, 
the  statute  enacts,  That  no  cautioner,  in  any  bond  for  sums 
of  money,  **  shall  be  bound  for  the  said  sums  for  longer  than 
"  seren  years  after  the  date  of  the  bond,  but  that  from  and 
"  after  the  Faid  seven  years,  the  said  cautioner  shall  be  eo  ipso 
"free  of  his  caution."    And  it  adds  only  one  exception, 
being  that  of  legal  diligence  done  within  seven  years.     This 
ia  not  a  mere  prescription,  but  an  absolute  and  ipso  jure 
liberation  of  the  cautioner  after  the  s^ven  years,  the  statute 
declaring  the  cautioner  eo  ipso  free,  as  if  no  obligation  had 
ever  existed.    The  question  then  comes  to  be,  has  there  been 
any  legal  diligence  done  in  the  sense  of  the  statute,  in  order 
to  bring  the  case  within  the  exception  ?  In  considering  this 
qoeation,  the  ordinary  rules  applicable  to  the  interruption 
of  prescription  cannot  here  apply,  because  it  is  a  limitation 
vhich  operates  an  absolute  extinction  of  the  obh'gation ;  and, 
therefore,  though  the  cautioner  should,  within  the  seven  years, 
l^ve  granted  a  declaration  that  he  stands  bound  for  the 
^^ht;  or,  although  an  action  be  brought,  and  even  decreet 
obtained,  still  thai  will  not  be  diligence  in  the  sense  of  the 
"tatnte,  so  as  to  stop  the  effect  of  the  statutory  limitation. 
So  the  law  has  been  laid  down  by  Erskine,  B.  iii.,  tit.  7,  §  Ed 
24.   In  the  case  of  Norrie  v.  Porterfiold,  17th  February  Mor!noi3.^' 
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1800.        1724,  subscribing  a  note  at  the  bottom  of  the  bond  within 
the  seven  years  did  not  exclude  the  cautioner  from  pleading 
the  statutory  limitation.    And,  in  Carrick  v.  Carse,  a  can- 
DOUGLAS,    tioner,  having  through  ignorance  of  the  law,  paid  the  debt, 
Aug?  5, 17^*8  ^^^^^  ^^®  seven  years,  was  found  entitled  to  claim  repay- 
Mor.  2931.     ment.    Neither  the  decree  therefore  obtained  in  absence 
against  the  appellant  within  the  seven  years,  nor  the  let- 
ters and  correspondence  had  with  his  factor,  while  in  mino- 
rity and  under  curatory,  are  legal  diligence  in  thtD  sense  of 
the  statute  ;  nor  can  they  come  under  the  words,  *^  or  any 
other  way,'*  because  the  words  following  a  particular  enu- 
meration of  diligence,  must  be  interpreted  as  meaning  dili- 
gence of  some  other  kind  of  the  nature  of  diligence,  which  is  a 
technical  term  known  in  the  law  of  Scotland,  and  signifies  a 
mode  of  execution  by  which  the  estate  of  the  debtor  is  attached. 
But  an  action  and  decree  in  absence  is  not  Icfgal  diligence, 
far  less  the  correspondence  of  a  third  party.    A  decree  in 
absence  is  in  many,  cases  of  no  effect  in  law.     It  is  not  legal 
diligence,  for  this  is  a  term  synonymous  with  execution.  And 
if  a  decree  is  not  so,  neither  can  the  correspondence  of  a 
third  party,  in  any  rational  view,  be  construed  to  mean 
**  legal  diligence."  And  in  regard  to  the  exceptio  doli^  there  is 
not  the  least  vestige  for  supporting  such  a  plea  in  bar  of  the 
statute.    And,  finally,  in  regard  to  the  cross  appeal,  it  has 
been  decided   over  and  over  again,  that  those  who  are 
bound  expressly  as  cautioners  have  the  benefit  of  the  act, 
although  there  be  no  clause  or  bond  of  relief,  which  latter 
are  only  necessary  where  the  party  is  bound  as  co-principals 
and  full  debtor. 

Pleaded  for  the  Respondent. — The  act  1695  is  inapplicable* 
to  this  case,  which  is  that  of  a  corroborative  obligation,  aiic^B 
not  a  security  for  money  instantly  advanced.  The  appel — 
lant,  besides,  is  not  a  cautioner  within  the  meaning  and  sens^^ 
of  the  act,  because  the  bond  contains  neither  a  clause  o^* 
relief,  nor  is  there  a  separate  bond  of  relief  intimated  to  th^^ 
creditor.  And  even  supposing  it  otherwise,  the  apprillmi^M 
would  still  be  barred  from  availing  himself  of  the  benefit  c^a 
the  statute,  because,  by  the  correspondence  founded  on,  \m — 
is  barred  exceptione  dolt  from  taking  the  benefit  there<H-  ^ 
He  is  further  barred  by  the  decree  in  absence  obtaine^^* 
against  him  within  the  seven  years ;  for  though  a  decree  S-- 
absence  is  in  general  subject  to  review,  yet,  until  set  asid^^ 
it  is  effectual  in  law,  and  must  either  come  under  the  terr 
legal  diligence,  or  the  words,  *^  in  any  other  way." 

After  hearing  counsel. 
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1800. 
Lord  Eldon  said, —  

« Myf/)rds,  biddick 

"  The  qaestion  at  issue^  by  this  appeal,  arose  upon  the  following  douoLas, 
ciicuiDttanoes : — ^In  I??^,  Mr.  Kirkpatrick,  a  merchant  in  Dum-HEBOM  &  co. 
firiesi  was  indebted,  upon  a  balance  of  accounts,  to  Messrs.  Douglas, 
Heron  and  Co.,  in  the  sum  of  £3000.  For  this  sum,  he  executed 
a  bond  to  them  in  1773,  in  which  the  appellant's  father  and  a  Mr. 
Cozxie  were  his  cautioners.  The  term  of  payment  was  more  than 
fiye  jeazB  after  the  date  of  the  bond.  By  an  act  of  the  Scots  par* 
liament  in  1695,  this  bond  expired  as  to  the  cautioners,  and  became 
a  nullity  as  to  them,  in  June  1780,  if  certain  transactions  which 
W€ie  had  upon  it  in  the  Courts^  and  certain  transactions  between  the 
partiet,  do  not  take  it  out  of  the  statute. 

^  Hie  appellant's  father  haying  died ;  after  his  death  the  bond 
was  registezed  in  1778,  and  a  homing  raised  against  Earkpatrick 
and  Carrie,  on  which  a  charge  was  given  to  Kirkpatrick.  The  ap- 
pdlant  being  then  a  minor,  the  respondents,  in  177d>  took  a  de- 
oee  against  him  for  payment  of  the  bond,  on  what  is  termed  the 
passiTe  titles,  but  no  homing  was  raised  upon  it.  This  decree  found 
tluitthe  appelant  represented  his  father,  and  that  the  bond  was  due. 
In  17i^>  &  new  action  was  brought  against  the  appellant  on  the 
original  bond,  without  taking  notice  of  the  former  decree,  and  con- 
doding  against  the  appellant  for  payment  of  the  bond,  deducting  a 
partial  payment  made  therein,  which  was  a  material  circumstance. 
Hie  a^[>ellant,  in  defence,  pleaded  that  the  bond  was  cut  off  by  the 
act  IC&5.  In  reply,  the  respondents  founded  on  the  decree  177^9 
contending  that  this  was  legal  diligence,  and  brought  the  bond  un- 
der the  exception  of  the  act  The  appellant  then  brought  a  reduc- 
tion of  the  decree  of  177^  ;  ai^d  the  respondents,  in  1790,  gave  him 
a  charge  of  homing  on  that  decree,  which  the  iqppellant  brought 
under  reyiew  by  suspension.  These  three  actions  were  conjoined, 
fiy  a  subsequent  process,  the  parties  were  fumished  with  the  letters 
of  correspondence,  which  1  shall  afterwards  allude  to  more  particu- 
/ariy. 

^  The  points  which  arose  between  the  parties,  and  which  the  re- 
spondents insisted  upon  were,  1.  That  this  was  not  a  bond  within  the 
Kneaning  and  intent  of  the  act  1695,  not  being  for  money  adyanced 
^t  the  time.    2.  That  the  appellant  could  not  claim  the  benefit  of 
'^ihe  act,  because  he  had  no  claim  of  relief,  or  separate  bond  of  re- 
Uef.    3.  That  the  decree  of  1779  was  legal  diligence  to  take  the 
iMod  out  of  the  statute,  and  to  enforce  payment  of  it,  with  seven 
^eaiB  interest,  or  with  interest  till  payment.    4.  That  the  appellant 
^aa  barred  exceptione  doli  from  pleading  the  statute ;  and,  in  sup- 
lK>rt  of  this,  they  referred  to  the  letters  and  correspondence  between 
tbe  parties,  and,  on  this  ground,  they  insisted  that  interest  was  due 
till  payment  of  the  bond. 
*'  (hi  the  first  point,  it  was  answered,  that  the  bond  was  clearly 
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1 800.        wUhin  the  statnte,  being  for  payment  of  monej,  which  was  all  that 
the  act  required.    With  regard  to  the  claim,  or  separate  bond  of 


RiDDicK  relief,  it  w^  contended  that  these  were  nnnecessaxy,  because  it  ap- 
DOUGLAS  P^ared  on  the  face  of  this  bond  that  Riddick  was  a  cautioner,  which 
HBRUN  &  CO.  was  equiTalent  to  the  clause  or  bond  of  relief  mentioned  in  the  act. 
The  appellant  insisted  that  a  decree  was  not  legal  diligence  in  terms 
of  the  act^  and  even  if  it  were,  he  has  since  argued,  that  bj  some 
error  in  the  proceedings  no  such  decree  existed,  it  being  a  mere 
nullity.  He  contended  too,  that  there  was  no  ground  for  the  ex- 
ceptione  doliy  and  that  he  had  not  lost  the  benefit  of  the  act 

''  With  respect  to  the  first  point,  though  it  is  not  my  intention  to 

give  an  opinion  on  some  points  of  the  cause,  yet  I  conceire  I  do  not 

go  too  far  when  I  say,  that,  in  my  opinion,  the  act  does  not  require 

the  money  to  be  immediately  advanced,  and  that  this  objection  is  ill 

Rom  o.  Crai- founded.     And  as  in  1729  a  decision  was  pronounced,  finding  that 

?I%  ri6^     there  was  no  necessity  for  a  clause  of  relief,  or  separate  bond  of 

(Mor.  11014.)^^^^^*  ^^  ^^  appeared  on  the  face  of  the  bond  that  a  pepon  was  a 

cautioner,  you  will  not  think  I  go  too  £blt,  when  I  say  that  it  is  now 

too  late  to  go  against  that  decision. 

*'  With  regard  to  the  objection,  that  the  decree  was  a  nullity,  it  is 
not  my  wish  to  enter  into  this ;  it  was  not  brought  before  the  Court 
of  Session,  but  first  started  before  your  Lordships.  If  it  were  ne- 
cessaiy  here  to  enter  upon  it,  it  is  not  too  late  to  do  so.  On  the 
point,  whether  a  decree  be  legal  diligence  or  not,  if  it  were  neces- 
sary to  enter  into  it,  we  should  undoubtedly  have  paid  great  respect 
to  an  unanimous  decision  of  the  Court  on  a  point  of  practice,  yet, 
when  I  look  at  the  statute,  and  at  the  authorities  which  are  addu- 
ced by  the  appellant  on  the  subject  of  confining  legal  dilligence  to 
the  executoriaU  of  the  law,  I  should  have  found  difficulty  in  recon- 
ciling these  authorities,  and  the  connction  of  my  judgment  upon 
them^  with  the  decision  of  the  Court. 

^'  But,  if  my  view  of  what  rules  the  case  be  well  founded,  it  is  not 
necessary  to  enter  into  that  matter.  I  doubt,  whether  what  I  deem 
to  be  the  ruling  point  in  this  cause,  be  well  expressed  by  the  words 
exceptio  ddu  If  the  appellant  had  given  the  respondents  hopes  of 
payment,  to  prevent  their  doing  diligence,  with  a  view  of  afterwards 
pleading  the  statute,  that  would  undoubtedly  have  been  c/o/ux  /  but 
the  parties  acted  with  good  faith,  distinctly  meaning  to  pay  the  bond, 
which  they  had  over  and  over  again  promised  to  do,  and  which  pro- 
mise the  appellant,  when  he  came  of  age,  fully  confirmed,  and  intended 
to  perform. 

''  (His  Lordship  here  stated  the  interlocutors  appealed  from.) — 
The  interlocutor  of  the  Lord  Ordinary  was  founded  entirely  on  the 
decree  being  legal  diligence.  The  first  inteilocutor  of  the  Court 
stated  a  new  principle,  the  exceplio  dolL  The  second  interlocutor  of 
the  Court  against  the  appellant,  1  suppose  to  mean  this — if  you  take 
under  the  statute,  you  get  your  principal  and  seven  years*  interest ; 
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bat  if  it  is  on  the  correspondence,  it  is  out  of  the  statute,  and  you        1800. 

shall  take  the  interest  till  the  principal  is  paid. ■ — 

"  The  appellant  has  brought  his  appeal  against  these  interlocutors  ;      riodick 
and  the  respondents  have  brought  their  cross  appeal  against   those    ^quqi^as, 
parts  of  the  interlocutors  which  find  that  the  cautioners  in  the  bond  heron  &  co. 
in  question  came  within  the  operation  of  the  statute,  and  that  the 
decree  1779  could  onlj  hare  the  e£fect  to  make  the  defender  liable 
for  the  principal,  and  interest  within  the  seyen  years. 

"  On  these  propositions  I  do  not  object  to  give  an  opinion,  that  I 
think  the  Court  were  right  upon  these  points  ;  but  if  the  cause  is  to 
be  decided,  as  I  think  it  ought  to  be,  upon  the  correspondence,  it  is 
taken  out  of  the  operation  of  the  statute  altogether.     I  put  the  ques- 
tion for  determination  thus, — Supposbg  no  decree  had  been  taken, 
or  that  a  decree  was  not  legal  diligence.  Whether  or  not,  under  the 
dicninstances  of  the  csise,  and  the  correspondence  that  was  had,  the 
appellant,  though  a  cautioner,  and  after  the  lapse  of  the  seven  years, 
was  still  bound  to  pay  the  principal,  with  interest  down  to  the  time 
of  payment  ? 

**  Your  Lordship  will  recollect  that  by  the  acts  of  Parliament  in 
Scotland,  applying  the  forty  years'  prescription  to  bonds,  a  bond  was 
made  of  no  force  after  the  lapse  of  forty  years.  I  conceiye  that  a 
bond  of  caution  came  originally  under  these  acts;  but  by  the  act  1695 
it  was  put  under  a  new  regulation,  and  the  act  declared  that  after  a 
lapse  of  seven  years,  the  cautioners  should  be  eo  ipso  free, — which 
was,  in  other  words,  declaring  that  the  bond  was  of  no  force.  To 
tbis  act  was  added  an  exception,  which  seemed  necessary,  to  avoid 
a  mischief  which  would  have  been  as  great  as  that  which  the  act 
proposed  to  remedy,  viz.  that  if  certain  kinds  of  diligence  were  done 
within  the  seven  years,  that  diligence  should  have  its  course  after  the 
ieren  years  were  expired.  But*  the  statute  does  not  determine  what 
the  conduct  of  parties  should  be  subsequent  to  the  seven  years,  and 
it  is  wrong  to  say  that  no  act  of  the  cautioner  could  keep  alive  the 
bond,  except  legal  diligence  was  done  upon  it. 

'^  I  confess  I  was  surprised  when  I  read,  in  this  case,  that  the  act 
not  only  respects  cautioners,  but  also  the  public.      I  allude  to  the 
case,  where  it  was  held  that  a  person  was  not  allowed  to  decline  the  Norrie  o. 
benefit  of  the  statute.     If  this  was  founded  in  public  justice,  no  bond  Porterfield, 
of  corroboration  could  stand,  as  being  out  of  the  statute  ;  and  if  it  be  Ed^ar*^  p.^39', 
matter  of  public  policy,  it  is  singular  that  a  cautioner  paying  the  bond  (Mor.l  1013.) 
bas  a  remedy  against  the  co-cautioner  for  forty  years.  In  this  country 
^  would  only  have  the  same  remedy  which  the  creditor  had  against 
Umself. 

**  Notwithstanding  what  is  laid  down  by  Erskine  and  Forbes,  yet  Kilkerran,  p. 
if  the  case  of  Wallace  and  Campbell  be  a  good  decision,  it  la  impos-^23, 1749. 
^Ue  to  say  that  a  promise  of  payment  does  not  take  it  out  of  the  stat-  ^^^^'  ^  ^^^^'^ 
^^  In  that  case,  after  the  lapse  of  seven  years,  a  cautioner  paid  a 
debt,  and  the  question  arose,  whether  this  was  a  voluntary  payment 
^  noti    The  Court  said,  that  if  the  cautioner  promised  to  pay  with- 
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1800.       in  the  seren  years,  the  statute  would  not  apply,  and  that  there  vras 

no  reason  to  say  that  a  cautioner  might  not  be  bound  by  a  promise, 

BTDDicK      ^  ^^jj  ^  |,y  ^  hand  of  corroboration.     And,  in  this  case,  the  Court 
DODOLAs,     decided  against  the  cautioner,  not  because  there  was,  but  because 
HERON  &  CO.  there  might  hare  been  such  a  promise. 

Mor.  2931,         ^  In  the  case  of  Carrick  v.  Carse,  the  question  was  totally  differ- 

Aug.  5, 1778*  ent,  not  whether  a  debt  could  be  kept  alire  against  a  cautioner  by 

his  promise,  but  whether  or  not  a  party,  after  the  lapse  of  the  seven 

years,  still  thinking  himself  bound  by  the  statute,  had  a  right  to  get 

back  the  payment  he  had  made  in  ignorance  of  the  law. 

^'  The  present  case  bears  no  resemblance  to  that  of  Carrick  v» 
Carse*  When  payment  of  the  debt  was  demanded  h»e  frdia  those 
acting  for  the  minor,  they  were  anxious  to  deliyer  their  pupil's  estate 
from  the  diligence  which  was  threatened.  They  with  solicitude 
entreat  a  delay,  while  they  could  not  but  know  that  they  were  ad« 
dressing  themselres  to  a  creditor,  who  must  understand  them  as  cray- 
ing  indulgence  for  their  pupil's  benefit. 

**  Haying  stated  this  ground  of  difference  between  the^two  cases, 
I  may  enquire,  whether  or  not  there  has  been  any  fraud  in  the  pre- 
sent case.  In  my  opinion,  it  is  not  a  correct  mode  of  stating  the 
ground  of  decision,  to  place  it  on  the  head  of  fraud.  After^ajseries 
of  promises,  which,  I  doubt  not,  were  meant  to  be  kept,  it  still  was 
not  absolute  fraud  to  found  upon  the  statute.  The  rule  of  law  is 
not  to  be  found  in  fraud,  but  in  the  promises  repeatedly  made  by  the 
factor,  and  which  Riddick  approved  of  and  acceded  to,  when  he  came 
of  age.  These,  in  my  view  of  the  case,  bound  him,  though  the  decree 
were  not  legal  diligence.  After  the  decree,  too,  £500  were  paid^ 
and  another  considerable  sum. 

**  After  the  expiration  of  the  seven  years,  Mr.  Home's  letters  con* 
sist  wholly  in  threats,  and  on  the  other  side  there  are  no  promises  of 
payment,  but,  before  the  lapse  of  the  seven  years,  it  is  impossible  to 
deny  that  payment  was  not  refused.  It  is  stated  that  ruin  to  the 
pupil  must  be  the  consequence  of  rigorous  measures  ;  Mr.  Home  is 
requested  to  deal  with  Kirkpatrick,  and  a  promise  is  made  to  club 
a  payment  of  £1000  with  Carrie.  The  solicitations  for  delay  ate 
repeated  in  many  letters,  when  each  party  must  have  understood 
that  the  one  was  asking,  and  the  other  granting  an  indulgence. 

*'  In  answer  to  this^  the  appellant  contends,  that  asking  an  indul- 
gence is  not  sufficient.  But  in  this,  in  my  opinion,  he  is  wrong;  it 
was  a  promise  to  pay  under  such  a  statute,  an  express  undertaking, 
that  if  the  other  party  would  forbear  doing  diligence,  they  should 
not  be  the  worse  for  it. 

"  The  correspondence  still  continues  after  the  expiration  of  the 
seven  years  ;  Riddick  settles  with  his  factor  for  all  his  dealings,  and 
thanks  him  for  the  attention  paid  to  his  affairs.  In  my  opinion,  his 
thanks  were  particularly  due  to  the  factor,  for  his  conduct  in  this 
tiansactiou.    But  this  is  not  all,  he  proceeds  to  operate  his  zelief 
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BgUDflt  Kirkpatricky  considering  himself  liable  as  far  down  as  17B4       ^^^' 

or  1786.     In  my  opinion,  it  is  perfectly  sufficient  on  the  respondent's 

part,  if  yoor  consciences  are  satisfied,  that  the  one  party  understood 

he  was  undertaking  for  a  future  payment^  on  condition  of  the  other's     i>ouglas, 

granting  him  an  indulgence,  and  this  other  had  the  same  ideas  on  the  bebos  &  co. 

nibject,  and  it  is  obyious,  that  if  the  conversations  which  took  place 

at  Taxious  times  between  the  parties  could  haye  been  given  in  evi- 

denoe^  you  must  have  seen  promises  of  payment  oflten  repeated. 

**  On  these  grounds,  I  state  that  it  is  not  necessary  to  say,  whether 
fke  decree  be  l^;al  diligence  or  not,  to  lay  anything  on  the  exceptio 
iofi,  nor  to  decide  on  the  merits  of  the  cross  appeal ;  but,  attending 
to  the  case  of  Wallace  and  Campbell,  the  safe  ground  of  decision 
seems  to  be,  the  promises  of  payment  which  take  this  case  out  of  the 
itatote  1695.  It  is  this  act  alone  which  narrows  the  payment  of 
inteRst  to  seren  years,  and  as  the  statute  does  not  apply,  of  course 
interest  will  be  due  till  the  principal  is  paid. 

''  I  therefore  move  that  the  interlocutors  be  affirmed,  leaving  out 
the  words  ^  exceptime  ddV^ 

Lord  Chanc£llor  Loughborough  said, — 

"  I  shall  trouble  your  Lordships  only  with  a  few  words,  not  wish- 
ing to  abridge  what  has  been  so  ably  stated.  I  concur  with  the  noble 
iad  learned  Lord  on  the  two  points  which  he  has  submitted  for  de- 


**  I  find  little  difficulty  in  concurring  with  the  Court,  that  this 
Iwod  must  be  held  to  be  within  the  statute,  and  that,  in  a  case  upon 
tbe  statute,  the  interest  must  be  confined  within  the  seven  years. 

"  The  appellant  stated  other  two  points,  namely,  that  the  decree 
was  erroneous,  and  that  a  decree  was  not  legal  diligence  in  terms  of 
the  act.  On  these  points,  I  confess  I  feel  total  doubt  and  uncertain- 
tj ;  on  the  one  side,  we  have  the  unanimous  decision  of  the  Court 
on  a  point  of  pure  practice ; — on  the  other,  we  have  a  very  able  argu- 
ment of  the  appellant,  supported  by  decided  cases,  by  authorities 
from  the  law  writers,  and  by  instances  of  similar  expressions  in  other 
statutes.  None  of  these,  however,  are  necessary  to  the  discussion  of 
the  present  case ;  and  I  trust  your  Lordships  will  think  it  more  ad- 
visable, in  a  case  of  appellate  jurisdiction,  where  there  is  a  point 
of  paramount  consideration,  not  to  interpose  your  authority,  either 
for  or  against  propositions  which  do  not  necessarily  call  for  your  dis- 
eosnon*" 

It  was 

Ordered  and  adjudged  that  it  is  unnecessary  to  decide 
upon  the  question  debated  before  the  Lord  Ordinary, 
and  decided  by  his  interlocutor  9th  July  1791,  and 
which  was  affirmed  by  the  Lords  of  Session,  22d  No- 
vember 1792  and  1st  March  1793.  And  it  is  further 
declared,  that  it  is  unnecessary  to  decide  upon  the  parts 
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1800.  of  the  interlocutors  complained  of  by  the  cross  appeal, 

in  respect  of  the  transaction  which  is  proved  by  cor- 

BiRNiK,  &c.  respondence  between  the  respondents  and  the  factor 

of  the  late  appellant  and  his  curators,  and  which  is 
established  to  have  been  approved  by  the  late  appel- 
lant, whereby  he  is  barred  from  insisting  on  the  benefit 
of  the  act  1695 ;  and,  on  this  ground,  it  is  ordered  and 
adjudged,  that  the  rest  of  the  interlocutors  complained 
of  in  the  original  appeal,  be  affirmed,  with  the  following 
variations,  viz.  in  the  interlocutor  of  22d  November 
1792,  after  the  word  (barred)  leave  out  {exceptiane 
doli)j  and  in  the  interlocutor  of  1st  March  1793,  after 
the  word  (barred)  leave  out  {exceptiane  doli).  And  it 
it  is'further  ordered  that  the  said  cross-appeal  be  dis- 
missed this  House. 

For  Appellant,    W.  Grants  Matthew  Ross. 
For  Kespondents,  Ro.  Dundas,  Geo.  Ferguson. 


Messrs.  Samuel  Birnie  &  Co.,  AppeHants  ; 

Mrs.  Helen  Weir,  Bleacher  at  Longloch,        Respondent. 

House  of  Lords,  16th  May  1800. 

Sale — Implied  Warranty — The  Goods  must  be  fit  for  the  pitr* 
POSE  FOR  WHICH  THEY  ARE  BouoRT. — In  this  case,  certain  potashes 
were  represented  as  of  equal  efficacy  with  the  American  potash,  for 
bleaching  and  whitening  clothes,  and  much  cheaper.  A  par^ 
bought  several  casks,  on  the  faith  of  this  representation.  In  using 
them,  they  whitened  the  clothes  equally  well,  but  the  goods,  afier 
being  sent  home  and  unpacked,  when  exposed  to  the  atmosphere, 
lost  their  white  colour,  and  assumed  a  reddish  or  bluish  colour,  ac- 
cording to  the  humidity  of  the  atmosphere.  In  an  action  for  the 
price,  conjoined  with  an  action  of  damages  raised  by  the  buyer ; 
held  that  she  was  not  liable  in  payment  of  the  price,  but  entitled 
to  damages,  and  damages  awarded  accordingly. 

The  respondent  had  for  many  years  carried  on  the  trade 
of  bleaching,  and  had  been  in  the  practice  of  using  the 
American  potash,  which  was  generally  used  for  the  purpoaea 
of  bleaching.  Having  heard  that  the  British  potashes,  as 
manufactured  by  the  appellants  Messrs.  Birnie  and  Co., 
which  had  been  advertised  as  far  cheaper,  and  equal  in  qua- 
lity in  producing  the  same  effects  with  the  American  pot- 
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ashei^  the  roBpondent's  son  went  to  the  appellants'  manufac-       isoo. 
torj,  saw  Mr.  Birnie's  brother,  and  had  handed  to  him  the 


following  card  or  bill  of  recommendatory  directions  as  to  »'»nik,  &c. 
Ills  British  potash,  as  follows : —  weir. 

"  Of  the  British  Potashes. 

"The  British  potashes,  also  manufactured  by  Samuel 
"  Bimie  &  Co.  are  a  very  powerful  kind  of  ashes,  being  the 
"  mineral  alkali  in  a  caustic  state,  and  have  been  found  to 
"  answer  every  purpose  in  bleaching,  and  equal  to  the  best 
"  American  pot ;  and,  in  making  pencil  and  China  blue  for 
"  printing,  they  have  been  found  superior.  They  are  to  be 
'<  used  in  the  same  way  with  American  potashes,  which  they 
"  resemble  much  in  their  quality,  and  produce  the  same  ef- 
"  fects  in  bleaching." 

Finding  the  appellants'  British  potash  so  represented,  the 
respondent's  son  ordered  a  cask,  which  was  furnished,  and  the 
ashes  having  been  used  with  temporary  success,  and  without 
discovering  any  defect,  two  more  casks  were  ordered,  were 
famished,  and  used  in  the  same  manner  in  bleaching  as  the 
American  potash  had  been.  The  only  difference  observable 
wa8»  that  the  residuum  of  the  British  potash  was  different, 
bat  in  whiteness  and  purity  of  colour  it  was  the  same. 

The  goods,  when  bleached  and  packed  up,  were  sent  as 
onud  to  the  different  owners.  Shortly  afterwards  various 
complaints  came  in,  stating  that  the  goods,  when  unpacked 
lod  exposed  to  the  atmosphere,  lost  their  white  colour  in  a 
Terj  short  space,  and  assumed  different  hues,  according  to 
the  degree  of  humidity  in  which  they  happened  to  be 
placed.  At  first  the  potash  was  not  suspected  as  being  the 
came;  but  after  some  time  this  was  ascertained  beyond  all 
donbt  Whereupon  complaints  were  made  to  the  appellants, 
and  specimens  shown  to  Mr.  Bimie  of  the  effects  of  his 
alkali.  Letters  from  the  respondent's  customers,  whose 
dothes  had  been  so  destroyed,  complaining  of  the  bleaching, 
and  refomng  to  pay  their  accounts,  were  also  shown.  But 
the  appellants  refused  to  admit  that  their  potash  was  the 
canae,  stating,  that  as  the  goods  had  been  used,  the  price 
mnst  be  paid. 

Payment  of  the  price  being  refused  by  the  respondent, 
action  was  raised  by  the  appellants  for  £15.  98.  8^d.  as  the 
price  thereof,  before  the  inferior  court.  In  defence,  it  was 
stated,  that  though  the  British  potash  whitened  the  cloth  as 
^^  as  conld  be  desired,  yet,  from  some  radical  defect  not 
diKOTerable  at  the  time  they  were  used,  the  cloth  did  not 
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1800.       retain  its  parity,  but,  upon  exposure  to  ibe  air,  acquired 
■  sometimes  a  reddish  and  sometimes  a  bluish  colour,  thus 

BiBioB,  &c.  rendering    the  cloth  as  unfit    for  use  as  before  it    was 

wBiE.       bleached. 
May  28,1798.     After  a  proof,  the  Judge  Admiral  pronounced  this  inter- 
locutor :  **  Having  considered  the  proof  adduced,  and  the 
"  whole  cause,  sustains  the  defence,  and  assoilzies  the  de-  • 
"  fender ;   finds  expenses  due  to  the  defender,  of  which 
"  allows  an  account  to  be  given,  and  decerns." 

An  advocation  was  brought  before  the  Court  of  Seanon, 
which  was  raised  to  try  the  question.     And  at  sametime  the 
respondent  brought  an  action  of  damages,  for  the  loss  sus- 
tained by  her,  in  consequence  of  the  defective  consequences 
of  the  potash  in  the  process  of  bleaching.     Lord  Meadow- 
bank,  Ordinary,  conjoined  both  processes :   and  remitted  to 
Dr.  Black,  professor  of  chemistry  in  the  University  of  Edin- 
burgh,|to  report  on  certain  particulars.  '*  Ist.  Whether  he  had 
*'  been  made  acquainted  with  a  process,  by  which  a  commo- 
"  dity,  sold  by  the  said  Samuel  Bimie  and  Co.  as  useful  in 
"  bleaching,  in  the  year  1795,  under  the  description  of 
**  British  potashes,  was  prepared ;    and  whether  he  had 
"  formed  an  opinion  or  conjecture  that  said  commodity, 
"  from  the  method  of    preparation  employed,  or    other  — 
"  causes,  contained  a  portion  of  the  calx  of  iron,  by  whioh-^ 
"  means,  or  some  other  imperfection  in  its  composition, 
"  was  unfit  to  be  used  in  bleaching  manufacture,  where 
''  end  in  view  was  to  produce  a  pure  and  permanei^ 
**  colour  ?    2d.  Whether  the  process  had  been  communioate^Bi 
'*  and  shown  to  him  by  Messrs.  Birnie  for  his  opinion  ?     3d^l 
"  At  wiiat  time  ?    4th.  And  whether  he  made  any  suggeetion^E: 
*'  by  which  bleachers,  who  used  the  British  potash,  migtziz 
"  avoid  the  bad  consequences  that  would  otherwise  ^^—     i 
**  from  it  in  the  colour  of  the  goods  they  manufactured  V* 

A  report  was  returned,  showing  that  the  appellants  we^iv 
made  acquainted  with  the  unfitness  of  their  potadbes  for  t^JL§ 
purposes  of  bleaching,  and  that  the  uncrystallized  «tmj^fr 
shown  contained  a  certain  quantity  of  calx  of  lead,  wIimA 
made  it  as  unfit  for  bleaching  as  if  it  had  contained  iron» 

They  seemed  sensible  of  this  themselves,  because  it  wna 
proved  they  had,  in  their  second  paper  of  directions,  giTeo     I 
out,  that  their  potash  should  only  be  used  in  the  finst  part     ^ 
of  the  process  of  bleaching.  1 

May  24,1799.     ^^^  ItOrdi  Ordinary  advocated  the  cause  '*  at  the  iastuio^ 
"  of  Birnie  and  Co.,  assoilzies  the  defender  (respondent),  firoocm 
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"  theoondiudoiisthereof,  and  decerns^  finds  expenfles  due,  and       1800. 
**  allowB  an  aoconnt  thereof  to  be  given  in ;  and  in  the  pro- 


oen  at  the  instance  of  Mrs.  Weir,  against  the  said  Messrs.  birni«,  &c, 
**  Biniie>  finds  damages  and  expenses  due,  and  appoints  her      ^^ib. 
"  to  give  in  a  condescendence  thereof,  against  next  calling." 

On  representation  the  Lord  Ordinary  adhered.    And  on  Janel2. 1799. 
redaiming  petition  to  the  Court,  the  Lords  adhered,  and  ap-  Jan.16, 1800. 
pointed  Mml  Weir  to  give  in  a  cdndescendence  of  the  da- 
mages.   This  condescendence  having  been  given  in,  the  Feb.  22, 1800. 
Court  restricted  the  claim  of  damages  to  £10. 10s.,  and  ex- 
ponsea  to  £63.  sterling. 

Againat  these  interlocutors  the  present  appeal  was  brought 
to  the  House  of  Lords. 

Pleaded  Jbr  the  Appellants. — The  respondent  purchased 
the  ashes  in  question,  from  the  appellants  at  a  certain  price ; 
lad  the  transaction  having  been  completed  bj  delivery  of 
&e  goods,  she  is  bound  to  pay  the  price  to  the  appellants. 
Th^  sale,  and  the  directions  given  as  to  using  the  potashes, 
were  distinct,  and  the  former  could  have  no  reference  to 
the  directions  afterwards  communicated  to  the  respondent 
bj  the  aj>pellants.    It  has  been  clearly  shown  that  these 
directions  were  perfectly  proper  at  the  time  they  were  given. 
And  as  at  that  time  it  was  the  universal  practice  only  to 
Use  the  American  potashes  in   the  earlier  stages  of  the 
lileaching  process,  in  which  it  is  admitted  that  the  British 
^shes  are  equally  fit  to  be  used,  the   practice  as  to  the 
American  potashes,  having  afterwards  been  varied,  the  ap- 
pellants made  a  corresponding  variation  in  their  directions ; 
Imt  they  had  no  opportunity  of  communicating  these  new 
directions  to  the  respondent,  as  they  were  not  printed  un- 
til after  the  last  parcel  of  ashes  had  been  transmitted  to 
h&t.    The  appellants,  at  all  events,  acted  in  bona  fide.    They 
could  not,  and  did  not  intend  by  their  directions,  to  recom- 
mend the  use  of  the  British  potashes  in  the  finishing  and 
teaching  process,  because  it  was  their  interest  that,  in  the 
list  stages  of  the  operation  of  bleaching,  the  salt  of  soda 
ahoald  be  used.    Its  utility  for  these  purposes  is  accordingly 
teeommended  in  the  paper  of  directions ;  in  which  its  supe- 
^ty  over  the  British  potashes  is  strongly  pointed  out,  and, 
from  tiie  whole  tenor  t)f  which  it  is  perfectly  evident  that 
tiw  appellants  neither  desired  nor  understood  that  the  last 
i&GQtioned  article,  viz.  the  British  potashes,  were  ever  to 
benaed,  except  in  the  first  stages  of  the  bleaching  process. 
PUadei  far  the  Respondent.— The  defence  of  the  re- 
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1800.       spondent  has  been  completely  established,  namely,  althongh 

the  British  potash  whitened  the  cloth  at  first  in  the  process 

wHTTLAw  of  bleaching^  yet  that  afterwards,  when  exposed  to  the  air, 
it  acquired  sometimes  a  reddish  and  sometimes  a  bluish 
colour.  These  potashes,  therefore,  did  not  answer  the  de- 
scription given,  and  did  not  produce  the  effects  ascribed  to 
them  by  the  appellants.  Besides,  they  were  blameable  for 
selling  these  potashes,  after  they  were  apprized  by  Dr. 
Black  that  it  contained  noxious  qualities,  which  made  it 
totally  unfit  for  the  purpose  of  bleaching.  The  respondent 
is  therefore  entitled  to  indemnification  for  the  damages  she 
had  sustained  from  the  effects  of  the  ashes  in  question. 
Whatever  may  have  been  the  contents  of  the  second  card 
of  directions  issued  by  the  appellants,  it  is  clear  that  the 
respondent  only  received  the  first  paper  of  directions  ;  but 
the  fact  that  the  second  directions  varied  essentially  from 
the  first,  is  conclusive  against  them,  as  showing  that  they 
were  not  fit  for  the  purpose  as  at  first  advertised. 
After  hearing  counsel,  it  was 

Ordered  and  adjudged  that  the  interlocutors  therein  com- 
plained of  be  affirmed,  with  £100  costs. 

For  Appellants,  Wm.  Adam,  Ad.  Gillies. 

For  Respondent,  B.  Dundasy  J.  FT.  Murray^  M.  Nolan. 

NoTB. — ^Unreported  in  the  Court  of  Session. 


Thomas  Whytlaw,  Merchant  in  Glasgow,        Appellant; 

Margaret  Goats,  only  child  and  Executrix  \ 

of  William  Goats,  late  Merchant  in  Glas-  >  Respondent, 
gow,  deceased,         ....         ) 

House  of  Lords,  19th  May  1800. 

Gopartnert — Rbtbntion. — It  was  provided  in  a  copartnery,  Aat 
on  the  dissolution  of  the  concern,  no  division  of  the  stock  or  pro- 
fits should  take  place,  until  the  debts  due  by  the  company,  or  the 
debts  due  by  any  of  the  partners  to  the  company,  should  be  first 
paid  or  secured.  Circumstances  in  which  it  was  held  that  cert^ 
agreements  subsequently  gone  into  by  the  partners,  did  not  alter  or 
affect  this  provision  of  the  contract ;  and  that  a  partner,  on  the  dis. 
solution  of  the  copartneiy,  was  entitled'to  withhold  and  refuse  pay. 
ment  of  another  partner's  share  in  the  concern,  until  a  debt  due  by 
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another  company,  of  which  he  was  the  sole  surviTuig  partner,  was       1800. 
paid  to  the  dissolved  cpnceriL  . 


\ 


WHTTLAW 

Id  the  year  1769  James  Anderson,  James  Whytlaw,  and  ^• 
William  Coats,  the  respondent's  father,  entered  into  co- 
parteerahip  for  the  purpose  of  carrying  on  trade  between 
Gla^w  and  Jamaica,  under  the  firm  of  Anderson,  Coats, 
and  Whjtlaw.  In  this  copartnership  the  parties  were  equal 
shireholders ;  but  it  was  dissolved  by  the  bankruptcy  of 
James  Anderson  in  1772. 

The  following  year  a  new  company  was  established,  under       1773. 
the  firm  of  Coats  and  Why^aw,  for  the  same  purposes,  by 
James  Whytlaw,  junior,  and  William  Coats. 

In  1775,  the  same  parties,  with  the  addition  of  the  ap-  1775. 
pellant  Thomas  Whytlaw,  entered  into  a  third  copartner- 
ship, the  nature  and  object  of  which  were  almost  the  same 
of  the  two  preceding.  In  this  copartnership,  which  was  to 
endare  for  eight  years  from  15th  September  1774,  unless 
previously  dissolved  by  the  death  or  bankruptcy  of  any  of 
the  partners,  Mr.  Coats  was  concerned  to  the  extent  of  one 
half,  and  the  appellant  and  his  brother  to  the  extent  of  one 
fourth  each* 

By  one  article  in  this  contract  it  was  provided,  "  That 
*'  before  any  division  of  the  stock  or  profits  of  the  said  co- 
"  partnery  be  made,  in  any  of  the  events  foresaid,  of  death, 
•*  bankruptcy,  or  withdrawing  from  the  concern,  or  upon 
**  the  final  dissolution  thereof,  the  whole  debts  due  by  the 
**  company,  or  the  debts  due  by  any  of  the  partners  to  the 
^*  company,  shall  be  first  paid  or  secured ;  and  for  that  end 
*'  each  of  the  said  parties  hereby  assign  and  convey  to  and 
^*  in  favour  of  one  another  their  respective  shares  and  pro- 

"  portions  of  the  stock  and  profits  of  the  said  joint  trade, 

*'  and  that  aye  and  until  the  foresaid  debts  shall  be  fully 

"paid  or  secured." 
Daring  the  subsistence  of  this  copartnership  of  Anderson, 

Coats  and  Whytlaw,  the  appellant  and  one  John  Thomson, 

carried  on  trade  in  Jamaica,  under  the  firm  of  Thomson  and 

Whytlaw. 

Hiese  two  companies  were  distinct,  but  disposed  to  be- 
fiiend  each  other.  Accordingly^  it  was  agreed,  in  1769, 
that  the  company  of  Anderson,  Coats,  and  Whytlaw  should 
give  credit  to  their  friends  in  Jamaica  to  the  extent  of 
£6000,  in  goods  to  be  furnished  from  Glasgow,  in  security 
of  which  the  late.  James  Whytlaw,  senior,  saddler  in  Glas- 
gow, became  bound,  of  same  date,  to  guarantee  his  son 
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laoo.      Thomas  Whytlaw'B  half  of  such  sams  of  money,  as  Thomsoi; 

\ and  Whytlaw,  should  be  deficient  in  paying  on  account  of  thi 

HTTLAw    ^^^^  ^  ^^^  ^^^  commissioned  from  the  Glasgow  house 
COATS,      and  Mr.  Coats  and  Mr.  Anderson  granted  a  similar  obliga- 
^^^^'      tion  for  John  Thomson. 

The  credit  thus  giyen,  along  with  a  correspondent  gQa- 
rantee,  was  afterwards  extended  by  minutes  entered  in  the 
books  of  Anderson,  Goats  and  Whytlaw,  and  of  their  suc- 
cessors, the  two  companies  of  Coats  and  Whytlaw  (of  177£ 
and  1775). 
1776.  In  making  out  accounts  in  17789  it  was  found  that  a  con- 

siderable sum  was  due  by  the  company  of  Thomson  and 
Whytlaw  to  Anderson,  Coats  and  Whytlaw,  and  a  stil] 
greater  sum  to  their  successors  Coats  and  Whytlaw ;  and 
on  the  9th  of  March  of  that  year  an  agreement  was  entered 
into,  reciting  the  various  connections  that  subsisted  between 
the  said  partnerships  in  this  country  and  Jamaica ;  and  de- 
clared tfiat  the  credit  granted  by  Anderson,  Coats  and 
Whytlaw,  and  continued  by  their  successors,  was  allowed 
to  **  the  said  John  Thomson  and  Thomas  Whytlaw,  who 
"  were  a  company  under  the  firm  of  Thomson  and  Whytlaw;" 
and  it  then  proceeded  to  lay  down  a  plan  for  the  adjust- 
ment of  the  claims  which  the  said  two  Glasgow  companief 
had  against  Thomson  and  Whytlaw. 

The  provision  in  the  agreement  applicable  to  the  ola 
concern  of  Anderson,  Coats  and  Whytlaw»  declared,  Tha. 
Mr.  Coats,  as  being  bound  for  John  Thomson,  and  James 
Whytlaw,  junior,  the  representative  of  his  father  (Jam^ 
Whytlaw,  senior),  who  was  bound  for  Thomas  Whytlaw,  ham 
resolved  to  advance  to  themselves,  as  partners  of  Andersoi' 
Coats  and  Whytlaw,  or  which  is  the  same  thing,  to  pla^ 
to  their  debit,  in  the  books  of  the  company,  the  sum 
£250,  on  account  of  the  Glasgow  house ;  Mr.  Thomson  b= 
ing  liable  to  James  for  the  sum  thus  advanced.  The  d«^ 
then  went  on,  *^  Therefore,  and  in  prosecution  of  the  s^ 
*<  agreement,  they,  the  said  William  Coats  and  James  Wlk  ^ 
''  law,  as  standing  partners  of  the  said  former  conceriM 
<<  Anderson,  Coats  and  Whytlaw,  and  the  said  Willisu 
"  Coats,  James  Whytlaw,  and  Thomas  Whytlaw,  as  coostf 
"  tuent  partners  of  their  said  present  concern  of  Coats  said 
*<  Whytlaw,  do  hereby  exoner  and  declare  the  said  WiUism 
**  Coats,  and  his  heirs,  executors,  and  successors,  and  the 
*'  said  James  Whytlaw,  and  all  others  the  representatives  o^ 
*'  the  said  James  Whytlaw,  senior,  his  father,  respectively^ 
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*'of  the  foresaid  obligation  granted  by  the  said  James      1800. 

"  Whytlaw,  senior,  as  security  for  the  said  Thomas  Whyt- 

*'  law;  and  of  all  the  oontinnations  and  extensions  of  these 

'*  obligations  by  the  minutes  of  sederunt  before  mention-      coats. 

«ed*" 

In  regard  to  the  debt  or  sums  due  by  the  Jamaica  house 
to  the  company  of  Coats  and  Wbytkw,  the  deed  provided 
that  ^<  the  said  William  Coats,  as  security  for  the  said  John 
**  ThomaoDy  and  the  said  James  Whytlaw,  as  come  in  place 
'^  of  his  father,  and  security  for  the  said  Thomas  Whytlaw, 
"  do  lierel^  bind  and  oblige  themselves  severally,  and  their 
"^rGipectrre  heirs,  executors  whomsoever,  to  advance  and 
'^pay  to  themselves,  and  the  said  Thomas  Whytlaw,  as 
^  eonatitiient  partners  of  the  company  of  Coats  and  Whyt- 
*'  law,  or  their  heirs  or  assignees,  all  such  sum  and  sums  of 
**  money  as  the  said  John  Thomson  and  Thomas  Whytlaw, 
"  in  company,  shall  be  resting  or  owing  to  the  said  concern  of 
'*  Coata  and  Whytlaw,  as  the  same  is  or  shall  be  ascertained 
"  by  their  books  for  goods  furnished  or  to  be  furnished  by 
**  them  as  on  their  credit,  to  the  said  Thomson  and  Whytlaw ; 
"  and  that  at  any  time  the  same  shall  be  demanded  by  any 
''of  the  partners  of  Coats  and  Whytlaw,  after  the  expiration 
**  of  three  months  from  the  date  hereof,  prorided  always 
''that  the  obligation  before  written  shall  extend  against  the 
"laid  William  Coats,  as  security  for  the  said  John  Thomson, 
**  only  to  the  extent  of  £2000  sterling,  and  consequents,  and 
**  DO  further ;  and  in  like  manner  the  same  shall  extend  a- 
**  gainst  the  said  James  Whytlaw  only  to  the  like  sum  of 
**  £2000,  and  consequents  th^eof,  and  no  further.'* 

In  the  year  1782  the  company  of  Thomson  and  Whytlaw       ^782. 
was  dissolved,  and,  in  the  course  of  the  same  year,  John 
Thomson  died,  leaving  that  house  very  considerably  indebt- 
ed to  both  the  companies  at  Glasgow  of  which  Mr.  Coats 
Was  a  partner.     The  appellant  accordingly,  as  the  sole  sur- 
^ving  partner  of  the  Jamaica  house,  went  out  to  Jamaica 
to  wind  up  the  affairs,  but,  in  place  of  this,  he  seems  to 
have   confined  himself  to   settling  with  the  executor  of 
Thomson  in  Jamaica,  as  to  his  share  of  the  concern,  by 
Which  he  agreed  to  accept  of  £4000  as  his  interest  in  the 
Concern,  on  condition  of  being  relieved  of  the  company 
debts.     He  also  had  conveyed  over  to  him  certain  securities 
and  debts  in  security  and  relief,  and  for  payment  of  the 
debts  due  to  the  Glasgow  companies. 
The  appellant  alleged,  that  by  mistake  these  appeared  in 
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1800.       ^^^  name  alone,  while,  in  point  of  fact,  they  were  assigne 

direct  to  these  companies  themselres. 

wHTTLAw  In  1785  an  agreement  was  entered  into,  which  sets  {orib 
*'  considering  that  I  (Thomas  Whytlaw)  am  personally  boim< 
**  for  payment  of  the  debts  due  by  Thomson  and  Whytlaw 
*'  and  having  agreed  that  the  other  debts  due  to  the  Glasgow 
"  houses,  and  the  sum  of  £4000  due  to  myself,  should  drai 
"  and  be  paid  proportionally  from  the  subjects  or  sums  fo 
"  which  I  obtained  the  aforesaid  assignation  (to  the  securi 
"  ties),  and  from  any  remittance  that  has  or  may  be  made  t 
"  us  in  consequence  thereof.  Therefore  I  hereby  bind  an< 
"  oblige  myself,  my  heirs  and  executors,  to  communicat 
"  and  make  just  count  and  reckoning  and  payment  to  th 
*'  said  companies,  &c.,  as  remittances  come  to  my  hands. 
The  respondent's  father  thereby  accepted  of  this  mode  g 
payment,  but  did  not  agree  to  discharge  his  other  rights  o 
securities  for  payment  of  these  debts. 

The  company  of  Coats  and  Whytlaw  in  Glasgow,  hayiuj 
also  been  brought  to  an  end,  by  the  death  of  James  Whyl 
law,  the  present  action  was  brought  by  the  appellant  againc 
Mr.  Coats,  for  payment  of  £2874.  9s.  with  interest,  as  hi 
half  share  of  the  i^ffects  of  the  house  of  Coats  and  Whytlaw 
(he  being  entitled  to  one  fourth  in  his  own  right,  and  to  on 
fourth  as  in  right  of  his  deceased  brother.)  2.  Of  £160i 
7s.  9d.,  as  the  one  half  of  the  debt  due  by  Thomson  an< 
Whytlaw  of  Jamaica. 

The  defence  stated  to  this  action  was,  that  as  the  con 
pany  of  Coats  and  Whytlaw  were  creditors  of  Thomson  an^ 
Whytlaw,  he,  as  such,  was  entitled  to  retain  the  sum  claimed 
in  the  present  action,  till  the  just  demand  against  the  Ja 
maica  company  was  satisfied  and  paid.  This  defence  bein{ 
coupled  with  the  statement  that  the  appellant  owed, 

1st.  As  an  individual,  to  the  concern  of  Coats  and  Whyt 
law,  .  .  .  .  £246  13    i 

2d.  As  the  surviving  partner  of  Thomson  and 
Whytlaw,  he  owes  the  same  concern  3206  15    ( 

3d.  Thomson  and  Whytlaw  owed  the  compa- 
ny of  Anderson,  Coats  and  Whytlaw,  of 
which  the  respondent's  father,  Mr.  Coats, 
was  the  representative,  .  .  539  17    ( 


The  Lord  Ordinary  (Glenlee)  pronounced  this  interlocu 
May  15, 1798.  tor :  **  Finds  that  the  said  Thomas  Whytlaw,  the  only  soi 
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"  Tiving  partner  of  the  company  of  Thomson  and  Whytlaw       1800. 
"of- Jamaica,  and  who,  by  certain  transactions  between 


"him  and  the  executors  of  his  deceased  partner  John    ^hytl4w 
"Thomson,  has  inter  alia  obtained  securities  to  bo  made      coaVs. 
"  07er  to  him  for  the  relief  of  the  whole  debts  due  by  the 
"nid  company,  which  securities  were  stated  by  him  to  be 
"folly  and  undoubtedly  adequate  for  that  purpose,  must, 
"  in  Uie  present  question  between  him  and  William  Coats, 
"  be  held  primarily  and  principally  liable  for,  and  as  bound 
"  to  relieye  the  said  William  Coats  of  the  debt  remaining 
"  due,  by  the  company  of  Thomson  and  Whytlaw  of  Jamaica, 
"  to  die  companies  of  Anderson,  Coats,  and  Whytlaw,  of 
''Glasgow,    and  Coats  and  Whytlaw  also    of   Glasgow. 
*' finds  that  any  division  of  the  funds  of  the  two  com- 
*'pimea,last  mentioned,  which  at  present  can  take  place 
"  between  the  said  Mr.  Whytlaw  and  the  said  Mr.  Coats, 
"  most  proceed  on  the  footing  above  mentioned  ;  and  that 
"nothing  in  the  transactions  founded  on  by  Mr.    Whyt- 
"  lair,  entitles  him  to  demand  that  the  division  above  said 
"should  take  place,  in  the  same  manner  as  if  the  debts  re- 
"  maining  due  by  the  said  company  of  Thomson  and  Whyt- 
"hw  of  Jamaica,  to  the  said  Glasgow  companies,  were  due 
""  Beverally  to  the  extent  of  one  half  by  himself  and  Mr. 
"  CoatSy  without  Mr.  Coats  having  relief  against  him ;  or  to 
"  insist  that  Mr.  Coats  in  the  meantime  should  advance  his 
"  share  of  such  debt  to  be  made  part  of  the  present  fund  of 
"  division,  and  wait  for  his  reimbursement  from  the  securi* 
"  ties-  already  in  the  hands  of  him  (Mr.  Whytlaw,)  or  from 
''what  he  Mr.  Coats  himself  may  otherwise  recover  from 
"  the  estate  of  John  Thomson." 
On  reclaiming  petition  to  the  Court,  this  judgment  was  May  25  1799. 

adhered  to.      And,  on  a  second  reclaiming  petition,  the  June  5, 

Court  again  adhered. 

Against  these  interlocutors  the  present  appeal  was  brought 
to  the  House  of  Lords. 

Pleaded  for  the  Appellant. — Upon  the  deed  23d  Sept. 
1785.    1st.  Under  this  agreement,  the  respondent's  father, 
aa  the  cashier  of  Coats  and  Whytlaw,  received  from  the  se- 
curities thereby  agreed  to  be  communicated,  nearly  one 
halfof  the  debt  due  by  Thomson  and  Whytlaw  to  Coats 
and  Whytlaw,  and  of  that  due  to  Anderson,  Coats,  and 
Whytlaw.     He,  in  like  manner,  received  nearly  one  half  of 
the  debt  due  by  John  Thomson,  as  an  individual,  to  Coats 
and  Whytlaw,  as  well  as  of  that  due  to  himself,  and  of  that 
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1800.       due  by  the  old  Jamaica  companj,  of  Millar,  TbomBon,  &  < 

dissolyed  in  1769,  with  which  the  appellant  had  no  conc< 

rHTTLAw  gy  accepting  this  deed,  and  participating  under  it  fo 
COATS.  period  of  eleyen  years,  the  respondent's  father,  Mr.  Co 
thereby  acknowledged  that  Goats  and  Whytlaw  should 
linquiidi,  or  at  least  postpone  their  personal  claim  against 
appellant,  for  the  debt  due  by  Thomson  and  Whytlaw,  i 
take  their  payment  ont  of  the  securities  obtained  fi 
Thomson  and  Why  tlaw's  estate.  By  their  acceptance  of 
securities,  it  follows  that  they  could  not  resort  to  their  j 
sonal  claim  against  the  appellant.  They  could  not  9! 
themselves  of  the  one,  and  also  resort  to  the  other. 

Upon  the  deed  1788.  By  this  deed,  to  which  the  ap] 
lant  was  a  party,  the  claims  of  Anderson,  Coats,  and  Wl 
law,  and  of  Coats  and  Whytlaw,  by  reason  of  the  obligati 
granted  by  the  appellant's  father  and  Wm.  Coats,  are  < 
charged,  and  those  claims  are  thereby  regulated  in  1 
manner.  *'  That  each  of  the  said  William  Coats  and  Jai 
**  Whytlaw  was  to  put  to  his  debit  £250  on  account  of 
"  concern  of  Thomson  and  Whytlaw  in  Jamaica,  that  is 
''  give  the  latter  concern  credit  for  £500,  holding  the  f 
*'  John  Thomson  liable  to  the  said  William  Coats  for 
"  one  half  thereof :  and  the  said  Thomas  Whytlaw  for 
"  other  half  of  the  same.'"  The  manner  in  which 
credit  is  given  is  demonstrative  also  of  the  manner  in  wl 
all  the  other  credits  were  given,  which  creates  the  debt 
which  retention  is  now  claimed.  This  is  further  proved 
another  clause  in  this  agreement,  whereby  the  responde 
father,  and  the  appellant's  brother,  ^^  bind  and  oblige  th< 
*'  selves  severally,  and  their  respective  heirs  and  execut 
'*  to  advance  and  pay  to  themselves  and  the  said  Thoi 
**  Whytlaw,  as  constituent  partners  of  the  company  of  d 
**  and  Whytlaw,  or  their  heirs  or  assignees,  all  such  e 
"  or  sums  of  money  as  the  said  John  Thomson  and  Thoi 
"  Whytlaw  in  company,  shall  be  resting  owing  to  the  e 
**  concern  of  Coats  and  Whytlaw,  as  the  same  is  or  shall 
*<  ascertained  by  their  books,  for  goods  furnished,  or  to 
''  furnished  by  them,  or  on  their  credit,  to  the  said  Thorn 
•*  and  Whytlaw,  and  that  at  any  time  the  same  shall  be 
,  •*  manded  by  one  of  the  partners  of  Coats  and  Whytl 
"  after  the  expiration  of  three  months  from  the  date  of  1 
"  agreement."  Although  therefore  the  appellant  ads 
that,  by  the  deed  1786,  he  is  personally  liable  for  the  dc 
of  Thomson  and  Whytlaw,  yet  he  contends  that  by  the  agi 
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ment  of  1778  aboye  quoted,  such  personal  liability  was       18OO. 

diacharged,  at  least  was  limited  to  one  half  of  its  legal  ex-   

tent,  so  that  instead  of  being  liable  for  the  whole  of  the 
debt  due  by  Thomson  and  Whytlaw,  he  is  only  taken  bound  coats. 
for  the  one  half  of  that  debt.  When,  therefore,  this  is 
the  result  of  the  deed  1778,  and  when  by  the  deed  of  agree- 
Btent  1785,  the  company  of  Goats  and  Whytlaw  became 
bound  to  take  payment  out  of  the  securities,  there  remains 
no  good  ground  in  law  for  withholding  payment  of  the  ap- 
peUaot^B  share  in  the  concern  of  Coats  and  Whytlaw. 

Pleaded  for  the  Respondent. — 1.  It  is  an  undisputed  prin- 
ciple of  law,  that  every  partner  of  a  company  is  liable  to  the 
utmost  extent  of  the  whole  debts  owing  by  that  company ; 
and  as  it  IB  acknowledged  that  Thomson,  and  Whytlaw,  of 
which  the  appellant  is  the  surviving  partner,  are  indebted 
to  the  concern  of  Coats  and  Whytlaw  to  a  large  amount,  the 
appellant  cannot  be  suffered  to  appropriate  the  funds  of  the 
latter  to  himself  till  that  debt  is  paid.     The  effect  of  the 
plea  maintained  by  the  appellant  is  the  reverse  of  the  just 
and  natural  order  of  accounting ;  for  his  purpose  is  to  take 
ponession  of  part  of  the  funds  of  Coats  and  Whytlaw,  while 
Uiown  debts,  or  what  in  law  and  common  sense  is  the  same 
tbtBg,  the  debts  of  the  company,  of  whichheis  the  sole  surviv- 
ing partner,  are  still  unpaid.     2.  Besides,  the  appellant's  de- 
mand is  in  direct  repugnance  to  the  articles  of  partnership,  by 
which  it  was  agreed  that  there  should  be  no  division  of  the 
stock  or  profits  of  the  copartnery  till  the  debts  due  by  the 
partners  to  the  company^ should  be  paid  or  secured.    And 
by  the  same  article  Mr.  Coats,  under  the  circumstances,  be- 
came vested  in  the  appellant's  share,  and  entitled  to  hold  it 
till  his  debt  to  the  partnership  is  fully  paid  and  secured. 
3.  Further,  the  legal  rights  and  obligations  of  the  parties 
have  not  in  any  respect  been  varied  by  the  guarantees  ori- 
ginally granted,  or  by  the  deeds  1778  and  1785.    These 
latter  deeds  applied  only  to  the^ obligations  of  the  guarantees 
for  the  house  of  Thomson  and  Whytlaw.    It  applied  to 
them  in  a  cautionary  or  fidejussory  character  merely ;  but 
did  not  relate,  and  so  could  not  affect  or  destroy  the  obliga- 
tion of  the  appellant,  as  the  surviving  partner  of  Thomson 
and  Whytlaw,  to  pay  the  debt  due  by  that  house.     But  it  is 
needless  now  to  argue  the  question  upon  the  deed  1778, 
because  by  the  subsequent  deeds  of  agreement  it  is  that 
the  present  question  comes  to  be  decided. 
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1800.  The  appellant's  transactions  alone  in  Jamaica  with  the 

executors  of  Thomson,  by  which  he  accepted  and  secured 

wHYTLAw  £^^  himself  £4000  as  the  amount  of  his  own  interest  in  that 
COATS.  concern.  And  for  the  relief  of  the  debts  due  to  the  Glasgow 
companies  only  obtained  assignments  to  certain  bonds  and 
judgments  held  by  Thomson  and  Whytlaw,  and  with  a  ge- 
neral deed  of  security  over  John  Thomson's  other  property, 
does  not  exempt  from  his  personal  liability,  but  rather 
strengthens  and  confirms  it.  These  assignments  were  not 
made  over  in  the  name  of  Coats  and  Whytlaw.  They  were 
made  out  in  the  name  of  Thomson,  and  confessedly  by  the 
deed  1 785,  were  as  much  for  behoof  of  the  whole  creditors 
of  Thomson  and  Whytlaw,  as  for  any  one  individual  creditor 
of  that  concern.  He  went  out  to  Jamaica  to  adjust  ahd 
settle  the  company  affairs.  He  held  a  power  of  attorney 
from  the  company  of  Coats  and  Whytlaw  to  obtain  a  settle- 
ment of  their  debt,  and  he  therefore  acted  pessima  fidt  in 
taking  a  better  security  for  himself  than  he  thought  requi- 
site for  the  large  claims  which  Mr.  Coats  had  against 
Thomson  and  Whytlaw.  But,  separately,  the  interlocutors 
appealed  from  go  no  farther  than  to  find  that  any  division 
of  the  funds  which  can  at  present  take  place  must  proceed 
on  the  footing  of  the  appellant's  being  liable  for  the  debts 
of  the  Jamaica  house.  And  if  the  securities  alluded  to  be 
as  good  as  he  represents  them,  then  he  shall,  when  paid, 
reap  the  benefit  thereof. 

After  hearing  counsel,  it  was 

Ordered  and  adjudged  that  the  appeal  be  dismissed,  and 
that  the  interlocutors  therein  complained  of  be,  and  th^ 
same  are  hereby  afiSrmed. 

For  the  Appellant,  IF.  GranU  M.  Nolan. 
For  the  Respondent,  Ar.  Campbell^  Wm.  Alexander,  Win 

JErskin^ 

Note. — Unreported  in  the  Court  of  Session. 
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« 

1800. 
[Mor.  App.  TaUzie,  No.  4.]  habchiombm 

UF 

The  Most  Hon.  Henrietta  Scott^  Ma^-^  titcbfibld 

chioneasof  Titchfield,andWiLUAMHENRTl      a^^jj^^.^  .  ^' 

Catbndish  Bemtwick  Scott,  Marquis  of i 
Titehfield,  her  Husband,  for  his  interest,  ' 

Alsxanobr  Penrose  Gumhinq  Gordon  of  1    o^--^^^^* 
Altyre  and  Qordonston,         •  .  J 

House  of  Lords,  20th  June  1800. 

Ertjlil — Fetters — ^Institute — Hbirs  op  Tailzie — Res  Judi- 
ciTA. — (1.)  Sir  Robert  Gordon  the  first,  executed  a  strict  entail 
to  himself  in  liferent,  and  to  Robert  Gordon,  his  eldest  son,  and 
tb  hein  male  of  his  body,  in  fee,  whom  failing,  to  a  series  of  sub- 
ttitutes  therein  named.    The  entail  contained  prohibitions  against 
RQingi  contracting  debt,  or  altering  the  order  of  succession,  fenced 
irith  ixritant  and  resolutiye  clauses ;  but  these  prohibitions  and 
iiritant  clauses  were  directed  onlj  against  the  heirs  of  tailzie,  and 
did  not  expressly  include  the  institute ;  but  it  declared  that  the 
'^heizs  who  shall  happen  to  succeed  to  the  said  lands  and  dignity* 
ibsll  not  be  entitled  to  alter.    Sir  Robert  the  second,  suc^eded 
kth  to  the  lands  and  the  dignity  or  title,  and  by  a  contract  of  mar- 
nage,  he  executed  a  deed,  by  which  an  alteration  of  the  succession 
was  to  take  place.    On  his  death,  his  son.  Sir  Robert  the  third, 
oonodTing  that,  by  his  fiither's  marriage-contract,  he  was  called 
to  succeed  as  fiar,  serred  heir  of  provision  to  him  under  that  con- 
tract, and  raised  action  to  hare  it  declared,  that  he  was  free  from 
the  fetters  of  the  entail  1697*  and,  dying  during  the  dependence, 
tt  was  carried  on  by  his  brother,   Sir  William,  who  obtained  de- 
^ee  in  this  action,  and  executed  a  new  entail,  by  which  the  re- 
spondent was  called  to  succeed,  in  preference  to  the  appellant    In 
^n  action  of  reduction  and  declarator,  held  by  the  Court  of  Ses- 
sion, and  affirmed  in  the  House  of  Lords,  that,  as  Sir  Robert  the 
Second,  was  institute|  and  called  to  the  fee,  he  was  not  bound  by 
tiie  fetters  of  the  entail  directed  against  the  heirs  of  entail  suc- 
oeeding  to  the  estate.      2.    Also,   held  that   a  former   decree 
^^as  not  resjudicaia^  so  as  to  foreclose  the  present  action. 

Sir  Robert  Gordon  of  Gordonston  was,  prior  to  the  year 

1697,  unlimited  proprietor  of  the  estate  of  Gordonston,  &c., 

w'hicb  stood  devised  to  "  Heredibua  mascnlis  et  assignatis 

*'  quibuscunqtieJ* 

i  la  1697,  he  executed  an  entail  of  his  estates,  in  the  form      1697. 

L      ot  &  procuratory,  whereby  he  became  bound  to  resign  the 
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1800.       lands  for  new  infeftment  thereof,  "  in  favoure  of  me,  the  sai 
Robert  Gordon  in  liferent,  during  all  the  days  of  my  life 


MARCHIONESS  « time,  and  to  Robert  Gordon,  my  eldest  lawful  son,  pre 
TiTCHFEBLD  "  croatod  betwixt  me  and  Dame  Elizabeth  Dunbar,  m; 
V.  <'  spousCf  and  the  heirs  male  lawfully  to  be  procreated  of  hi 
^^^'  "  body  in  fee ;  which  failing,  to  any  other  son  lawfully  t 
"  be  procreate  of  my  own  body,  according  to  their  order  c 
''  succession,  and  the  heirs  male  lawfully  descending  of  th* 
^  bodies  of  the  said  sons,  which  failing,  to  and  in  fayoor  o 
"  any  person  or  persons,  and  their  heirs,  whom  I  shall  name 
^<  design,  and  appoint,  at  any  time  in  my  life,  et  etiam  ti 
"  articulo  mortis^  to  succeed  to  me  in  my  estate  and  dig 
"  nity,  by  any  writ  or  nomination  under  my  hand ;  anc 
*<  which  nomination  and  writ,  and  the  provisions  (if  any  be 
*'  therein  contained,  shall  be  of  as  great  strength  and  effec 
'^  as  if  the  same  were  insert  herein,  and  in  the  infeftment  t< 
"  follow  hereupon ;  and  failing  such  nomination,  so  that  n< 
"  such  writ  shall  happen  to  be  extant  at  the  time  of  m] 
"  decease,  or  if  the  same  being  made,  shall  thereafter  hap 
"  pen  to  be  reyoked  or  innoyate  by  me ;  or  if  the  persot 
*'  or  persons  so  to  be  named  and  designated,  shall  dii 
"  and  fail,  then,  and  in  that  case,  to  and  in  favours  o 
"  Mrs.  Jean  Gordon,  my  eldest  daughter,  and  to  the  hein 
"  male  to  be  procreate  of  her  body ;  which  failing,  to  Mrs 
'<  Margaret  Gordon,  my  second  daughter,  and  the  hein 
''  male  to  be  procreate  of  her  body ;  which  failings  to  mj 
*'  third  and  younger  daughters  procreate,  or  to  be  procreate, 
*'  of  my  own  body,  respective  and  successive  in  their  due 
"  order  and  age,  and  to  the  heirs  male  to  be  procreate  oi 
"  the  bodies  of  the  said  daughters ;  which  failing,  to  the 
"  daughters  or  heir-female  lawfully  to  be  procreate  of  the 
''  body  of  the  said  Robert  Gordon,  my  son ;  and  failing 
"thereof,  of  the  body  of  any  other  lawful  son  to  be  pro- 
"  create  by  me,  and  the  heirs  male  or  female  lavrfnlly 
''  descending  of  the  said  daughters  bodies ;  which  failing, 
"  to  the  daughters  and  heirs  female  lawfully  to  be  pro- 
"  create  of  the  bodies  of  the  saids  Mrs.  Jean  and  Mrs.  Mar- 
"  garet  Gordons,  my  eldest  and  second  daughters ;  and, 
"  failing  thereof,  of  my  third  and  younger  daughters,  (ol 
"  whom  the  appellant's  predecessor,  Miss  Lucy  Gordon, 
*  "  was  one,)  and  the  heirs  whatsover,  descending  of  such 

**  females — the  elder  daughter  in  the  respective  cases  above 
"  being  always  preferred  to  the  younger  succeeding  with- 
"  out  division/'  (whom  failing  to  certain  other  substitutes). 
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It  was  provided  and  declared  in  this  entail,  **  That  it  shall  1800. 
''  be  noways  leisome  nor  lawfol  to  the  heirs  of  tailzie  above 
**  duigned,  male  or  female^  nor  the  heirs  who  shall  happen 
**  to  sacceed  to  the  said  lands  and  dignity,  to  alter,  infringe^  titchfibld 
"  or  break  the  said  tailzie  and  destination,  nor  the  order  qqh^oh. 
*'  aod  covrBe  of  succession  above  written ;  nor  yet  to  give, 
*'  gnmi.  Bell,  annalzie,  or  dispone  irredeemably,  nor  wadset, 
"  nor  dispone  nnder  reversion  any  of  the  baronies  above 
**  named."  It  farther  declared,  **  It  being  understood,  that 
"  though  the  foreaamed  persons  be  designed  heirs  of  tailzie, 
**  and  be  to  succeed  to  my  said  estate  as  such,  yet  they  shall 
"  have  no  farther  power  to  affect  and  burden  the  same  nor 
"  if  they  were  liferenters." 

These  prohibitions  were  fenced  with  proper  irritant  and 
tesolutiTe  clauses,  directed  in  terms  as  above  against  the 
hdiiB  of  entail.  This  entail  was  duly  recorded.  Although 
ihe  maker  had  reserved  power  to  himself  to  alter,  yet  he 
nerer  did  this,  and  died  in  1704,  whereupon  he  was  suc- 
ceeded by  his  son,  Sir  Robert  the  second. 

The  Bon  took  possession  of  the  estate,  not  by  service  as 
Iieir  to  his  father,  but  aafiar  and  disponee  under  the  dispo- 
i&m  and  infeftment  in  the  entail.  Under  this  title,  he  pos- 
•eaed  for  seventy  years. 

He  manied,  in  1734,  Mrs.  Agnes  Maxwell ;  and,  in  con-  1731. 
templation  of  that  marriage,  bound  and  obliged  **  himself  to 
''provide,  secure,  and  resign  the  whole  lands  and  escate 
"  ennmerated  in  the  said  bond  of  tailzie,  which  are  holden  ^ 
"  as  repeated  herein  hrevitatia  cauea^  and  all  other  lands 
"  and  estates  now  pertaining  and  belonging  to  him,  and  that 
**  to  and  in  favour  of  himself,  and  the  heirs  male  of  this 
"present  marriage;  which  failing,  the  heirs  male  of  his 
"  own  body  of  any  other  subsequent  marriage ;  which  fail- 
"  bg,  to  such  person  or  persons,  as  he  by  a  writ  to  be  sub- 
"  leribed  by  him,  at  any  time  of  his  life,  shall  nominate  and 
"  appoint  to  succeed  to  him  in  his  said  lands  and  estate, 
*'ind  if  no  such  nomination  of  successors  shall  be  made,  or 
"  if  made,  and  afterwards  revoked,  then  in  favour  of  the 
^  h^  nuJe  and  of  tailzie,  substitutes  and  Successors  men- 
"  tioned  in  the  said  bond  of  tailzie,  made  and  granted  by 
"  the  said  deceased  Sir  Robert  Gordon  of  Gordonston. 

Sir  Robert  Gordon  the  second,  never  executed  any  other 
deed  m  terms  of  the  above  obligation  altering  the  order  of 
Hieoeedon*  On  the  contrary,  in  granting  subsequently  a 
Wd  of  provision,  he  refers  to  his  father's  entail  of  1697, 
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1800.       and  declared,  *<  That  it  is  my  intention  that  the  entail,  date 

**  26th  day  of  January  1697  years,  made  and  granted  by  tl 

ARCHioMBss  tt  deceased,  Sir  Robert  Gordon,  my  father,  be,  and  contini: 
TiTCHPixLD  ^*  the  rule  of  succession  to  the  said  lands  and  estate."    U 
aoEDOH.     ^^®^  ^°  1772,  leaving  two  sons,  Robert  and  William. 

Sir  Robert  the  third,  imagining  that  he  succeeded  1 
the  estates  in  fee  simple,  in  virtue  of  the  clause  in  h: 
father's  marriage  contract,  expede  a  general  service  as  he: 
of  provision  under  that  contract.  He  raised  an  action,  t 
have  it  declared  that  he  was  free  from  the  fetters  of  th 
entail.  By  agreement  with  him,  Mrs.  Hay  appeared,  an* 
gave  in,  as  was  stated,  a  pretended  defence.  He  obtainei 
Jolj  10, 1777.  decree  setting  aside  the  entail  1697,  of  this  date.  Sir  Re 
bert  the  third  died  during  the  dependence  of  this  actioi 
without  issue.  It  was  then  carried  on  to  a  conclusion  b 
his  brother.  Sir  William. 

In  1781,  Sir  William  Gordon  executed  a  new  entail,  "t 
"  myself,  and  the  heirs  male  of  my  body ;  whom  failing 
"  to  the  heirs  whatsoever  of  the  body  of  the  heir  male  of  m; 
'<  body  who  shall' die  last  infeft  in,  and  in  possession  of  m; 
"  said  lands  and  estate  ;  whom  failing,  to  the  heirs  whatso 
"  ever  of  my  own  body ;  whom  failing,  to  any  person  o 
**  persons  that  shall  be  nominated  and  called  to  the  succes 
"  sion  by  a  writing  under  my  hand,  at  any  time  in  my  life 
**  et  etiam  in  articulo  mortis  ;  and,  failing  of  such  nomina 
*^  tion,  to  and  in  favour  of  David  Scott  of  Scotstarvet,  eld 
*'  est  lawful  son  of  the  deceased  David  Scott  of  Scotstarvet, 
"  by  Mrs.  Lucy  Gordon,  and  other  substitutes ;  whom  fail- 
"  ing,  to  Alexander  Penrose  Gumming  of  Altyre,"  &c. 

The  appellant  was  heir  of  line,  and  heir  of  tailzie  and  pro- 
vision under  the  entail  of  1697,  executed  by  Sir  Robert 
Gordon  the  first;  and  she  brought  the  present  action  oi 
reduction  to  set  aside  the  entail  executed  in  1781  by  Sii 
William  Gordon,  as  uUra  vires  of  the  maker,  and  a  contra- 
vention of  the  previous  entail  and  investitures  of  the  estate 
of  1697.  The  decree  in  1777  was  also  sought  to  be  ael 
aside — the  action  being  brought  against  the  respondent,  the 
substitute  next  entitled  to  succeed  by  the  entail,  executed 
by  William  last  above  quoted,  in  consequence  of  the  failure 
of  all  the  previous  heirs  substitute  of  entail.  The  defence 
stated  to  the  action  was,  1.  That  Sir  Robert  the  second, 
being  fiar  and  institute  by  the  entail  1697,  was  not  bound  bj 
the  fetters  of  that  entail,  directed  against  the  heirs  of  tailzie 
only ;  and,  therefore,  that  he  and  his  heirs  had  fall  powei 
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to  dispose  of  the  estate  as  they  thought  fit.     2.  That,  bj  a      I800. 
prerious  judgment  of  the  Court,  in  the  same  question,  the 


matter  was  now  res  judicata.  marchioness 

OF 

The  Lord  Ordinary  (Swinton),  of  this  date,  pronounced    titcufield 
this  interlocutor, ''  Repels  the  reasons  of  reduction,  assoilzies  <' 

the  defender,  and  decerns."    On  reclaiming  petition  to  the 
whole  Court,  "The  Lords  repelled  the  defence  of  re^yudt-j^"'  19,1798! 
eata stated  for  the  respondent;  but  sustain  the  other  de- 
fences, adhere  to  the  interlocutor  complained  against,  and 
refuse  the  desire  of  tho  petition. 

A  second  reclaiming  petition  was  presented,  but  refused  ; 
and  the  former  judgment  adhered  to. 

Against  these  interlocutors  the  present  appeal  was  brought 
by  the  Marchioness  of  Titchfield  and  her  husband,  the  re- 
spondent, on  his  part,  acquiescing  in  that  part  of  the  interlo- 
cntor  in  regard  to  the  res  jxidicata. 

Pleaded  for  the  Appellants. — 1.  This  is  not  a  question 
with  creditors  or  purchasers,  who  are  objects  of  favour,  but 
between  donees,  in  which  case  the  will  of  the  donor  ought 
to  decide,  unless  it  is  controlled  by  precedents.     The  prece-  Leslie  v.  Fin- 
dents  referred  to  by  the  respondent,  it  is  submitted,  do  not  i*^*?^*^*  ^J^^' 
tpply  to  this  case,  as  there  are  special  circumstances  which  Hay  Balfour, 
exdude  them.     Tho  entail  applies  to  the  title  of  honour  asEdmonstone». 
well  as  to  the  lands.     Supposing,  therefore.  Sir  Robert  the  yi^^^  m.  p.' 
Koond  was  a  mere  institute  or  disponee  under  the  entail,  4409. 
yet,  as  he  was  heir  in  the  title,  the  limitations  which  include  JJenzies  n85 
that  title  must  bo  held  to  include  him.     This  is  apparent  M.  15(36. 
from  the  entail  itself,  because  it  declares,  that  "  tho  heirs  ^fj|^|J|^j  ^' 
"  who  shall  happen  to  succeed  to  tho  said  lands  and  dignity^''  1791,  m.  * 
ve  prohibited  from  altering  tho  tailzio.     Sir  Robert  the^^^^* 
second  therefore  fell,  by  the  express  terms  of  the  entail, 
within  the    fetters   thereof,  which   was  farther  evidenced 
by  the  clause,  prohibiting  *'  the  forenamed   persons  from 
"having  more  power   than   simple  liferenters."     2.  But, 
ttituning  that  Robert  the  second  was  not  bound  by  the  fet- 
ters of  the  entail,  he  not  being  an  heir  of  tailzie,  but  insti- 
tute under  the  entail,  and  had  full  power  to  alter  it,  the 
Appellants  do  with  confidence  maintain,  that  he  neither  did 
^ter,  nor  ever  entertained  any  intention  of  doing  so.     On 
the  contrary,  it  is  clearly  shown  by  the  bond  of  provision 
Above  referred  to,  executed  by  him  before  his  death,  and 
which  refers  to  his  father's  entail  of  1697,  that  it  was  his 
intention  that  that  entail  should  regulate  the  succession  to 

▼OL.  IV.  M 
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1800.       the  estate  of  Gordonstonn.    He  therefore  no^er  altered  that 
order  of  succession.  His  marriage  contract  of  1734  cannot  Im 


XABCBZ0RK8S  held  as  an  alteration  of  that  entail,  because  it  is  not  abao 
TiTcarisLD  ^^^  ^^^  conditionaL  It  proceeds  on  an  uncertainty,  anc 
V.  sets  forth,  "  in  case  the  said  Sir  Robert  Gordon  shaU  cU  ami 
GOBDoir.  „  ^^.^^  herecffier  think  fit,  or  that  it  shall  be  in  his  powei 
"  to  alter,  innovate,  and  change,  or  to  reduce  and  set  aaidi 
"  the  present  rights,  &c.,  then  he  binds  and  obliges  U 
"  provide  and  secure  the  estate,"  &c.  But  this  is  not  ai 
actual  alteration  of  the  entail.  It  is  only  an  obligation  tc 
secure  the  succession  in  a  certain  event,  namely,  if  he  had 
powers  to  alter.  No  declarator  of  this  power  to  alter  fol- 
lowed this,  and  no  deed  thereafter,  altering  in  terms  of  that 
obligation,  was  ever  executed.  It  is  clear,  he  never  thaughi 
fie  to  alter,  and  never  imagined  that  his  marriage-contract  oi 
1734  was  itself  an  alteration,  because  the  bond  of  provision 
subsequently  granted,  which  refers  in  express  terms  to  his 
father's  entail  of  1697,  confirms  the  order  of  suGcession 
therein,  and  declares  that  it  is  his  intention  that  this  entail 
should  be  the  rule  of  succession  to  the  estate.  And  the 
fact  of  his  having  lived  forty  years  after  executing  his  mar- 
riage  contract,  and  dying  without  doing  anything  by  word 
or  by  deed,  to  alter  that  entail,  goes  to  corroborate  this 
meaning  of  the  contract. 

Pleaded  for  the  Respondent, — 1.  Sir  Robert  Gordon  the 
second,  being  institute  or  disponee,  and  not  an  heir  of  en- 
tail, by  the  conception  of  the  tailzie  1697,  was  not  bound 
by  the  fetters  and  limitations  thereof,  and,  consequently,  the 
prohibitive,  irritant,  and  resolutive  clauses,  could  not  affect 
him,  or  restrain  his  rights  as  fiar :  And  having  in  him  an 
unlimited  fee  in  the  estate  of  Gordonstoun,  he  was  entitled 
to  dispose  of  it  at  pleasure.     2.  Sir  Robert  Gordon  the  se- 
cond, accordingly,  by  his  marriage-contract  of  1734,  cUd 
effectually  settle  the  said  estate  upon  the  heirs  male  of  the 
marriage,  without  any  restraint  or  limitation  whatever ;  and 
Sir  William  Gordon,  who,  by  the  death  of  his  elder  brother, 
Sir  Robert  the  third,  had  succeeded,  became,  as  heir  male 
of  the  marriage,  creditor  under  the  obligation  in  his  father's 
marriage-contract,  and  was  therefore  entitled,  and  did  take 
up  the  succession  to  the  said  estate,  as  heir  of  provision 
under  his  father's  contract,  and  so  was  entitled  to  make  the 
entail  of  1781,  under  which  the  respondent  is  entitled  to 
succeed  to  tiie  estate. 
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After  hearing  eonnsel, 

The  Lord  Ghakcellor  Louohborouqh  said, 

«  My  Lords, 


1800. 


MARCHIONESS 

OF 
TITCHFIELO 

^  Though  I  do  not  rise  to  move  your  Lordships  to  reverse  the  in-  «. 

tdoentoEB  complained  of  hy  this  appeal,  yet,  as  the  cause  has  heen     oobdoh. 
aigned  with  much  anxiety^  I  think  it  my  duty  to  state  the  reasons 
wiiich  influence  the  judgment  which  I  have  formed  upon  it. 

**  The  question  takes  its  rise  on  a  contract  of  marriage,  which  is 
not  oonoeiTed  in  the  most  accurate  and  precise  terms.  There  is  no 
dear  or  marked  dilferencey  between  what  is  matter  of  recital,  and 
what  is  matter  of  settlement.  The  rule  of  every  Court,  in  such  a 
die,  is  to  Tiew  the  situation  of  the  parties  who  enter  into  the  con- 
tiacL 

<«  In  this  contract,  it  is  impossible  not  to  be  convinced,  that  the 
Coeads  of  the  lady  wished  to  give  the  most  ample  provision  for  the 
support  and  dignity  of  an  ancient  &mily,  to  the  heir  of  the  marriage. 
It  is  stated  that  the  fortune  of  the  lady  was  small ;  but  that  is  of 
litde  importance ;  it  was  not  an  unequal  match.  The  lady  was  of  a 
finuly  as  respectable  as  her  husband's,  and  it  was  the  duty  of  her 
fitioids  to  attend  to  this,  that  the  children  should  be  duly  provided 
for. 

<*  Taking  it  then  for  granted,  that  it  was  the  object  of  them,  as 
wdl  as  of  Sir  Robert,  to  provide  his  estates  to  the  children.  We 
may  enquire  into  the  situation  of  his  property.  The  largest  part  of 
ha  estate  was  held  under  an  entail  made  by  his  father.  By  that 
deed,  Sir  Robert  was  provided  to  the  fee  of  the  estate,  and  he  never 
made  up  titles  as  representing  his  father  in  it.  The  entail  was  very 
itdct  and  binding  on  all  the  parties  who  might  be  bound  by  it ; 
they  were  prevented  from  contracting  debts  to  bind  the  estate,  and 
km  making  conveyances  of  it,  under  an  irritancy  which  carried  it 
to  the  next  heir  of  entail. 

^  This  vras  the  conception  of  the  entail,  but,  by  giving  Sir  Robert 
die  fee,  these  prohibitions  only  affected  the  subsequent  heirs,  and  did 
not  attach  upon  Sir  Robert.      Under  this  entail,  all  the  debts  con- 
tacted by  him  would  have  been  effectual  against  this  estate, — ^he 
might  have  sold  eveiy  acre  of  it,  and  a  pursuit  after  the  price,  vras 
an  the  remedy  that  was  competent  to  his  children. 
"  In  these  drcumstanoes,  it  was  incumbent  on  those  treating,  to  se- 
core  die  estate  for  the  children.     I  should  have  observed,  that  Sir 
Robert  also  possessed  an  unentailed  estate  of  smaller  value ;  and  it 
vtt  the  object  of  Sir  Robert,  that  all  his  estates,  both  entailed  and 
mieiitailed,  should  go  to  the  heir  male  of  the  marriage, — as  it  was  of 
>Ilthe  parties,  that  such  heir  should  have  as  ample  an  estate  as 
pottible.     The  mode  of  settling  such  estates  upon  children  in  Scot- 
^  is  not  by  reducing  the  father  to  a  liferent,  but  by  giving  the 
cUldiea  what  is  termed  a  jus  crediii  in  the  estate.      By  this  settU- 
i&eot,  it  is  dear,  (as  is  stated  in  the  decree  of  1777))  the  heir  of 
tittmaniage  was  entitled  to  take  the  unentailed  estate  in  fee  simple* 
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1800,  '^  As  to  the  entailed  estate,  (and  whether  the  entail  was  binding 

at  all  or  not,  is,  I  think,  doubtful,  historically  speaking),  if  the  entail 


M ABCHioNEss  was  binding  upon  Sir  Robert,  nothing  more  could  be  done  ;  the  chil- 
J^^  dren  would  be  entitled  to  take  the  estate  under  it.    But,  if  not  bind- 

9,  ing,  the  right  of  the  heir  might  be  affected  in  two  wars.     He  might 

GORDON,  make  an  alteration  of  the  settlement,  and  this,  whether  he  had  the 
power  to  do  it  or  not ;  but,  2dly.  If  he  was  not  bound  by  the  fetten 
of  the  entail,  all  his  debts  were  charges  upon  the  estate,  or  he  might 
hare  sold  it ;  and  though  he  had  allowed  the  estate  to  go  by  the  en- 
tail, it  might  have  been  so  burdened  as  to  disappoint  the  proyisioii 
of  the  heir. 

*<  It  was  therefore  necessary  to  make  a  settlement  to  proTide  foi 
both  these  cases.  If  Sir  Robert  makes  any  alteration,  the  heir  male 
shall  haye  right,  or,  if  to  his  prejudice,  he  shall  have  right  to  set  aside 
upon  that  contract.  For  this  purpose,  there  was  a  coyenant  for  an 
action  in  implement  to  be  brought  by  a  trustee  in  Sir  Robert's  life- 
time, or  by  the  son  after  the  Other's  death.  Therefore  it  was  pro- 
yided  that  if  there  was  to  be  any  alteration  at  all,  it  should  be  to 
leaye  the  heir  the  fee  of  the  estate. 

"  In  the  other  case,  the  estate  might  be  unentailed  as  to  Sir  Ro- 
bert, as  in  fact  it  was,  yet  if  he  had  a  right  to  chaise  it  with  debts, 
the  succession  might  proye  yery  barren.  He  coyenants,  therefore^  in 
that  eyent,  that  the  estate  shall  be  provided  to  the  heirs  male  of  the 
marriage.  This  supposes  that  the  entail  should  stand,  but  that  Sir 
Robert  was  free  from  its  fetters. 

^'  I  am  therefore  of  opinion,  that  the  clause  is  correctly  drawn  in 
th^  disjunctive,  as  referring  to  two  different  cases,  which  were  per- 
fectly distinct.  This  struck  me  so  forcibly  from  the  beginning,  that 
if  it  had  been  put  in  the  conjunctive,  it  would  have  been  more  rea- 
sonable to  change  the  and  into  or,  than  to  adopt  the  appellants*  con- 
struction. 

''  The  appellants'  argument  supposes,  that  if  Sir  Robert  had  not 
chosen  to  alter,  that  the  settlement  should  remain  upon  the  entail. 
But  a  court  of  law  would  be  more  apt  to  suppose  that  there  was  a 
mistake  in  the  terms  of  such  a  covenant,  than  that  it  should  strain 
other  words,  to  adopt  a  conclusion  which  was  to  make  the  whole 
contract  necessary.  There  was  but  one  settlement  of  both  estates, 
and  if  Sir  Robert  was  to  settle  his  estates  upon  his  children,  only  if 
he  should  choose  so  to  settle  them,  the  children  were  lef^  without 
any  security  whatever, 

"  I  therefore  concur  with  the  judgment  of  the  Court  below,  and 
move  your  Lordships  that  the  decree  be  affirmed." 

It  was  ordered  and  adjudged  that  the  interlocutors  be, 
and  the  same  are  hereby  affirmed. 
For  Appellants,  TT.  Grant,  Wm.  Adam. 
For  Respondent,  Robert  Blair,  Chas.  Hope,  Wm.  Alexander. 
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[M.App.  Jurisdiction,  No.  7.]  ^^^' 

Tho  Riffht  Hon.  John  Earl  of  Galloway,)    ^^^^i.     ..  b^rl  of 

«d  John  Gordon.  Esq..        -        -        \  ^PIP'^^^'     o...ow.r.&c. 

The  Lords  Commissioners  of  his  Majesty's  1  ^  «^^^^*«    commmsiokbbb 
Treasury,  and  His  Majesty  s  Advocate,     j  majesty's 

TBBASUBTy  &C. 

House  of  Lords,  loth  July  1800. 

JVRIIDICnON ^LlS   ALIBI  PbNDENS — CAUTIONARY     OBLIGATION. — 

Two  cautioners  became  bound  in  a  bond  to  the  crown,  for  the 
Beceiver  Greneral  of  Land  Tax,  &c.^  for  the  time  being.  Thereafter 
the  additional  duty  was  imposed  upon  this  office,  of  receiying  the 
Court  of  Session  money^  which  increased  materially  the  pecuniary 
responsibility  of  the  Receiver's  office.  He  died  largely  indebted 
to  the  crown.  An  action  was  raised  in  the  Court  of  Session  of 
constitution,  with  the  view  of  leading  an  adjudication  against  the 
deceased's  land  estate,  pending  an  action  in  the  Court  of  Exche- 
^ler  for  the  same  sum.  The  cautioners  objected  to  the  compe- 
tency of  this  action,  both  because  the  Court  of  Ei^chequer  was  the 
proper  jurisdiction,  and  also  because,  in  that  Court,  an  action  was 
already  pending  for  payment.  They  further  contended  that  their 
bond  could  not  cover  the  money  deficiencies  of  the  Court  of  Ses- 
sion— the  duties  of  this  department  having  been  conferred  on  him 
after  the  date  of  their  bond,  and  without  their  consent.  Held 
diat  there  was  no  lis  alibi  pendens  here,  and  that  the  Court  of 
Session  had  jurisdiction,  to  the  effect  of  giving  a  decree  of  constitu- 
tion, for  the  purpose  of  raising  adjudication  against  the  land  estate 
m  Scotland;  but,  in  the  House  of  Lords,  the  case  was  remitted,  to 
consider  to  what  extent  the  cautioners  were  liable  for  the  Court  of 
Session  money  under  their  bond. 

Admiral  Keith  Stewart  was  Receiver  General  of  tho  land 
tax,  &c.  in  Scotland ;  and  having,  on  his  death,  been  indebt- 
ed to  the  crown  in  a  large  balance,  the  present  action  of 
constitution  was  raised  against  his  son,  as  his  representative, 
^ng  with  the  admiral's  cautioners,  chiefly  with  the  view  of 
nuddng  a  decree  of  constitution  the  foundation  of  raising  an 
adjudication,  and  proceeding  against  Admiral  Keith  Stew- 
ttfs  land  estate  in  Scotland.      The  bond  or  instrument 
which  he  had  signed  along  with  his  cautioners  was  executed 
hy  Scotsmen,  and  in  Scotland ;  and  after  the  date  of  the 
hond,  additional  duties  of  collection  had  been  conferred  up- 
on him,  increasing  materially  tho  pecuniary  responsibility  of 
lis  office,  viz.  the  Court  of  Session  money. 

The  cautioners  did  not  deny  liability  for  any  deficiencies 
falling  under  the  proper  duties  of  Receiver  General  at  the 
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1800.       time  they  granted  the  bond.    And  the  present  question,  ac- 

cordingly,  had  reference  only  to  the  additional  duty  subse- 

SABL  OP     quently  imposed,  and  which  increased  materially  the  pecn-* 
^^         niary  responsibilities  of  the  omce. 

coMxzasioirBBs     In  defence,  it  was  stated,  1st.  That  action  did  not  lie  for 
haJi^Vs    ^  ^®^*  ^^®  *^  ^^^  crown,  in  the  Court  of  Session,  but  only 

TRBA8UBT,&c.by  a  suit  in  the  Court  of  Exchequer,  which  had  exclusive 
jurisdiction  conferred  on  it,  in  terms  of  the  act  6  Anne,  c. 
26.  2d.  That  action  for  the  same  debt  was  actuaUy  de- 
pending, at  the  suit  of  the  king,  in  the  Court  of  Exchequer, 
against  the  same  defenders ;  and,  3d.  For  the  cautioners, 
That  the  obligation  undertaken  by  them  did  not  apply  to, 
and  was  not  intended  to  cover  the  money  deficiencies  in 
question, — viz.  the  Court  of  Session  money — the  eare  and 
receipt  of  that  department  having  been  committed  to  him 
after  the  date  of  their  bond. 

June  9, 1799.  The  Lord  Ordinary  pronounced  this  interlocutor,  finding, 
*'  that  by  the  law  of  Scotland,  and  also  by  the  act  6th  of 
''  Queen  Anne,  c.  26,  this  Court  is  alone  competent  to  the 
**  trial  of  any  question  concerning,  or  any  claim  brought  a* 
''  gainst  the  heritable  estate  of  a  debtor  to  the  crown,  and 
"  in  respect  the  pursuers'  counsel  have  limited  the  conclu- 
''  sions  of  their  action  to  a  decree  of  constitution^  in  order  to 
''  found  an  adjudication  of  their  debtor's  heritable  estate, 
*'  and  that  the  defenders  have  not  shown  that  they  have  yet 
**  paid  or  accounted  for  the  sums  claimed  by  the  pursuers, 
"  decerns  against  them  conjunctly  and  severally  for  the 
"  sums,  principal  and  interest,  as  libelled,  reserving  all  ex- 
**  ceptions  contra  executionem;  and  as  despatch  is  said  to  be 
''  the  object  of  the  pursuers,  as  delay  is  alleged  to  be  the 
''  object  of  the  defenders,  and  as  the  Lord  Ordinary  has 
*'  bestowed  all  the  attention  in  his  power,  dispenses  with 
*'  any  further  representation,  and  allows  the  defenders  to 
*'  apply  to  the  whole  Lords."    A  representation  was  not- 

Juljr  11, 1799.  withstanding  given  in,  whereupon  the  Lord  Ordinary  adher- 
ed to  his  former  interlocutor.    On  reclaiming  petition  to  the 

Nov.  12,1799.  whole  Court,  the  Lord  Ordinary's  interlocutor  was  adhered 
to. 

Against   these  interlocutors   the    present    appeal    was- 
brought  by  the  cautioners  of  Admiral  Keith  SteWart  only. 

Pleaded  for  the  Appellants. — The  appellants^obligations 

which  is  the  sole  foundation  of  a  demand  on  them,  neither  iiK 

.  terms  nor  in  spirit  comprehends  or  extends  to  the  Court  o^ 

Session  money,  which  came  into  the  hands  of  Mr.  Stewart  (i— 
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it  erer  did,  for  there  is  no  evidence  of  the  fact)  long  after  bis       isoo. 
appointment  to  be  Receiver  General,  and  after  tbe  date  of 


\ 


the  obhinttion  by  him  and  his  sureties,  not  m  the  usnal     ^^^^  ^' 
coorte  of  office,  but  m  pursuance  of  a  special  act  of  parlia-         «• 
ment,  directing  that  this  money  should  be  paid  to  the  Re-coiiina«ioir«B» 
ceiver  Qeneral  of  His  Majesty's  land  rents,  to  be  by  him    j^JI^bstt's 
remitted  to  the  Exchequer  in  England.     The  condition  of  tbkasijbt,  &o. 
the  obligation  is,  that  Mr.  Stewart  shall,  out  of  the  land 
rent  and  casualties  received  by  him,  and  out  of  such  monies 
as  shall  be  impressed  or  directed  to  be  paid  into  his  hands 
by  the  Barons  of  Exchequer  in  Scotland,  or  by  warrants 
imder  the  royal  sign  manual  or  otherwise,  pay  all  such  sums 
as  the  said  Barons  shall  direct.     Such  is  the  whole  contents 
of  the  instrument  that  relates  to  the  receipt  and  payment 
of  the  money  for  which  Mr.  Stewart  and  his  sureties  became 
engaged  by  the  tenor  of  that  obligation ;  and  at  once  shows 
that  it  can  have  no  relation  to  the  money  in  question.    Nor 
do  the  general  words  *^  that  the  said  Keith  Stewart  shall 
"  well  and  truly  exercise  the  office  during  the  time  he  shall 
^^  continue  in  the  same;  and  that  he  shall  annually  account 
"  to  the  Barons  of  the  Court  of  Exchequer  for  ail  monies 
"  received  on  their  account,"  comprehend  the  sums  in  ques- 
tion, because  this  would  be  extending  the  sureties'  obliga- 
tioQ  fortBer  than  is  warranted  by  a  fair  construction  of  their 
bond.    The  cautioners'  bond  could  have  only  reference  to 
the  duties  of  Receiver  General  as  exercised  by  this  officer 
at  the  date  thereof.    None  else  were  in  contemplation,  and 
no  additional  duty  afterwards  conferred^  increasing  materi- 
ally the  pecuniary  responsibility  of  the  officoy  can  be  em- 
braced under  their  obligation,  unless  the  consent  of  the  sure- 
ties was  obtained  thereto.    The  general  clause  above  al- 
loded  to,  is  followed  by  a  particular  enumeration  of  the  mat- 
ters intended  to  be  covered  by  their  obligation ;  and  it  being 
tbe  rule  of  law,  that  such  general  clause,  followed  by  an  enu- 
Aieration  of  particulars,  is  always  qualified  by  these  par- 
ticulars, and  cannot  be  extended  beyond  them ;  and  as  law 
dlows  cautionary  obligations  to  be  strictly  interpreted,  it 
follows,  that  the  additional  duty  afterwards  conferred  on 
this  office,  with  its  accompanying  increased  pecuniary  re- 
sponsibility, cannot  be  held  in  law  to  fall  under  the  obligation 
come  under  by  the  cautioners.    That  obligation  only  reach- 
ed the  matters  specially  enumerated,  and  that  this  was  the 
aense  in  which  their  obligation  was  viewed  by  the  officers  of 
«Ute  themselves,  was  clearly  shown  by  their  demanding  fresh 
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1800.       bonds  and  sureties  whenever  the   branch  of  revenue  was 
committed  to  his  collection  and  controL     But,  2d.  Sap- 


KARL  OF      posing  the  cautioners  liable  for  the  money  in  question,  under 
^^  '  ^' their  bond,  yet,  according  to  the  true  nature  and  just  con- 
COMXIS8IONBB8  struction  of  that  bond^  the  present  suit  was  competent  only 
MA«^"  s    ^°  *^®  Exchequer  Court.    This  is  clearly  established  by  the 
TR]8A80RT,&c.act  6  Anne,  c.  26,  §  7  of  which  enacts,  that  all  suits  for  any 
*'  revenue,  rents,  duties,  accounts,  profits,  or  other  things 
*'  accruing  to  the  Queen's  Majesty  within  Scotland,  or  which 
**  shall  any  wise  concern  or  relate  thereto  ;  or  any  officers, 
''  ministers,  or  accountants  of,"  *'  shall  be  in  the  said  Court 
**  of  Exchequer  in  Scotland  ;"  and  even  if  this  statute  were 
not  positive  and  express,  which  it  undoubtedly  is,  still  the 
nature  of  the  case  shows,  that  the  obligee  in  such  an  instru- 
ment can  only  be  sued  in  the  Court  of  Exchequer.     3d» 
Supposing  it  to  be  perfectly  competent  for  the  crown  to 
bring  the  action  before  either  court,  yet  it  is  against  all  law 
and  justice  to  bring  a  suit  in  both  courts  against  the  same 
parties,  and  at  the  same  time. 

Pleaded  for  the  Respondents. — 1st.  The  necessity  of  the 

present  suit  before  the  Court  of  Session,  while  another  is 

pending  before  the  Court  of  Exchequer,  and  the  apparent 

objections  to  such  a  course,  and  to  the  competency  of  the 

jurisdiction,  at  once  disappear,  when  due  consideration  is 

had  to  the  explanation  set  forth  in  the  summons, — namely, 

that  the  object  by  it  was,  to  obtain  decree  in  order  to 

ground  an  adjudication,  and  to  proceed  against  the  heritable 

estate  of  the  debtor.    And  this  appears  more  necessary, 

when  it  is  expressly  provided  by  the  6  Anne,  c.  26,  quoted 

by  the  appellants,  that  '^  no  debt  or  duty  from  any  of  the 

*  debtors  or  accomptants  of  the  crown  in  Scotland,  shall 

"  affect  or  subject  any  real  estate  in  Scotland  of  any  such 

**  debt  or  accountant" — ''  and  that   the  law  of  Scotland 

''  shall,  in  all  such  cases,  and  for  such  purposes,  hold  place 

**  and  be  observed."     The  present  action  being  brought  for 

the  purpose  of  attaching,  by  adjudication,  the  real  estate  of 

the  appellants,  the  objection  to  the  competency  of  the^Court 

of  Session  is  obviously  ill  founded.    It  has  been  so  found  in 

many  cases,  particularly  in  a  much  stronger  case  than  the 

Videante  Vol.  present,  Creditors  of  Burnet  v.  Murray,  17th  July  1754, 

L,  p.  594.       where  the  Court,  without  obliging  the  officers  of  the  crown, 

Lords  Feb.    ^^  ^^^  respondents  have,  for  the  sake  of  more  accuracy,  done 

1753.  in  this  case,  to  apply  ^for  and  obtain  a  previous  decree  of 

constitution,  adjudged  the  estate  of  the  crown  debtor  at  ^ 
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once,  upon  the  simple  production  of  the  bond  executed  by       xgoQ. 
the  crown  debtor  in  the  English  form.     And  the  same  was    ,. 
the  case  of  His  Majesty's  Advocate  and  the  Receiver  Gene-     «arl  of 
ral  of  the  Customs  v.  Foggo  (1752)  by  decree  of  adjudica-  °      °v.     '    ' 
don  and  action  of  mails  and  duties.     But,  2d.  In  regard  to  commissioners 
the  objection  of  lis  alibi  pendens,  in  respect  to  the  writs  of   majesty's 
8eire/(Mcias  depending  in  Exchequer,  it  is  sufficient  to  say,  treasdrt,  &c. 
that  this  is  entirely  founded  in  a  complete  misapprehension 
of  the  rule  of  law,  which  is  inapplicable  to  the  present  case. 
When  two  courts  have  each  a  jurisdiction  in  the  same  mat- 
ter, justice  will  not  admit  of  a  party  vexatiously  to  prosecute 
two  actions  of  the  self  same  kind,  and  to  the  same  effect  in 
each :  he  must  choose  one  and  abandon  the  other.     But,  in 
the  present  case,  the  actions  depending  in  the  two  courts 
are  in  their  nature  entirely  different.     They  relate  to  dif- 
ferent subjects,  and  have  different  purposes  in  view.    Unless 
the  crown  prosecuted  simul  et  semel  in  both,  its  remedy 
would  not  be  complete ;  and,  by  succeeding  in  both  actions, 
it  is  only  in  the  end  placed  in  the  same  situation  it  would 
have  been  in  by  a  proper  suit  maintained  in  the  Court  of 
Exchequer  in  England ;  or,  as  if  the  question  had  occurred 
before  the  Union,  by  the  proper  action  before  the  Court  of 
Session.     The  treaty  of  Union,  and  the  act  6  Queen  Anne, 
compel  the  crown,  in  recovering  its  debts,  to  divide  its  suits 
between  the  Court  of  Session  and  Exchequer.     When  per- 
sonal estates  and  effects  arc  the  objects  of  the  suit,  it  is  in 
the  Court  of  Exchequer  where  satisfaction  can  alone  be  had. 
Botwhen  the  real  estate  is  to  be  attached,  the  crown  must, 
like  any  other  private  creditor,  adjudge  the  estate,  inhibit, 
or  bring  the  estate  to  judicial  sale  in  the  Court  of  Session. 
h  sach  case,  there  is  no  room  for  the  plea  lis  alibi  pendens. 
The  scire  facias  in  the  Exchequer  Court  is  the  beginning  of 
^  diligence  against  the  moveable  estate  of  the  debtor.     If 
there  is  none  such,  it  docs  not  and  cannot  foreclose  the  crown 
A'om  proceeding  against  the  heritable  estate  in  the  manner 
Which  alone  the  law  permits  proceedings  against  such  estate, 
^o  order  to  acquire  that  preference  which  is  the  aim  of  both 
^its.     The  object  therefore  of  the  one  suit  is  different  from 
the  other.     They  are  different  in  their  nature  and  effect,  and 
V^th  together  form  one  entire  remedy.     3d.  It  is  a  plain 
tuisconstruction  of  the  bond  and  obligation  of  the  sureties,  to 
Contend  that  these  sureties  only  became  sureties  for  the 
office  of  Receiver  General,  as  at  the  date  of  their  obligation, 
^t  which  time  he  had  no  concern  with  the  Court  of  Session 
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1801.  fund  ;  because  the  obligation  undertaken  by  them  is  genera 
and  is,  that  Admiral  Keith  Stewart  should  faithfully  execut 
the  office  of  Receiver  General,  and  contains  this  express  pn 
HUTCHB80N.  vision,  ''  that  the  said  Keith  Stewart  shall  well  and  tml 
''  execute  the  said  office,  by  himself  or  his  sufficient  depul 
**  or  deputies,  for  whom  he  hereby  declares  himself  answei 
"  able  for,  and  during  the  time  he  shall  continue  in  the  sai 
''  office."  Thus  the  obligation  as  surety  for  the  office,  ei 
tends  without  limitation  to  the  whole  time  that  ho  shall  coi 
tinue  to  exercise  such  office.  This  being  the  general  an 
leading  feature,  the  sense  and  meaning  of  the  sureties'  obligi 
tion,  it  cannot  be  limited  in  any  degree  by  the  enumeratio 
of  particulars  which  follow  it,  because  the  particulars  done 
affect  the  general  obligation,  to  **  well  and  truly  exercise  tb 
**  said  office,  so  long  as  he  held  the  same." 
After  hearing  counsel,  it  was 

Ordered  and  adjudged,  That  the  cause  be  remitted*  bac 
to  the  Court  of  Session  in  Scotland,  to  consider  whethc 
the  suretioA  in  the  bond  of  September  1784  are  liabL 
and  to  what  amount,  in  this  proceeding,  on  accoui 
of  the  fund  of  the  Court  of  Session  received  by  thelat 
Admiral  Stewart. 
For  Appellants,  Wm.  Adam,  Wm.  Erskine. 
For  Respondents,  J.  Mitford^  R.  DundaSy  Wm.  Gran 

J.  Abercrombi 

*  No  further  trace  of  this  case  in  the  reports. 


[2  Bell's  Leases  101-2.    Note,  Hunter,  p.  766.] 
John  MacMichan,  Esq.  of  Balmae,  AppeUarU 

Thomas  Hutoheson,  Tenant  in  Corbieton,  Reapanden 

House  of  Lords,  5th  May  1801. 

Lease — Clause — ^Way-ooing  Crop. — A  tenant  entered  into 
lease  of  a  farm  at  Whitsunday  1791,  without  any  right  to  a  gra 
crop  at  his  entry.  A  clause  in  his  lease  provided,  that  if  the  esta 
was  sold,  there  was  to  be  a  liberty  of  break  in  the  lease  after  seT< 
years,  if  the  purchaser  wbhed  to  enter  and  take  possession ;  up< 
which  event,  the  tenant  was  to  receive  a  full  year's  rent  on  leavii 
the  farm,  for  defraying  the  expense  of  sowing  out  the  lands  th 
year  in  tillage,  with  grass  seed  and  clover,  and  in  consideration 
leaving  the  whole  lands  in  grass,  and  removing  at  Whitsunda 
Nothing  was  said  about  a  way-going  grain  crop.    In  the  Court 
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Senion,    held  the  tenant  entitled  to  a  way-going  gndn  crop ;        ^^^* 
Bereised  in  the  House  of  Lords. 


The  lands  of  Corbieton,  situated  in  Kirkcudbright,  be- 
longed to  William  Riddock,  and  were  let  on  lease  by  his 
tnistees,  extending  to  247  Scots  acres,  together  with  the 
oaoBion  house,  offices,  and  garden,  for  the  space  of  twenty- 
one  years  from  and  after  Whitsunday  1791,  at  a  yearly  rent 
of  £192,  payable  half  yearly. 

The  tenant  was  taken  bound  to  have  part  of  the  lands  in 
tillage  every  year  during  the  currency  of  the  lease.    He 
bsd  also  power  to  give  up  the  lease  seven  years  after  the 
eonunenoement  of  the  samo,  on  giving  a  year's  notice  to  the 
laodlonL     And  the  landlord,  on  his  part,  had  a  similar 
stipiilation  as  to  a  break  in  the  lease,  upon  which  the  pre- 
sent question  arises.    The  clause  as  to  him  ran  thus :  ^*  That 
**  ID  case  the  said  William  Riddock,  or  his  foresaids,  shall 
**  think  proper,  or  find  it  necessary  to  sell  his  estate  of  Cor- 
**  UetOD,  and  that  the  purchaser  shall  incline  to  reassume 
^  the  possession  of  the  lands,  and  others  hereby  let,  it  shall 
"  be  in  his  power  so  to  do,  at  the  period  of  seven  years  from 
"  the  commencement  of  this  lease,  or  at  any  term  of  Whit- 
"  tmiday  thereafter,  Auxing  the  currency  hereof,  upon  making 
**diie  and  lawful  intimation  of  such  his  intention,  to  the 
^  ttid  Thomas  Hutcheson  and  John  Fead,  or  their  fore- 
"laids,  by  a  notary  public  before  witnesses,  at  least  one 
"  ytar  previous  thereto,  and  allowing  to  the  said  tenants  one 
"  Ml  yearns  rent  for  defraying  the  expense  of  sowing  out 
"  the  lands  that  year  in  tillage,  with  grass  seeds  and  clover, 
"  and  in  consideration  of  leaving  the  whole  lands  in  grass, 
"  and  removing  from  the  same  at  a  term  of  Whitsunday." 

Under  this  contract,  the  respondent,  Hutcheson,  entered 
^to  possession,  but  Fead,  his  co-lessee  renounced.  He  en- 
tered at  Whitsunday  1791,  without  any  right  to  a  grain 
^op  at  entering,  and  so  he  could  not  reap  any  such  crop 
^Mitil  harvest  1792,  although  the  full  year's  rent  was  made 
Payable  at  Whitsunday  1792,  some  three  or  four  months 
previously.  Apart,  therefore,  from  the  stipulations  of  the 
lease,  it  was  alleged,  that  at  the  termination  of  the  lease  he 
>ras  entitled  to  a  way-going  crop. 

The  estate  was  sold  to  the  appellant  in  1799,  that  is, 
more  than  seven  years  after  the  commencement  of  the  lease, 
and  the  purchaser,  in  terms  of  the  above  clause,  gave  nota- 
rial intimation  on  the  1st  of  April  1800,  signifying  his  reso- 
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1801.       lution  to  take  possession  of  the  whole  premises  let  at  Whit- 
sunday 1801  ;    and  further   signifying  his  willingness  to 


MACMicHAN  allow  tho  tonaut,  in  terms  of  the  covenant,  one  full  year's 

V, 
HDTCBESON. 


rent  for  defraying  the  expense   of   sowing  out    the  lands 


in  tillage  for  the  crop  1800,  with  grass  seeds  and  cloTer, 
and  in  consideration  of  his  leaving  the  whole  farm  in  grass, 
and  removing  at  Whitsunday.  By  the  same  notice,  he  re- 
quired the  tenant  to  sow  the  lands  under  tillage  that  sea- 
son with  grass  seeds,  so  that  the  whole  farm  might  be  in 
grass  at  Whitsunday  1801,  otherwise  that  he  should  be 
liable  in  damages,  &c. 

The  question  was,  Whether  the  tenant  was  entitled  to  a 
way-going  grain  crop,  as  well  as  to  the  full  year's  rent,  in 
consideration  of  giving  up  the  lease  before  the  expiry  of  the 
same ;  and  what  was  the  true  interpretation  of  the  lease  on 
that  subject  ? 

In  advocations  of  a  judgment  by  the  Steward  of  Kirckad- 
bright,  pronounced  in  a  removing  and  interdict  against  the 
tenant's  remaining  on  the  lands,  and  against  his  ploughing  for 
way-going  crop,  the  Lord  Ordinary  conjoined  the  two  advo- 
Dec.  19, 1800.  cations,  and  pronounced  this  interlocutor  :  "  Having  heard 
*'  parties,  and  considered  the  lease  founded  on,  which  pro- 
"  vides  and  declares,  that  in  case  the  said  William  Riddock, 
*'  or  his  foresaids,  shall  think  proper,  or  find  it  necessary 
''  to  sell  the  estate  of  Corbieton,  and  that  the  purchaser 
''  should  incline  to  reassume  the  possession  of  the  lands  and 
"  others  thereby  let,  it  should  be  in  his  power  so  to  do  at 
"  the  period  of  seven  years  from  the  commencement  of  the 
"  said  lease^  or  at  any  term  of  Whitsunday  thereafter,  du- 
*'  ring  the  currency  thereof,  upon  making  due  and  lawful 
*'  intimation  of  such  his  intention  to  the  said  Thomas 
"  Hutcheson  and  John  Fead,  or  their  foresaids,  by  a  notarj 
**  public,  before  witnesses,  at  least  one  year  previous  thereto, 
*<  and  allowing  to  the  said  tenants  one  full  year's  rent  foi 
"  defraying  the  expenses  of  sowing  out  the  lands  that  year 
"  in  tillage  with  grass  seeds  and  clover,  and  in  considera- 
'*  tion  of  their  leaving  the  whole  lands  in  grass,  and  remo- 
"  ving  from  the  same  at  the  term  of  Whitsunday,  advocated 
'*  the  cause,  continues  the  interdict  pronounced  by  the 
''  Stewart-depute,  against  ploughing  and  sowing,  super- 
"  seding  the  consideration  of  damages  or  expenses  claimed 
**  by  the  landlord  in  respect  of  ploughing  done  by  the  ten- 
''  ant  this  season,  until  the  point  of  interdict  shaJl  become 
*'  final." 
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On  reclaiming  petition^  the  Coart  altered,  removed  the       1801. 
interdict,  and  decerned.     On  reclaiming  petition  by  the  ap- 


pellant, the  Court  adhered.  macmicban 

Against  these  two  interlocutors  the  present  appeal  was  butchrson. 
brought  to  the  House  of  Lords.  J^-  ^^'^^^ 

Plectded  far  the  Appellant. — The  question  is,  Whether,   ^  '    ' 
with  reference  to  the  particular  contract  between  the  par- 
ties, the  tenant  is  at  liberty  to  plough  and  sow  the  ground 
prior  to  the  Whitsunday  of  his  leaving,  so  as  to  reap  the 
"  crop  posterior  to  that  Whitsunday/'  at  the  season  when  it 
IB  usually  reaped  ?   The  tenant  contends,  that  by  this  spe- 
cial contract,  he  is  so  entitled  to  plough,  ^w,  and  reap ; 
that,  apart  from  such  contract,  he  would  have  been  so  en- 
titled, and  that  this  lease  does  not  infringe  on,  or  alter  that 
rule  in  any  degree.  But,  in  the  appellant's  apprehension,  it  is 
perfectly  clear  that  the  parties,  by  their  contract  of  lease, 
meant  to  prevent  the  very  thing  contended  for  by  the  re- 
gpondenti  namely,  a  way-going  crop,  and  hence  the  express 
stipulation  for  possession  on  the  part  of  the  landlord  at 
Whitsunday,  for  which  he  was  to  get  a  full  year's  rent,  as 
"  a  considefation  of  leaving  the  whole  lands  in  grass,  and 
"  removing  at  a  term  of  Whitsunday."     The  very  expres- 
ffion,  to  leave  the  whole  lands  in  grass  at  the  Whitsunday  of 
leaving,  is  utterly  repugnant  with  the  idea  of  any  right  to 
ploagh  the  tillage  land ;  but  the  tillage  land  in  that  year 
was  to  be  sown  and  turned  into  grass  according  to  the  ex- 
press agreement.    Nor  was  this  stipulation  of  leaving  at 
Whitsunday  in  these  circumstances  agreed  to  without  full 
and  adequate  consideration.     On  the  contrary,  the  payment 
of  a  full  year's  rent  was  to  be  given,  but  wh;jit  the  respon- 
dent wants  here,  is  both  payment  of  the  full  year's  rent, 
and  a  way-going  crop  at  same  time. 

Pleaded  for  the  Respondent — 1.  In  the  construction  of 
contracts  or  deeds,  the  rule  is^  that  a  doubtful  clause  is  to 
be  interpreted  most  strongly  against  him  in  whose  favour  it 
^been  introduced.  2.  It  is  to  be  interpreted  so  as  to  give 
effect  to  the  whole  clause,  and  not  merely  to  detached  parts 
of  it.  And,  3.  In  such  a  manner  that  the  effect  of  the  clause 
may  be  upon  the  whole  reasonable  and  just,  and  as  near  as  can 
be  to  the  probable  intention  of  the  parties.  On  all  these 
grounds  the  interlocutors  appealed  from  are  well  founded. 

The  clause  was  in  favour  of  the  landlord,  and  ought  to 
have  been  more  clear  and  unambiguous.  The  clause  is  not 
80  framed.     It  is  confused  and  imperfectly  expressed,  owing 
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1801.       to  the  Ignorance  of  the  framer,  who  was  not  aware,  tha 
order  to  exclude  the  respondent's  right  to  a  way-gc 
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crop,  such  must  be  expressly  inserted  in  the  contract 


HOTcussoM.  appellant's  construction  of  the  contract  rests  upon  a 
loose  and  general  words  near  the  end  of  the  clause*  and  i 
opposition  to  the  plain  meaning  of  the  whole.    The  rigl 
putting  an  end  to  the  lease  is  not  to  be  enforced  at 
middle  of  a  year,  but  *'  at  the  period  of  seven  years  from 
'*  commencement  of  the  lease,  or  at  any  term  of  Whitson 
'^  thereafter."    He  is  to  give  an  allowance  of  a  fall  ye 
rent,  which  implies  that  the  respondent  was  to  have 
full  year's  possession  without  payment  of  rent;  and 
conditions  which  follow  are  intended  merely  as  a  bur 
upon  this  premium.     The  appellant's  construction  woi 
in  these  circumstances,  be  manifestly  unjust,  because  it 
cessarily  implies  that  the  tenant  was  to  get  no  conaid< 
tion  whatever  for  being  deprived  of  the  lease  during 
currency  thereof,  and  when  he  wished  to  retain  it    And 
only  consideration  he  was  to  get,  was  that  for  allowing 
landlord  possession  to  the  whole  lands  sooner  than  he 
otherwise  entitled.    In  short,  according  to  hifi  argumc 
he  is  not  only  to  renounce  his  lease,  but  to  suffer  a  he 
loss  besides.    He  is  to  be  at  the  expense  of  purchasing  a 
sowing  grass  seeds  and  clover  for  eighty  acres.     His  c 
18  to  suffer  the  injury  which  the  sowing  of  clover  and  gc 
^cds  at  an  improper  season  must  occasion.     In  additi 
during  the  last  year  of  bis  lease,  he  is  to  lose  the  use  of  o 
third,  and  by  far  the  most  valuable  part  of  the  lands^  t 
for  which  he  could  at  any  time  receive  a  sum  equal  ne£ 
to  three  rents  of  the  whole.     But  the  respondent  mainta 
that  law  will  never  impose  such  an  unjust  construction 
the  present  contract. 

After  hearing  counsel. 

It  was 

Ordered  and  adjudged  that  the  interlocutors  complaii 
of  be,  and  the  same  are  hereby  reversed. 

For  Appellant,    William  Adam,   William  Erskine. 
For  Respondent,  Rob,  Craigie^  John  Clerk, 

Note. — It  was  obserred  on  the  Bench,  in  the  Court  of  Session,  i 
the  notice  to  quit  was,  for  a  year,  too  early  ;  that  notice  in  April  1 
should  have  been  for  Whitsunday  1802,  and  thereby  full  time  allowed 
laying  down  the  lands  in  grass. 
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(Bargany  Cause,  M.  11171.) 

TheHon.  Marianne  Maokay,  otherwise  Ful-.  fullkrton, 

LBRTON,  Wife  of  Colonel  Wm.  Fuller- f      .      .^^    ^  ^^ 

TON  of  Fullerton,  and  the  said  Wm.  FuL-r      ^^  '     Hamilton. 

LBRTON  for  his  interest,  .  .        ) 

Sir  Hbw  Dalrymplb  Hamilton  of  Norths 
Bennck    and    Bargany,    Bart.,    Eldest f     •,  , 

Son  and  Heir  of  Sir*  Hew  Hamilton j    ^^«!P^^»^*^' 
Dalrthplb,  Bart.,  lately  deceased,  * 

Honse  of  Lords,  3d  June  1801. 

Entail — Contraybntion — ^Hbir- Apparent — Declarator  op  Ir- 
bitancy — Prescription — Minority — Process. — A  reduction  of 
the  title,  and  a  declarator  of  irritancy  of  an  entail,  were  brought  fifty 
jean  after  the  alleged  irritancy  and  contravention,  founded  on  the 
allegation  tiiat  the  order  of  succession  of  the  entail  had  been  in- 
ferted  and  changed  by  an  heir  substitute  of  entail,  who  had  pos- 
letsed  the  estate  on  apparency  for  many  yeais,  and  had  then 
denuded  in  £eiTour  of  the  next  heir  of  entail,  in  order  to  comply 
with  the  conditions  of  another  taikied  estate  to  whidi  he  had 
8aoceeded«    The  defence  stated  to  the  action,  inter  alia,  was,  that 
the  defender  held  a  prescriptiTe  title,' which  excluded  the  action. 
The  Court  of  Session,  on  resuming  the  remit  from  the  House  of 
Lords,  altered  their  former  interlocutor,*  and  found,  that  the  de- 
fender had  produced  a  sufficient  prescriptiye  title  to  exclude.     In 
pronouncing  this  judgment,  the  Court  were  unanimous  on  the 
first  point,  yiz. — l.That  no  contravention  had  been  committed,  and 
ooosequently,  that  she  was  not  the  nearest  heir-substitute  of  entail. 
2.  A  majority  found,  that  if  the  acts  of  contravention  alleged  by 
her  had  amounted  to  a  contravention,  it  was  purgeable,  and  had 
keen  purged.  3.  That  an  heir-apparent  in  possession,  was  not  legal- 
ly capable  of  committing  an  act  of  contravention.    4.  That  an  action 
of  declarator  of  irritancy  was  necessary,  but  not  competent  after  the 
^travener's  death  ;  and,  5.  As  to  the  plea  of  minority,  as  an  ex- 
ception to  the  positive  prescription,  six  of  their  Lordships  held, 
that  the  minority  of  an  heir-substitute  of  entail,  whether  the  near- 
est or  most  remote,  could  not  be  deducted.    Others  were  for  de- 

*  In  pronouncing  this  previous  interlocutor,  there  were  eight  judges 
^giinst  five  ;  and,  from  the  notes  of  the  opinions  taken  by  one  of  the  jud- 
ges in  the  Compiler's  possession,  they  decided  the  question  of  minority, 
opon  this  hypothesis,  that  if  Mrs.  Fullerton  was  next  substitute  of  entail^ 
ibe  vas  entided  to  deduct  her  minority.     Among  the  judges  who  dissent- 
ed from  this  proposition,  that  a  first  substitute  heir  of  entail  is  entitled  to 
dedact  minority,  were  Lord  Justice  Clerk  McQueen,  Lord  Meadowbank, 
U«d  ^r^deot  Campbell,  and  Lord  Gleulee.  ^ 
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ducting  the  minority  of  the  first  heir  suhstitute,  and  some 
deducting  the  minority  of  the  ivhole  heirs-suhstitute  of  ent 
In  the  House  of  Lords,  the  interiocutor  was  reyersed, 
the  effect  of  substituting  another,  specially  stating  the  grom 
npon  which  the  reversal  proceeded,  namely,  that  the  matters  sta 
by  the  pursuer  in  her  sumiponses  were  not  relerant  to  supp 
the  conclusions  therein,  and  assoilzing  the  defenders.  The  seo€ 
summons,  which  had  in  view  to  declare  the  irritancy,  and  wh 
was  raised  at  the  same  time  with  the  other,  had  been  allowed 
stand  over ;  but,  after  the  decision  in  the  Court  of  Session,  and  1 
former  appeal  to  the  House  of  Lords,  it  was  sought  to  be  o 
joined  with  that  case  remitted  for  consideration.  This  was 
fused,  as  incompetent  in  hoc  statu. 

In  the  report  at  p.  631  of  voL  iii.  the  circumstances  whi 
gave  rise  to  this  case  are  fully  detailed. 

It  is  there  seen  how,  by  the  marriage  of  Sir  Robert  Dj 
rymple,  Bart,  of  Castletown,  (oldest  son  of  Sir  Hew  Dalrymj 
of  North  Berwick,  Lord  President  of  the  Court  of  Sessioi 
with  Joanna  Hamilton,  the  only  daughter  of  John,  Mast 
of  Bargany,  who  was  eldest  son  of  the  'second  Lord  B« 
gany,  the  estates  of  the  latter  came  to  merge  in  t 
Dalrymples  of  North  Berwick. 

It  was  there  stated,  that  in  1688  Lord  Bargany  had  ma 
a  tailzie,  by  which  he  limited  the  estate  of  Bargany  to  1 
eldest  son,  John  Master  of  Bargany,  and  the  heirs  male 
his  body ;  whom  failing  to  William,  his  second  son,  and  t 
heirs  male  of  his  body  ;  whom  failing  to  the  heirs  male 
be  procreated  of  his  own  body  ;  whom  failing,  to  the  eld( 
heir  female  of  his  own  body,  and  the  descendants  of  I 
body  without  division. 

It  has  also  been  seen  that  this  entail  contained  a  prohi 
tion,  secured  by  clauses  irritant  and  resolutive,  against  ali( 
ation  of  the  estate,  and  alteration,  innovation,  or  change 
the  order  and  course  of  succession  which  is  there  prescribe 
and  an  injunction  that  the  heir  in  possession  should  assui 
the  surname,  addition^  and  armorial  bearings  of  Hamilton 
Bargany. 

Under  this  tailzie,  no  feudal  investiture  was  ever  made 
by  John  Master  of  Bargany.  He  died  before  his  father,  les 
ing  an  only  daughter,  Joanna  Hamilton,  married,  as  abc 
mentioned,  to  Sir  Robert  Dalrymple  of  Castletown. 

In  consequence  of  the  death  of  John,  Master  of  Bargai 
William,  the  second  son  of  Lord  John  Bargany,  succeed< 
in  virtue  of  the  above  limitation  in  the  entail,  and  1 
came  third  Lord  Bargany.    Disregarding  the  entail  of  161 
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he  made  up  titles  to  the  estate,  by  retour,  precept,  and  sa-       1801. 
sine,  as  nearest  and  lawful  heir  male  to  his  father,  in  terms    


of  and  by  the  older  investiture  of  1632,  which  was  conceiv-  ^^^^^^'^^^9 
ed  in  favour  of  heirs  male,  which  failing,  to  the  nearest  law-         v.' 
fbl  heirs  and  assignees  whatsoever.     Afterwards,  however,  Hamilton. 
ind  in  1709,  he  was  also  served  and  retoured  heir  of  provi- 
lion  under  the  tailzie  of  1688;  but  he  did  not  proceed  to 
obtain  any  new  investiture  of  the  estate. 

He  died  in  1712,  leaving  one  son,  James,  who  became 
the  fourth  Lord  Bargany,  and  a  daughter,  Grizzel,  who  was 
mtrried  to  Thomas  Buchan  of  Gairnbulg.  James,  Lord 
Bargany,  was  served  and  retoured  heir  of  tailzie  and  provi- 
I  aion  in  general  to  his  father ;  but  no  feudal  investiture  fol- 
lowed in  his  person. 

By  the  mode  of  making  up  their  titles  to  the  estate, 
which  had  thus  been  adopted  by  the  descendants  of  John, 
first  Lord  Bargany,  the  investiture,  deriving  from  the  desti- 
nation of  1632,  which  had  existed  in  his  person,  remained 
imdefeased,  although  defeasible  under  the  personal  deed  of 
taflzie  executed  in  1688  by  his  son,  the  second  Lord  Bar- 

In  1736,  James  Lord  Bargany  died  without  issue ;  and  in 
him  ended  the  line  of  male  succession,  both  under  the  des- 
tination of  1632  and  under  the  taihsie  of  1688. 

Under  the  destination  of  1632,  by  which  a  tailzied  fee 

liad  been  created,  the  estate,  according  to  the  law  and  usage 

of  Scotland,  would  have  now  devolved  on  the  heir  general, 

^ct  of  him  last  infeft  in  the  estate,  but  of  John,  the  first 

Lord  Bargany.    This  was  Hew  Dalrymple,  the  eldest  son 

^Dd  representative  of  Joanna  Hamilton,  by  her  marriage 

'^tith  Sir  Robert  Dalrymple  of  Castletown. 

But  the  tailzie  of  1688,  as  yet  no  more  than  a  personal 
^eed,  was  of  force,  and  must  be  held  to  have  regulated  the 
Succession,  and,  on  the  death  of  James,  Lord  Bargany,  a 
Question  of  law  arose,  to  whom  the  succession  had  opened 
^^der  the  description  in  the  tailzie  of  *'  eldest  heir  fenoale," 
of  the  body  of  John,  the  second  Lord  Bargany. 

It  has  been  seen,  that  of  his  marriage   with  Joanna 

llamilton.  Sir  Robert  Dalrymple  of  Castletown  had  three 

^Di,  Hew,  John,  and  Robert,  and  two  daughters,  Marion 

Vmarried  to  the  Master  of  Reay),  and  Elizabeth,  (married  to 

Sir  Wm.  Duff  of  Crombie.)    Sir  Robert  died  in  1734,  before 

cither  the  Bargany  estate  had  devolved  on  his  lady,  or  the 

i      North  Berwick  estate  had  devolved  on  himself, — his  father, 

\  VOU  IV.  N 
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1801.       Sir  Hew  Dalrymple,  Lord  President,  having  Baryived  h 
many  years. 


TCLLBRTON,       Jq  these  circumstances,  the  competition  which  arose,  ¥ 
between  the  following  parties :    1.  Hew  Dalrymple,  aft 


V. 


p.  237. 


HAMILTON,  wards  Sir  Hew  Dalrymple  of  North  Berwick.  2.  Sir  Al< 
ander  Hope  of  Kerse,  Bart.,  eldest  son  of  Nicholson  Han 
ton,  the  only  daughter  of  John,  the  second  Lord  Bargaii 
and,  3.  Mary  Buchan,  daughter  of  Orizzel  Hamilton,  the  oi 
daughter  of  William,  Lord  Bargany ;  and  it  has  been  8€ 
Mar.  27. 1739.  that  this  question  was  finally  settled  by  an  appeal  to  i 
^"9^7^^*'  ^ '  House  of  Lords,  declaring  that  the  estate  descended  to  1 
Hew  Dalrymple,  eldest  son  of  the  daughter,  and  only  chi 
of  John,  Master  of  Bargany. 

In  the  meantime,  the  possession  of  the  estate  of  Barga 
had  been  assumed  by  him  on  apparency.  It  was  also  stat 
that  he  made  up  no  titles,  nor  proceeded  to  invest  himc 
in  the  estate  of  Bargany ;  and  therefore  that  he  might 
held  as  one  who  had  not  accepted  of  the  succession^  a 
consequently,  was  not  placed  under  the  compulsory  ope 
tion  of  the  clauses  irritant  and  resolutive  in  the  entail 
North  Berwicky  which  related  to  the  succession  of  Barga 

In  this  situation  the  deed  of  1740  was  executed,  cal 
the  deed  of  repudiation,  by  which  he  denuded  himself 
the  estate  of  Bargany  in  favour  of  his  next  younger  broth 
John  Dalrymple,  otherwise  Hamilton,  in  terms  of  the  pre 
sions  and  conditions  mentioned  in  the  entail  of  the  No 
Berwick  estate.  This  deed  adopted  the  same  terms  of  d 
tination,  and  called  the  same  heirs,  as  the  deed  of  tai 
1688.  Under  it  John  Dalrymple  or  Hamilton  comple 
his  titles  to  the  Bargany  estate,  by  expeding  charter  in  17 
upon  which  he  was  infeft.  And  in  1780  the  deed,  wh 
was  executed,  and  alleged  to  have  been  also  a  contravent 
of  the  Bargany  entail,  followed. 

The  appellant,  Marianne  Mackay  or  FuUerton,  is  eld 
daughter  of  George  Lord  Reay,  eldest  son  of  Donald,  M 
tcr  of  Beay,  who  was  married  to  Marion  Dalrymple,  eld 
daughter  of  the  marriage  between  Joanna  Hamilton  and 
Robert  Dalrymple  of  Castletown. 

On  failure,  therefore,  of  male  issue  of  Joanna  Hamil 
and  their  descendants,  the  appellant  would  be  nearest  1 
of  line  of  that  lady,  and  in  that  rank  she  stood  as  a  sub 
tute  under  all  the  subsequent  investitures,  as  well  as  on 
the  original  tailzie  of  the  estate  of  Bargany. 

Her  action  was  brought  against  John  Hamilton  or  L 
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rymple,  who  died  in  the  course  of  the  action,  also  against       1801. 

Sir  Hew,  lately  deceased,  and  his  children,  Hew  (now  Sir    

Hew  Daliymple),  and  his  brothers  and  sisters,  John,  James, 
Bobert,  Peter,  Margaret,  Janet,  and  Anne  Dalrjmple.     She         T 
was  therefore  the  ninth  substitute  under  the  entail.  hamiltok. 

It  haa  been,  on  the  other  hand,  seen  that  Sir  Hew  Dal- 
ijmple,  the  respondent's  father,  and  the  eldest  son  of  Sir 
Bobert  Dalrjmple  and  Joanna  Hamilton,  died  without  mak- 
ing up  any  title  to  the  estate  of  Bargany,  but  that,  in  order 
to  comply  with  the  condition  in  the  North  Berwick  entail,  he 
hid  executed  the  deed  of  repudiation  above  mentioned,  which 
was  alleged  to  have  inverted  the  order  of  succession  prescrib- 
ed in  the  Bargany  entail,  so  as  to  make  it  diverge  from  the  line 
of  succession  therein  chalked  out.  And  in  the  second  sum- 
mooB  of  reduction  which  was  raised,  an  additional  ground 
of  contravention  was  set  forth,  namely,  the  adjudication  of 
tho  estate  for  debt  due  by  John,  Lord  Bargany,  by  which  a 
Tiluable  part  of  the  estate  was  sold,  in  payment  of  this  debt, 
bf  Sir  Hew  Dabrymple  and  John  Hamilton,  but  which  had 
been  purchased  back  by  the  latter. 

The  interlocutor  of  the  Court  of  Session,  which  sustained 
ber  title  to  insist  in  the  action,  and  had  declared  that  the 
defender  had  not  produced  sufficient  to  exclude,  being 
appealed  to  the  House  of  Lords,  that  honourable  House 
Temitted  the  case  back  to  the  Court  of  Session  to  review 
the  interlocutors  appealed  from,  and  to  consider  how  far 
tbe  validity  of  the  title  to  exclude  set  up  by  the  defender, 
Was  in  this  case  involved  with  the  title  set  up  by  the  pur- 
suer to  sustain  her  action  of  reduction  and  declarator,  as 
faring  become  the  nearest  heir  substitute  under  the  deed 
of  entail. 

This  second  action  of  reduction  and  declarator  had  been 
^"lised,  but  never  conjoined,  and  was  allowed  to  be  super- 
ceded in  the  meantime.  At  this  stage,  the  pursuer  present- 
^  a  petition  to  the  Court,  to  have  this  action  conjoined. 

The  Court  of  Session,  on  resuming  consideration  of  the 
t^mit,  with  this  petition,  ordered  memorials.    It  was  main- 
tained by  the  appellant,  that  every  substitute  in  an  entail 
"Was  entitled,  in  a  question  of  prescription,  to  deduct  her 
own  minority,  whether  she  was  the  first  substitute  entitled 
to  take  or  not ;  but  that,  at  all  events,  in  consequence  of 
the  contravention,  both  of  Sir  Hew  Dalrymple   and  his 
brother,  Mr.  John  Hamilton  of  Bargany,  by  the  deeds  of 
1740  and  1780  respectively,  they  had  not  only  forfeited 
br  themselves,  but  also  for  their  children,  and,  consequent* 
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ly,  if  they  were  all  removed  from  the  Bucoession  by  this  for- 
feiture, that  she  was  not  only  the  first  substitute,  but  also 
the  party  on  whom  the  estate  had  actually  devolved  as  the 
vera  domina  thereof.  On  the  other  hand,  the  defender 
(respondent)  contended  that  the  appellant  neither  was  noi 
could  be  the  first  substitute,  because  not  only  the  respon- 
dent himself,  but  also  his  whole  family,  were  heirs  of  entail 
prior  to  her.  That  his  father,  Sir  Hew,  had  never  been  in 
a  situation  in  which  he  could  contravene,  because,  having 
only  been  apparent  heir,  and  never  having  made  up  any 
titles  to  the  entailed  estate,  he  was  not  in  a  situation  to  do 
BO ;  that,  in  point  of  fact,  he  did  not  contravene ;  lind  even 
if  it  could  be  shown  he  had  done  so,  no  declarator  of  irri« 
tancy  was  competent  after  his  death. 

In  reply,  the  appellant  maintained  five  distinct  proposi- 
tions. 1.  That  the  late  Sir  Hew  Dalrymple,  the  first  heir 
under  the  entail  of  Bargany,  was  in  a  legal  capacity  to  con- 
travene and  to  incur  an  irritancy  under  the  entail.  2.  That 
he  did  actually  contravene,  and  incur  an  irritancy  fatal  to 
the  rights  of  himself  and  his  descendants.  3.  That  notwith- 
standing his  death,  an  action  of  declarator  of  irritancy  may 
still  be  maintained,  to  the  effect  of  resolving  the  right  of  his 
descendants.  4.  That  the  irritancy  could  not  have  been 
purged ;  and,  5.  That  the  late  Mr.  Hamilton,  the  substitute 
next  in  the  order  of  succession  to  Sir  Hew  Dalrymple  and 
his  descendants,  was  likewise  in  a  legal  capacity  to  incur  an 
irritancy,  and  did  actually  contravene  and  incur  an  irritancy 
which  could  not  have  been  purged. 
Nov.  2  and  The  Court,  of  this  date,  pronounced  the  following  inte^ 
27,  179«.  locutor: — ''Having  resumed  consideration  of  the  formei 
f  proceedings  in  the  cause,  and  having  considered  the  remit 
"  from  the  House  of  Lords,  and  heard  counsel  in  their  own 
"  presence,  upon  the  said  remit;  and  also  advised  the  me< 
'*  morials  for  the  parties,  they  alter  their  former  interlocu* 
"  tor,  sustain  the  title  produced  by  the  defenders,  as  suffi- 
"  cient  to  exclude  the  pursuer's  title,  assoilzie  the  defendei 
"  from  the  conclusions  of  the  reduction,  and  decern." 
In  regard  to  the  petition,  praying  to  conjoin  the  two  ac- 
Dec.  11,1798.  tions,  the  Court,  of  this  date,  refused  to  **  conjoin  the  two 
"  processes  in  hoc  statu.  But  find  that  it  is  still  entire  to 
"  the  petitioners  to  insist  in  the  separate  action  of  reduction 
"  and  declarator ;  and  remit  to  Lord  Armadale,  in  absence 
*'  of  Lord  Justice  Clerk,  to  hear  the  counsel  for  the  parties, 
**  and  to  determine  therein  as  to  his  Lordship  shall  seem 
"just." 
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Lord  Armadale  pronounced,  in  terms  of  the   remit   to       ^®^^' 
him,  this  interlocutor,  "  having  heard  parties  upon  the  con- 
"  dosions  of  this  action,  finds  that  the   defenders  have  in         &'c.     ' 
"  this,  and  in  the  previous  action  to  which  the  present  has  «• 

"reference,  produced  and  referred  to  preferable  and  exclu-  M^r'9^1799, 
"sive  titles  to  the  lands  claimed  by  the  pursuer,  and  there- 
"  fore  assoilzies  the  defender  from  the  conclusions  of  this 
"  action,  and  decerns."* 

Against  these  interlocutors,  two  separate  appeals  were 
brought  to  the  House  of  Lords ;  the  one  in  the  case  re- 
mitted for  reconsideration,  and  the  other  as  to  the  second 
action  of  reduction  sought  to  be  conjoined. 

Pleaded  for  the  Appellants, — Ist  Point.  That  Sir  Hew 
Dalrjmple  was  bound  by  the  enj^il  1688.  Sir  Hew  Dal- 
rymple  waa  bound  by  the  entail  of  Bargany,  and  subject  to 
all  the  conditions  and  limitations  therein  contained.      In 


*  The  opinions  of  the  judges,  in  pronouncing  the  first  of  these 
diiee  interlocutors,  are  to  be  found,  printed  at  length,  in  Wilson  and 
Sliaw's  Appeal  Cases,  Vol.  I,  Appendix  HI.  An  analysis  of  these 
opinions  will  give  the  following  result.  1.  The  Court  were  unani- 
moQs  in  finding  that  no  contravention  had  been  committed,  and,  con- 
Kquently,  that  Mrs.  Fallerton  was  neither  the  vaa  domina,  which 
wai  the  position  assumed  by  her,  nor  the  nearest  heir  substitute 
of  entail ;  her  argument  being,  that  if  she  could  show  she  was 
the  tera  domina,  or  the  next  heir  entitled  to  the  possession  of  the 
tttate,  she  was  no  longer  in  the  rank  of  a  mere  heir  substitute  of 
cotail,  but  advanced  in  the  order  of  succession  to  the  situation  of 
ooe  who  was  legally  entitled  to  plead  her  minority.  2.  A  majority 
oftiie  Court  found,  that  if  the  acts  of  contravention  alleged  by  her, 
bad  amounted  to  a  contravention  of  the  Bargany  entail,  these  ^ere 
pQgeable,  and  had  in  this  case  been  purged.  3.  That  an  heir  apparent, 
in  poisession  of  the  entailed  estate  for  several  years,  without  making 
^  titles  under  the  entail,  was  not  legally  capable  of  committing  an  act 
of  contravention  of  the  entail.  4.  That  an  action  of  declarator  of  ir- 
ntancy  was  necessary,  butnot  competent  after  the  alleged  contravener  s 
death ;  and,  5.  As  to  the  plea  of  minority,  as  an  exception  to  the 
positive  prescription,  six  of  their  Lordships  held,  that  the  minority 
of  an  heir  substitute  of  entail,  whether  the  nearest  or  most  remote, 
could  not  be  deducted  from  the  period  of  the  positive  prescription. 
The  other  judges  were  some  for  deducting  the  minority  of  the  first 
bdr  substitute,  and  others  for  deducting  the  minority  of  the  whole 
hai§  substitute ;  but  the  decision  of  this  last  point,  it  was  said,  was 
mmecessary,  and  was  superseded  by  the  decision  on  the  first  point. 
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17369  after  the  succession  opened  to  him  by  the  death  of 
JameB>  Lord  Bargany,  he  immediately  entered  into  posses- 
sion of  the  estate  of  Bargany  as  heir  of  entail,  and  in  that 
character  enjoyed  the  same  for  upwards  of  four  years  and  a 
half,  until  the  13th  of  August  1740,  when  he  executed  the 
deed  of  repudiation  in  favour  of  his  brother  John  Dalrymple. 
Upon  the  succession  opening  to  him,  Sir  Hew  not  only  as- 
sumed the  name  of  Hamilton  of  Bargany,  in  terms  of  the 
entail,  but,  in  the  deeds  which  he  executed,  designed  him- 
self apparent  heir  of  tailzie  to  the  estate  of  Bargany  ;  and 
one  of  his  first  acts  of  his  administration  was,  to  grant  an  as- 
signation of  the  rents  of  that  estate  to  Mr.  James  Craig,  for 
the  purpose  of  paying  certain  debts,  and  paying  himself 
£250  sterling  yearly.  This  assignation  expressly  states, 
that  his  grandfather  Sir  Hew,  the  President,  has  authorized 
**  and  allowed  me  to  be  served  and  retoured  heir  of  the 
<*  tailzied  estate  of  Bargany,  according  to  the  provisions  and 
^^  conditions  contained  in  the  tailzie  of  the  estate  of  Bar- 
<*  gany ;"  and  thereafter  it  narrates  the  clause  in  the  Lord 
President's  deed  of  settlement,  requiring  him  and  his  heirs 
to  denude  themselves  of  the  estate  of  Bargany  in  favour  of 
his  brothers  John  and  Robert,  **  which  failing,  to  the  other 
*'  heirs  appointed  to  succeed  to  the  estate  of  Bargany  by 
**  the  tailzie  thereof."  In  short,  every  word  of  this  assigna- 
tion proceeds  upon  the  fact  of  his  being  heir  of  tailzie  to  the 
estate  of  Bargany.  The  factory  which  he  granted  to  John 
Kennedy  for  uplifting  the  rents  is  still  more  explicit ;  for  in 
that  he  expressly  designs  himself  "  apparent  heir  of  tailzie 
"  to  the  deceased  James  Lord  Bargany  and  bis  predeces-  ^ 

"  sors ;  and  it  mentions  "  the  estate  of  Bargany  which  be 

"  longed  to  the  deceased  James  Lord  Bargany  and  his  pro    - 
"  decessorsy  and  which  has  now  devolved  to  me,  as  heir  otr^ 
^'  tailzie." 
Indeed,  the  competition  which  arose  after  the  death  o^hi 

Lord  James,  was  to  determine  the  question  which  of  th i 

competitors  was  entitled  to  be  admitted  heir  of  tailzie  to  ths^^  e 
said  James  Lord  Bargany.    And  in  the  very  deed  of  reps^i- 
diation  Sir  Hew  specially  recites  the  judgment  of  the  TTdiii   ■!! 
of  Lords,  adjudging  the  estate  to  him  in  that  character,  ai^<l 
**  that  he  ought  to  be  served  heir  of  tailzie  and  provision  Jbo 
"  the  said  James  Lord  Bargany."     Thus,  even  if  it  h^d 
been  possible  to  impute  Sir  Hew's  possession  of  this  est&^^e 
to  any  other  title  than  as  that  of  apparent  heir  of  entail,  lie 
took  care,  by  every  act  of  possession  and  administration,  to 
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demoiiBtrate  that  he  possessed  it  alone  in  that  character.       jgoi. 
Bat  it  is  impossible  to  impute  Sir  Hew's  possession  to  any 


other  title  than  that  of  apparent  heir  of  tailzie,  because  he  fullerton, 
had  no  other  character  or  titio  whatever  in  his  person.    For        ^' 
if  Sir  Hew  had  not  possessed  the  estate  upon  the  entail,    Hamilton. 
then  he  had  not  the  smallest  pretence  for  possessing  it, 
eBfeaaHy  in  a  competition  with  Sir  Alexander  Hope  and 
Min  Maiy  Buchan,  claiming  as  heirs  of  entail,  because  he 
WIS  neither  the  heir  of  line  nor  the  heir  of  the  standing  in- 
Testitore.    Miss  Mary  Buchan  was  unquestionably  the  sister 
and  heir  of  line  of  James  Lord  Bargany,  the  last  possessor ; 
bat  what  is  more,  she  was  the  heir  of  the  last  investiture, 
bemg  abo  heir  of  line  to  William  Lord  Bargany,  who  was 
the  person  last  infeft.   For  William  Lord  Bargany  had  made 
ap  titles  to  the  estate  of  Bargany  independent  of  the  entail, 
18  nearest  heir  male  of  John  Lord  Bargany  his  father,  in 
tenns  of  the  ancient  investitures  of  the  estate ;  and  upon  a 
letoor  in  these  terms,  he  obtained  a  precept  in  chancery, 
upon  which  he  was  infeft  in  Dec.  1693,  and  his  sasine  duly 
recorded  in  the  same  year.     He  obtained  a  precept  of  clare 
constat  of  another  part  of  the  estate  held  of  the  Earl  of 
Casalia,  upon  which  he  was  infeft,  and  his  sasine  in  like 
manner  recorded.    These  sasines  incontestably  proved  that 
if  the  entail  1688  had  not  regulated  the  succession  upon  the 
ftilnre  of  heirs  male  by  the  death  of  James  Lord  Bargany 
ill  1736,  Miss  Mary  Buchan  was  both  heir  of  line  and  of  the 
last  investiture.     Sir  Hew  had  no  claim  whatever  to  the 
««tate  but  as  heir  under  the  entail  1688.    And  the  House 
of  Lords  preferred  him  as  such,  and  every  act  of  his,  both 
liiefore  and  after  the  judgment,  demonstrates  his  desire  to 
impute  his  possession  to  that  entail  alone.    Having,  there- 
fore, taken  the  benefit  of  the  entail,  and  possessed  as  heir  of 
entail,  and  uplifted  the  rents  of  the  estate — to  the  amount 
of  many  thousands — in  the  character  of  heir  of  entail  alone, 
it  is  impossible  to  hold  that  the  entail  was  not  binding  on 
him,  or  that  he  was  not  subject  to  all  its  provisions,  limita- 
tions, and  irritancies.    But,  further,  his  apparency  did  not  Apparency 
prevent  contravention.    It  is  perfectly  absurd  to  suppose,  <Joes  not  pre- 
that  a  person,  as  apparent  heir  of  entail,  is  entitled  to  reap  ^g^^^^"*^** 
the  whole  emoluments  of  the  estate,  and  to  take  advantage  of 
the  tailzie  in  every  respect,  without  submitting  to  all  the 
eonditions  and  irritancies  which  it  contains.      There  are 
certain  things  which,    as   apparent  heir,   he    cannot  do, 
luch  as  removing  tenants.    This,  however,  arises  from  the 
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1801.       peculiarity  of  the  feudal  system,  and  is  not  confined  to  ap- 
parent heirs  of  tailzie,  but  is  common  to  an  apparent  heir. 


ririxBBTov,  ^^  ^^  ^  disponee  in  a  fee  ample,  under  a  deed  remaining 
v.*         personal.   An  apparent  heir  of  tailzie,  like  other  proprietors' 
HAMILTON,   possessing  under  a  personal  right,  is  still  proprietor  of  the 
estate,  and  the  only  person  who  can  reap  the  rents  and  pro- 
fits of  it;  and  any  other  particular  powers  and  facidties 
which  depend  upon  infeftment,  ho  may  also  secure  to  him* 
self  by  taking  infeftment.   But  a  person  possessing  an  estate 
as  apparent  heir  of  tailzie,  must  be  bound  in  terms  thereof^ 
just  in  the  same  way  as  if  he  had  been  infeft,  because  he 
cannot  be  suffered  to  enjoy  an  estate  which  he  holds  under 
a  particular  settlement,  except  according  to  the  conditions 
of  that  settlement ;  and,  therefore,  after  enjoying  the  rents 
and  profits  of  the  estate  conferred  by  that  entail,  every  con- 
dition and  irritancy  which  it  contains  must  be  directly  ap- 
plicable to  him.     As  apparent  heir,  therefore,  he  was  in  a 
situation  legally  to  contravene  the  entail  in  its  most  essen- 
tial parts,  and  to  commit  irritancies  which,  from  their  na- 
ture, could  not  be  purgeable.     But,  further,  he  might  also 
have  affected  the  estate  with  burdens.     Hie  entail  allows 
;   very  liberal  provisions  to  be  settled  by  heirs  of  entail  upon 
their  wives;  and  it  seems  clear,  that   although  Sir  Hew 
never  made  up  titles  to  the  estate,  that  he  might  have  bur- 
dened it  with  the  jointure  allowed  by  the  entail  to  his  wi- 
dow ;  for  if  he  had  either  entered  into  a  contract  of  mar — 
riage,  by  which  he  had  become  bound  to  grant  his  widow  ther 
jointure  authorized  by  the  entail  of  Bargany,  or  granted  i^' 
bond  of  provision  for  that  purpose,  these  would  have  been 
effectual  against  the  estate,  and  would  have  affected  tho 
next  heirs  of  entail,  even  though  he  had  died  in  apparency. 
By  the  act  1695,  c.  24,  it  is  enacted,  **  that  considering  the 
'<  frequent  frauds  and  disappointments  that  creditors   do 
"  suffer  from  the  decease  of  their  debitors,  and  through  the 
"  contrivance  of  apparent  heirs  in  their  prejudice,  for  re* 
"  meid  thereof,  and  also  for  facilitating  the  transmission  of 
"  heritage  in  favour  of  both  heirs  and  creditors,"  it  is  or- 
dained that  if  any  one  shall  serve  himself  heir,  not  to  his 
immediate  predecessor,  but  to  one  more  remote,  "  he  shall 
"  be  liable  for  the  debts  and  deeds  of  the  person  interjected 
**  to  whom  he  was  apparent  heir,  and  who  was  in  possession 
*<  of  the  lands  and  estate  to  which  he  is  served,  for  the  space 
**  of  three  years."    AJthough  it  has  been  found,  in  the  case 
Raimes,  p.  44.  of  Lord  Dundonald,  that  this  statute  did  not  apply  to  the 
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case  of  gratnitons  deeds,  such  as  an  entail,  or  alteration  of       18OI. 

the  destination  of  the  estate,  made  by  an  apparent  heir,  yet,    

nevertheless,  it  has  been  hold  to  apply  to  the  case  of  an  ^uu-brton, 
heir  apparent  making  a  provision  for  his  wife,  in  terms  of  the  „' 

contract  of  marriage,  or  even  to  an  apparent  heir  settling  a   Hamilton. 
voluntary  provision  upon  his  grand  child.     The  last  of  these  ^*^™®»»  P-  ^• 
cases  was  finally  decided  in  the  House  of  Lords  upon  ap-  vide  ante  vol. 
peal,  M'Lean  v.  M*Lean,  8th  Feb.  176b.     There  can  be  no  H.  p.  95. 
doubt  then,  that  if  Sir  Hew  had  died  in  a  state  of  apparen- 
cy, his  widow  might  have  been  entitled  to  claim  the  provi- 
siong  settled  upon  her  by  the  contract  of  marriage ;  or  by 
any  bond  of  provision  granted  by  him,  if  within  the  limits 
of  the  entail.     There  can  be  no  distinction  whether  the 
estate  is  entailed  or  not  in  the  application  of  the  statute 
1695.    For,  at  all  events,  where  the  heir  was  allowed  to 
burden  the  estate,  or  to  contract  debts,  the  estate^  to  that 
extent,  was  not  entailed.     It  would  be  most  extraordinary, 
therefore,  if  Sir  flew,  by  his  enjoying  this  estate  for  no  less 
than  five  years,  and  being  in  a  situation  so  far  to  affect  the 
estate  with  those  debts,  was  not  in  a  situation  to  contravene 
the  entaiL 

Bqt,  further,  the  estate  of  an  apparent  heir  may  be  adjud- 
ged by  creditors,  and  this  very  estate  of  Bargany  was  not 
only  adjudged  during  the  time  it  was  possessed  by  an  appa- 
rent heir  of  entail,  for  payment  of  his  debts ;  but  the  fact  is, 
that  a  great  part  of  the  estate  has  been  sold  in  virtue  of 
that  adjudication.  For  Joanna  Hamilton,  afterwards  mar- 
ried to  Sir  Robert  Dalrymple  of  Castletown,  the  respond- 
ent's grandmother,  having  brought  an  action  against  William 
Lord  Bargany,  then  apparent  heir  of  entail,  to  make  pay- 
ment to  her  of  a  suitable  aliment  of  900  merks  Scots 
yearly,  from  her  birth,  until  she  was  twelve  years  of  age ; 
and  1200  merks  from  that  time  until  she  was  sixteen  years 
of  age,  when  her  portion  became  due  ;  and  having  obtained 
decreet  for  these  sums,  she  afterwards  adjudged  the  estate 
for  payment  of  them.  And  the  estate  was  afterwards  ad- 
judged for  payment  of  30,000  merks,  as  the  portion  provided 
to  Joanna  Hamilton  in  the  contract  of  marriage  contained 
in  the  entail  of  Bargany.  But,  at  this  period,  William  Lord 
Bargany  was  only  apparent  heir  qfentaily  and  had  not  even 
served  himself  heir  of  tailzie.  Indeed  he  died  without  ever 
having  made  up  his  titles  upon  the  entail,  although  part  of 
the  estate  was  afterwards  sold  in  virtue  of  the  adjudications 
led  against  him  by  Joanna   Hamilton.     It  surely  could 
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1801.       hardlj  be  maintained  that  William  Lord  Bargany  could  not 
'     have  contravened  the  entail,  when  the  estate  was  thus  ad- 


'^Jie*^^^'  judged,  on  account  of  his  not  having  paid  a  proper  aliment 
V,'  to  Joanna  Hamilton,  his  brother's  daughter,  which  he  cer- 
RAMiLTOM.  tainly  ought  to  have  done  out  of  the  rents  of  the  estate.  An 
apparent  heir,  therefore,  may  not  only  burden  the  estate, 
but  it  may  actually  be  adjudged  for  payment  of  his  debts ; 
and  this  very  estate  of  Bargany  was  adjudged  on  account  of 
the  debt  of  an  apparent  heir.  In  short,  such  absurdities  as 
necessarily  result  from  the  plea,  that  an  heir  apparent  oi 
entail  cannot  incur  an  irritancy,  cannot  be  founded  in  law ; 
and,  accordingly,  the  Court  of  Session  have  frequently  de- 
cided that  apparent  heirs  of  entail  can  incur  irritancies,  just 
as  much  as  they  had  been  infeft.  This  was  in  effect  decided 
Kumes,  Feb.  in  the  case  of  Denham.  In  that  case,  the  declarator  wae 
Mot  7i^5  founded  upon  an  irritancy  committed  by  an  apparent  heir  oi 
entail.  And  the  irritancy  was  said  to  consist  **  in  Sir  Ro- 
"  bert  Denham  having  retoured  himself  heir  of  provision  to 
"  Sir  William  Denham,  maker  of  the  tailzie,  without  repeat- 
"  ing  in  the  retour  the  provisions  and  irritant  clauses  in  thi 
"  tailzie,  and  by  bruiking  and  enjoying  the  tailzied  estate 
**  by  virtue  of  the  retour."  It  was  not  even  argued,  that  af 
he  was  only  apparent  heir,  and  had  not  made  up  titles,  h( 
could  not  incur  an  irritancy.  And  the  Court  found  that  thii 
was  an  irritancy  of  the  entail.  But,  on  appeal  to  the  House 
of  Lords,  (17th  February  1736,  Craigie  and  Stewart's  Appea 
Cases,  ante  vol.  i.  p.  113),  that  House  was  of  opinion,  that 
in  point  of  fact,  the  omission  of  the  irritant  clauses  in  the 
retour  was  not  an  irritancy.  Not  only  so,  but  the  Court  o; 
Session  have  found  that  the.  same  limitations  and  irritanciet 
are  binding  against  creditors.  This  was  found  in  the  case 
Kaimes,  Nov  of  Gordon  of  Carleton.  But  afterwards,  in  another  questioi 
m'  ^*^foQJ5ft  upon  the  entail  of  Carleton,  this  point  was  again  decided  ii 
the  most  solemn  manner.  WiUiam  Gordon,  the  last  suc- 
cessful competitor,  having  died,  the  succession  opened  U 
Sir  Thomas  Gordon  of  Carleton,  his  elder  brother.  He  wn. 
opposed  by  a  new  party,  Mr.  Murray  of  Broughton,  who  wai 
not  only  a  creditor,  but  a  purchaser  from  one  of  the  forme 
apparent  heirs.  The  summons  sought  to  declare  an  irr 
tancy  against  Alexander  Gordon,  the  heir  of  Nathaniel  an 
Alexander  Gordons,  who  possessed  this  estate  only  as  app^ 
rent  heirs  of  entail.  But  although  the  papers  were  in  th^ 
case  drawn  most  fully  and  ably  by  the  late  Lord  Justin 
Clerk  (McQueen)  upon  the  part  of  the  creditors  and  pui 
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chaser,  jet  the  Court  sustained  the  objections  to  Mr.  Mur-       isoi. 
hit's  title,  and  preferred  Sir  Thomas  Gordon,  thereby  esta- 


blishing, in  the  most  solemn  manner,  that  an  apparent  heir  ^ullertok, 
may  incur  an  irritancy  in  the  same  manner  as  if  he  had  en*         ^^ ' 
tered  and  made  up  a  feudal   title.     This  was  even   in   a    Hamilton. 
question  with  creditors,  who  are  generally  more  favoured      ®^^        • 
than  when  the  question  occurs  with  heirs.    Having  thus 
shown  that  Sir  Hew  was  bound  by  the  entail,  and  was  in 
capacity  to  incur  an  irritancy,  the  next  point  is^  to  show  that 
he  did  actually  contravene. 

2d  Point. — Contravention    of  the  entail   by   Sir    Hew.  Contraven- 
From  the  absolute  and  unlimited  power  of  disposal  which  a  ^^^^' 
person  is  allowed  to  exercise  over  his  own  property  by  the 
law  of  Scotland,  he  has  not  only  the  right  of  using  and  en- 
joying it  as  he  pleases,  but  of  settling  its  destination  after 
his  death,  in  any  manner,  and  under  whatever  conditions  he 
shall  think  proper.     A  person  may  therefore  either  settle 
his  estate  open  his  natural  heir,  under  such  conditions  and 
burdens  as  he  shall  think  proper  to  prescribe,  or  he  may  call 
any  series  of  heirs,  or  strangers,  as  he  shall  think  fit,  to  his 
soccession.     Upon  these  principles,  entails  with  conditions, 
have  been  known  from  the  earliest  period  of  the  law  of  Scot- 
land.  And  there  can  be  no  doubt  that  these  conditions  were 
strictly  effectual  against  the  heirs  called  to  the  succession  by 
the  entaiL    And  it  has  been  found  in  the  case  of  Stormont, 
decided  so  early  as  1662,  that  tliese  clauses  were  effectual  stair's  Deci- 
against  purchasers  and   creditors.     And  the  statute  ^686,  ^^°^*  ^®^* 
i^garding  entails,  put  this  beyond  all  question.    First,  then,  ^^^^  13994. 
iti  regard  to  the  contraventions  of  the  conditions  in  the  Bar- 
&Lnj  entail.  Sir  Hew  Dalrymple  contravened  the  entail  in 
tJiree  distinct  ways.     1.  He  contravened  by  the  deed  of  re- 
pudiation which  he  executed  in  1740,  in  favour  of  his  bro- 
'tter,  John  Dalrymple,  by  which,  after  having  been  in  pos- 
session of  the  estate  of  Bargany  for  upwards  of  four  years  as 
lieir  of  entail,  he  directly,  in  the  face  of  the  tailzie,  gave  up 
"this  estate  to  his  brother  John.    No  matter  by  what  cause, 
mod  under  what  necessity,  this  took  place.     It  is  indisputable 
that  he  not  only  allowed  another  to  succeed,  who  might 
not  have  succeeded,  but  actually  conveyed  the  estate  to 
him.    Sir  Hew  Dalrymple,  by  his  son'^s  contract  of  marriage 
^ith  Joanna  Hamilton,  settled  the  estate  of  North  Berwick 
on  his  son,  Sir  Robert  Dalrymple  of  Castletown,  expressly 
providing  that  the  estate  of  North  Berwick  and  Bargany 
should  never  bo  united,  except  in  the  event  of  there  only 
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1801.       being  one  son  of  the  marriage ;  and  it  was  therefore  ex- 
pressly declared  in  that  settlement,  that  if  the  heir  of  th< 


FOL^^ROK,    ggj-ate  of  North  Berwick  should  take  up  the  estate  of  Bar 
V.         gany,  he  should  lose  his  right  to  North  Berwick  estate 

HAMILTON.  There  was  a  power,  however,  reserved  by  the  President,  t< 
discharge  altogether,  or  to  modify  this  condition,  and  to  r& 
vise  it  again  in  any  manner  of  way  he  thought  fit.  Ac 
cordingly,  when,  in  1736,  the  late  Sir  Hew,  who,  by  th< 
death  of  his  father,  was  at  that  time  in  the  fee  of  the  estati 
of  North  Berwick,  succeeded,  as  heir  of  entail,  to  the  estat< 
of  Bargany  by  the  death  of  James  Lord  Bargany,  as  h< 
could  not  take  up  that  estate  by  the  condition  of  the  entail 
without  losing  the  estate  of  North  Berwick,  the  Presiden 
then  exercised  the  power  thus  reserved  by  him,  in  modifying 
April  8, 1786.  that  condition,  "  bo  far  (to  allow  him)  to  accept  of  the  sue 
*'  cession  to  the  estate  of  Bargany,  as  to  be  served  and  re 
"  toured  heir  of  tailzie  to  that  estate,  and  thereby  to  be  ii 
"  a  condition  to  denude  himself  thereof  in  favours  of  th( 
"  next  person  after  him,  called  to  the  succession  by  thi 
"  tailzie  of  the  said  estate  of  Bargany,  which  is  the  mos 
"  regular  and  effectual  manner  of  conveying  the  said  estat 
"  in  favours  of  the  next  person  in  the  line  of  succession  t 
"  the  tailzie  of  the  said  estate  of  Bargany.'' 

For  this  purpose,  he  allowed  him  to  assume  the  name  an* 
arms  of  Hamilton  of  Bargany,  and  to  enjoy  the  rents  of  th 
estate  of  Bargany  as  long  as  he  should  be  allowed  to  enjo 
both  estates,  but  no  longer.    And,  the  very  next  day,  th 

April  9, 1736.  President  executes  the  other  deed,  by  which  he  ordains  th 
said  Sir  Hew  Dalrymple,  "  to  divest  and  denude  himself  omr 
"  habili  modo  of  his  right  and  title  to  the  estate  of  Bargany 
"  in  favour  of  John  Dalrymple,  his  second  brother,  and  th 
"  heirs  of  his  body ;  which  failing,  to  Robert  Dalrymph 
**  now  his  third  brother,  and  the  heirs  of  his  body ;  whic 
"  failing,  to  the  other  heirs  appointed  to  succeed  to  th 
"  estate  of  Bargany  by  tho  tailzie  thereof."  Then  followe 
the  deed  of  repudiation  in  1740,  executed  by  Sir  Hew  i 
favour  of  his  brother  John  Dalrymple,  and  the  heirs  of  h 
body,  &c.  In  considering,  therefore,  the  question,  Whethi 
Sir  Hew  contravened  the  entail  of  Bargany  by  altering  tl 
order  of  succession.^  the  reason  which  induced  him  so  to  c 
cannot  enter  into  the  question.  The  proper  question  i 
Whether  the  entail  of  Bargany  was  contravened  or  not  ?  ar 
this  question  must  be  determined  independent  of  the  ent£ 
relating  to  another  estate.     That  this  deed  of  repudiatic 
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was  an  act  of  contravention,  by  which  the  order  of  sncces-        isou 

aon  in  the  entail  of  Bargany  was  frustrated  and  interrupted,    . — • 

and  was  altered,  innovated,  and  changed,  the  appellant  ap-  fullkrtom, 
prebends  there  can  be  no  doubt.     By  the  entail  of  Bargany,  ,^/ 

Sir  Hew,  and  the  whole  heirs  of  his  body,  are  called  be-    Hamilton. 
fore  John,  and  the  heirs  of  his  body,  so  that  there  is  an 
infersion  of  the  order  of  succession,  to  the  effect  of  passing 
o?er  Sir  Hew,  and  the  whole  heirs  of  his  body,  and  giving 
the  estate  to  John  Dalrymple.    This  is  both  ^^frustrating 
and  interrupting**  the  order  of  succession.     It  is  introducing 
one  substitute,  and  his  heirs,  before  another  prior  to  him  in 
the  entail,  which  is  as  jnuch  an  alteration  of  the  order  of 
aaceeasion  as  if  a  stranger  was  so  preferred.    The  entail  act 
of  Parliament  1685,  c.  22,  uses  the  words  **  frustrate  and 
vniivruptJ*      And  the  words  used  in  the  North  Berwick 
deed  are,  **any  way  innovated,  altered,  or  changed.    But 
the  meaning  of  these  latter  words  is  certainly  precisely  the 
tame  with  the  terms  frustrate  and  interrupt  used  in  the 
statute ;  and  they  could  only  be  introduced  for  the  purpose 
of  preventing  the  heir  of  entail  in  possession  from  bringing 
B  before  A,  or  D  before  G.    It  is  no  matter  therefore  what 
the  deed  is,  or  what  it  is  called ;  whether  it  is  a  regular  con- 
Teyance,  a  repudiation,  or  any  other  deed  that  can  be  con- 
ceived ;  provided  it  has  the  effect  directly  or  indirectly  to 
alter  the  order  of  succession.    And  if  the  deed  of  1740, 
which  has  been  called  a  deed  of  repudiation,  has  this  effect, 
there  can  be  no  doubt  Sir  Hew  Dalrymple  has  contravened 
^be  entail.    It  is  equally  clear,  that  it  was  by  this  deed  alone 
that  John  Dalrymple  was  enabled  to  serve  himself  heir  of 
Entail  to  the  estate  of  Bargany,  and  no  jury  could  have 
A>and  that  he  was  next  heir  of  entail  but  for  that  deed. 
Accordingly,  the  service  proceeds  upon  the  judgment  of  the 
liouse  of  Lords  finding  Sir  Hew  entitled  to  succeed.     Bat 
it  is  quite  evident  that  John  Dalrymple  could  not  be  the 
^ext  heir  of  tailzie  to  James  Lord  Bargany,  so  long  as  his 
^Ider  brother  Sir  Hew,  and  the  heirs  of  his  body,  were  alive, 
^at  by  this  service  he  completed  a  feudal  title  to  the 
estate ;  and  an  irritancy  of  the  entail  was  thereby  incurred. 
2.  An  irritancy  or  contravention  was  further  incurred,  by  his 
relinquishing  the  name  and  arms  of  Hamilton,  after  having 
lusaumed  these  for  four  years.    But,  3.  It  has  been  seen  by 
the  appellant's  second  summons,  which  the  Court  of  Session 
has  refused  to  conjoin  with  the  first  summons,  that  a  con- 
tr&Tention  has  been  incurred,  by  allowing  adjudication  to  bo 
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1801.       led  on  the  estate^  and  a  valuable  part  of  it  to  be  sold  for  tl 

payment  of  debt.     The  maker  of  the  entail  of  Bargany  on 

'^"^"c*^^*^'  allowed  contractions  to  a  limited  extent,  for  provisions  t 
v!  widows  and  daughters,  and  declared,  that  if  any  *'adji 
HAMILTON.  i(  dication  or  other  diligence  led  for  these  against  the  lane 
"  and  estate,  or  any  part  thereof,  for  the  said  sum  of  40,00 
**  pounds  Scots,  then,  and  in  that  case,  the  heirs  of  tailzie  sha 
"  be  bound  and  obliged  to  purge  the  said  diligences  thre 
"  years  before  the  expiry  of  the  legal  at  the  least,  withi 
"  six  months  after  their  succession  ;'^  and  the  person  **  fi 
"  contravening,  and  the  descendants  of  his  body,  shall 
"  ipso  facto,  amitt,  lose,  and  tyne  their  right  of  the  sai 
"  lands,  and  the  same  shall  pertain  and.belong  immediately  t 
''  the  person  who  would  have  succeeded  as  next  heir  ( 
''  tailzie."  He  has  therefore  contravened  on  this  groun 
alone. 
Irritancies  not  3d  Point. — Irritancies  not  purgeable.  The  responden 
purgeable.  has  maintained,  in  regard  to  these  contraventions,  that  eve 
supposing  Sir  Hew  had  committed  an  irritancy,  he  was  en 
titled  to  purge  that  irritancy.  But,  in  considering  thi 
point,  it  is  necessary  to  draw  a  distinction  between  irritancie 
in  general,  and  to  confine  the  argument  to  irritancies  of  entail 
in  particular.  The  latter  are  perfectly  different  from  th 
irritancies  in  onerous  deeds.  Irritancies  from  omission  ma; 
be  purged.  But,  in  an  irritancy  of  the  other  kind,  that  o 
commission,  where  the  heir  actually  does  something  whicl 
the  entail  forbids,  at  any  time,  or  in  any  shape,  the  condi 
tion  is  violated  the  moment  the  forbidden  act  is  done 
The  forbidden  act,  once  done,  cannot,  in  the  law  of  Scotland 
be  undone,  even  although  the  consequences  of  it  may  be  » 
far  prevented.  A  person  who  is  forbid  to  marry  a  particu 
lar  lady,  and,  notwithstanding,  marries  that  lady,  does  no 
surely  the  less  contravene  the  condition  of  that  entail,  tha 
his  wife  dies  in  a  short  time,  and  leaves  no  issue.  He  ha. 
no  right  to  the  estate  but  in  virtue  of  the  entail,  the  expres 
condition  of  which  was,  that  he  should  not  marry  that  lad; 
The  condition  here  is  absolutely  the  same,  the  condition  h^ 
ing,  that  he  should  not  alter  the  order  of  succession,  ev« 
for  a  period  however  short,  without  incurring  an  irritant 
And  therefore  the  deed  which  conveyed  the  estate  htL4 
from  John  Hamilton  to  Sir  Hew  Dalrymple,  cannot  sa.i 
from  that  consequence. 

Lord  Bankton,  without  marking  by  name  the  distinctioJ 
between  irritancies  of  commisHon  and  omission,  cleariy 
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points  out  the  difference  in  their  nature,  and  lays  down  the       I80l. 
rule  of  law  upon  the  subject  thus :  ^^  The  Lords  of  Session, 


^9 

'in  declarators  of  irritancy  for  contracting  debts,  allow  »d»'»-«Rton, 
"  some  time  to  the  contravener  to  purge  the  irritancy,  by  v.' 

"  payment  of  the  debts.     But  where  the  irritancy  is  incur-   Hamilton. 
"red  by  the  heir's  not  engrossing  the  clauses  in  his  right ^^3/  ' '   ^^' 
"  to  the  estate,  they  will  not  allow  it  to  be  purged.    This 
'*  last  is  a  complete  deed  of  contravention,  which  subjects 
"  the  estate  to  the  payment  of  the  heir's  debts,  et  factum 
"  infectum  fieri  nequit.    The  titles  made  up  in  contraven- 
"  tion  of  the  entail  cannot  be  undone,  but  the  other  only 
"  becomes  such  a  contravention  by  the  estate  being  adjudg- 
"  ed."    Neither  are  these  irritancies  properly  penal ;  they 
are  merely  conditions  and  provisions  qualifying  the  gratui- 
tous grant,  and  without  which  it  cannot  be  enjoyed  by  the 
heir  called  to  the  succession.    This  doctrine  is  laid  down  by 
aUthe  authorities.    Lord  Stair  states :  ^<  These  clauses  ir-  g  ^  ^^^^  13 
"  ritant  in  tailzies,  are  not  properly  penal,  because  it  was  p.  3. 
"in  the  power  of  the  constituent  to  assume  or  not  to  as- 
"  same  these  heirs  of  tailzie  to  be  hia  heirs."    Mr.  Erskine 
on  the  subject  also  says : — **  Hence  irritancies  are  most 
"  strictly  observed  against  the  grantee  of  gratuitous  deeds ; 
"  for  as  that  sort  proceeds  from  the  liberality  of  the  grant- 
*'  or,  who  had  full  power  over  the  subject  to  dispose  of  it 
"  as  he  pleased,  the  grantee,  who  paid  no  valuable  consid- 
"  eration  for  the  grant,  truly  suffers  nothing  though  it  be 
'*  irritated  or  annulled."     And  the  whole  train  of  decisions 
is  in  exact  conformity  with  these  principles  laid  down  by 
Lord  Stair,  Lord  Bankton,  and  Mr.  Erskine.     Indeed,  were 
initancies  of  commission  purgeable,  there  might  soon  bo  an 
end  to  every  entail,  as  every  heir  of  entail  would  make  up 
his  title  directly  contrary  to  the  positive  instructions  of  the 
entail,  or  commit  any  other  irritancy  he  thought  fit,  with 
the  hope  of  freeing  'himself  altogether  from  the  fetters,  if 
the  fact  escaped  detection  for  the  period  of  forty  years. 
While,  if  he  was  discovered,  he  ran  no  risk  if  he  was  allow- 
ed to  purge  the  irritancy  at  any  time.    It  is  scarcely  neces- 
sary, however,  in  this  case,  to  contend  that  Sir  Hew  was  not 
entitled  to  purge  the  irritancy  arising  from  the  deed  of  re- 
pudiation.    The  irritancy  committed  by  that  deed  was  not 
capable  of  being  purged.    He  could  not  purge  it,  from  the 
Bitnation  in  which  he  was  placed  with  reference  to  the  North 
Berwick  estate,  without  the  consent  of  another.    And  no 
one,  in  such  a  situation,  is  entitled  to  plead  that  the  irritan- 
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1801.       cy  be  has  committed  is  purgeable.     Bat,  even  if  Sir  Hei 

cotild  have  prevailed  on  his  brother  John  to  resign  th< 

estate  of  Bargany,  of  at  least  £5000  a-year,  even  both  o 
them  conld  not  have  purged  this  irritancy.  The  descendant 
of  John^  or  the  heirs  of  entail  called  by  the  tailzie  168S 
after  the  descendants  of  John^  had  a  jus  quMsiturrij  fortifier 
even  by  prescription,  in  a  question  with  Sir  Hew  Dalrympl 
and  his  descendants,  that  could  not  be  defeated,  and  there 
fore  the  irritancy  could  not  be  purged  by  the  joint  consen 
both  of  Sir  Hew  and  his  brother.  Besides,  they  could  no 
do  away  the  fact,  nor  remove  the  feudal  title  which  ha< 
been  completed  in  the  person  of  John  Dalrymple,  upoi 
which  he  had  enjoyed  the  estate,  contrary  to  the  ezpres 
will  of  the  entailer,  for  a  period  of  nearly  fifty  years.  The^ 
could  not  do  away  with  the  title  which  John  had  made  up 
— his  service  as  heir  of  entail  to  James  Lord  Bargany ;— 
his  decreet  of  declarator  against  his  brother, — and  his  char 
ter  and  infeftment  in  1742.  In  short,  whatever  attemp 
they  might  have  made  at  reparatitm^  they  could  never  d< 
away  with  the  contravention  which  had  actually  taken  place 
The  deed,  therefore,  of  1780  cannot  remedy  matters.  I 
made  matters  worse  instead  of  better. 
Declarator  of  4th  Point. — But  it  is  said  that  an  irritancy  cannot  be  esta 
irritoncy  is  not  jjUgj^^  j^  except  by  an  action  of  declarator  before  the  CJour 
is  competent  of  Session,  and  that  it  is  impossible  now  to  obtain  decree 
after  the  death  jn  such  an  action,  after  the  death  of  Sir  Hew  Dalrymple 
of  the  contra.  ^^^^  .j.  j^^  j^^^  actually  contravened.  The  foundation  o 
this  plea  is  the  maxim  in  the  Roman  law,  qiiod  actio  penaH 
rum  transit  contra  ficeredes.  But  this  maxim,  however  josi 
it  is,  if  confined  to  actions  properly  penal,  that  is,  founded 
upon  crimes  or  delicts,  cannot  apply  to  the  conditions  con- 
tained in  gratuitous  settlements,  although  these  conditions 
carry  some  hardship  along  with  them.  Accordingly,  it 
never  was  supposed  that  actions  for  the  recovery  of  the 
property  depending  upon  conditions  in  testaments,  such  as 
sine  liberis  decesserit,  si  navis  non  perveneritf  si  hcsres  to- 
orem  ducat,  si  servum  Getam  manumittaty  were  in  the 
Roman  law  penal  actions^  which  did  not  pass  against  heirs. 
The  present  action  of  declarator  is  precisely  of  the  same 
nature,  and  it  is  absurd  to  call  it  a  penal  action.  Sir  Hen 
is  not  charged  with  having  committed  any  crime  or  delie 
when  he  contravened  this  entail,  nor  did  he  truly  commi 
any.  It  will  no  doubt  be  a  hardship  to  either  the  one  part; 
or  the  other  to  lose  this  estate,  but  there  is  surely  a  grea 
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difference  between  this  resnlt,  and  an  action  purely  penal       1301 

in  its  nature.     The  action  brought  by  the  appellant  is  no    

doBbt  called  a    declarator  of  irritancy,    but  is  in  reality  fullebton, 

an  action    ret  persecutwia,   the   object    of  which   is,  to        ^^* 

obtain  possession.     And  this  idea  is  agreeable  to  all  the    hamiltok. 

writers  on  the  law.     Lord  Stair,  b.  iv.   tit.  18.  §3  and  6, 

and  Mr.  Erskine,  b.  ii.  tit.  5,  §  25,  declare  that  irritant 

daiises  in  entails  are  not  penal,  and,  consequently,  actions 

dedaring  them,  must  transmit  against  heirs  of  entail  in  the 

nme  way  with  any  other  action  whateyer.    Vide  case  of 

Carail  of  Kirkhouse  (not  collected)  decided  in  1719 ;  Scott 

of  Galla,  18th  June  1722,  (Mor.  3673) ;  Stewart  v.  Denham 

of  Westhall,  Ist  Feb.  1726,  (Mor.  7275) ;  House  of  Lords, 

17th  Feb.  1736,  Craigie&  Stewart's  App.  Cases,  vol.  i.  p.  113; 

Gordon  of  Carleton,  Kilkerran,  14th  Nov.  1749,  (  Mor.  15384) ; 

Uttle  Gilmour  v.  Hunter,  27th  Feb.  1800,  Mor.  App.  Tail- 

lie,  No.  9. 

5th  Point. — But  even  no  action  of  declarator  is  necessary  No  declarator 
to  declare  such  an  irritancy  against  Sir  Hew  Dalrymple,  be- "^^^^^'^y* 
eanse  the  appellant  conceives  that  his  voluntary  deed  of 
repudiation  superseded  the  necessity  of  all  such.  If  Sir  Hew 
kag  voluntarily  resigned  the  estate,  any  action  of  declarator 
of  irritancy  against  him  is  perfectly  unnecessary,  as,  by 
means  of  this  repudiation,  and  the  decree  of  declarator 
tbereon,  the  estate  was  completely  vested  in  John,  his 
hrother.  John  being  thus  vested  with  the  estate,  as  heir  of 
entail,  the  estate  must  have  descended  after  him  to  the 
lidra  called  by  the  entail  1688,  upon  his  failure.  Upon  his 
Htaral  failure  it  must  have  been  taken  up  by  the  descend - 
tnts  of  his  body,  if  he  had  any,  and,  upon  their  failure,  by 
lift  brother  Robert^  the  next  heir  of  entail,  and  the  heirs  of 
lis  body ;  and,  upon  their  failure,  by  the  appellant,  as  the 
descendant  of  Marion  Dalrymple,  his  eldest  sister.  As, 
therefore,  John  Hamilton  had  no  children,  and  his  brother 
Sobert  predeceased  him  without  issue,  the  appellant  was, 
in  point  of  fact  and  law,  the  next  heir  of  entail  entitled  to 
this  estate ;  and  therefore  the  party  entitled  to  raise  an  ac- 
tion after  John  Hamilton's  death.  And  it  was  only  by  a 
fbrther  act  of  contravention  on  the  part  of  Mr.  Hamilton  in 
executing  the  deed  of  1780,  that  she  was  obliged  to  raise  an 
action  of  declarator  at  all,  whereby  the  disponees  in  that 
deed  were  brought  into  the  field. 

6th  Point. — Having  tbus  shown,  by  the  contraventions  of  Prescription 
Sir  Hew  Dalrymple,  and  his  brother  Mr.  Hamilton,  that  ghe.*"^  "''"''''^^^• 

VOL.  nr.  o 
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1801.       ^  ^^®  ^^^^  ^^^^  Bubstitate  entitled  to  sacceed,  beoaase  the 
....._    former  had  forfeited  for  himself  and  hia  descendanta,  as  al* 


pm.i.BRTOK>  ready  explained,  and  the  latter  had  equally  forfeited,  not 
^;         only  by  expeding'the  charter  1742,  "calling  himself  and 
mkmtLtw.   "  the  heirs  whatsoever  of  his  body,  whom  failing,  to  the 
other  heirs  whatsoever  of  the  body  of  Joanna  Hamilton/'  in 
so  far  as  "  by  the  other  heirs  whatsoever  of  the  body  of 
"  Joanna  Hamilton/'  he  intended  to  call  Sir  Hew  Dalrymple, 
who  had  contravened  for  himself  and  his  descendants ;  baft 
also  by  selling  a  part  of  the  entailed  estate,  in  consequenee 
of  adjudications  which  his  brother  raised  and  kept  up  agatoflft 
it,  by  which  both  his  brother  and  he  had  incurred  an  irri- 
tancy, by  not  redeeming  these  adjudications,  as  provided  for 
in  the  entail  1688.    And  likewise  by  executing  the  disposi* 
tion  in  1780,  in  which  he  clearly  altered  the  order  of  aao- 
cession,  by  calling  Sir  Hew  to  succeed  after  him  to  the 
estate,  who,  by  the  entail  of  1688,  was  appointed  to  suceeed 
before  him;  the  appellant  trusts  she  has  made  out  that  she 
was  the  next  heir  substitute,  and  that  the  defender  had  not 
produced  a  title  to  exclude.     In  so  far,  therefore,  as  the  re* 
spondent  founds  upon  the  charter  1742,  as  a  title  to  exclude 
the  appellant's  plea,  and  affording  a  prescriptive  title  in  bis 
favour,  she  maintains  that  there  is  no  prescription  run  upon 
that  deed,  because,  in  terms  of  the  act  1617,  c.  12^  intro- 
ducing the  positive  prescription,  it  is  expressly  declared, 
"  That  in  the  course  of  the  said  forty  years'  prescriptioD, 
*'  the  years  of  minority  and  less  age  shall  nowise  be  count- 
''  ed,  but  only  the  years  during  which  the  parties  against 
"  whom  the  prescription  is  used  and  objected,  were  majon^ 
*'  and  past  twenty -one  years  of  age."    And,  accordingly,  it 
is  laid  down  by  all  the  first  authorities  in  the  law  of  Scot* 
land,  and  by  repeated  judgments  of  the  Court  of  Session, 
ajBirmed  in  the  House  of  Lords,  that  the  years  of  minoiiftf 
are  to  be  deducted  from  the  positive  prescription.     The  ap- 
pellant does  not  require  to  repeat  all  the  argumenta  forme^ 
ly  advanced  on  this  head  of  prescription  ;^  but  will  conduds 
by  contending,  that  as  against  this  plea  of  prescriptioii, 
whether  she  was  first  substitute  or  not,  she  was  entitled,  by 
the  words  of  the  statute,  to  insist  that  the  years  of  her  mi- 
nority  shall  not  be  counted,    as  being  the  party  ogainH 
whom  the  prescription  was  used  and  objected. 

But  even  supposing  prescription  did  apply  to  her,  yet»  in 
eo  far  as  the  respondent  founds  upon  the  charter  and  aasine 
1742,  as  a  complete  prescriptive  right»  she  maintains  tli^t  no 
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preacription  has  taken  place,  on  account  of  her  minority.       1801. 

And  further,  even  though  the  charter  and  sasine  had  been    

fortified  by  preacription,  she  ia  still,  according  to  the  con-  ^^^^^^"^^^ 
elnaiona  of  her  declarator,  entitled  to  maintain  that  she  alone         v. 
haa  the  proper  right  under  that  charter.    For  as  it  is  taken    **^"™.Toir. 
"  to  John  Dalrymple  alias  Hamilton  himself,  and  the  heirs 
**  whataoeTer  of  his  body,  whom  failing,  to  the  other  heirs 
"  whataoeTer  of  the  body  of  the  aaid  Mrs.  Joanna  Hamilton 
"  procreate  betwixt  her  and  the  said  Sir  Robert  Dalrymple, 
"without  diyiaion,^  in  a  matter  of  construction  as  to  the 
pirty  meant  by  these  terms,  they  must  be  construed  with 
reference  to  the  warrant  of  the  charter,  and  conformably  to 
the  tailue  1688.    These  terms,  therefore,  must  be  taken  to 
mean  the  appellant,  as  being  now  the  next  heir  of  entail  af*' 
ter  the  death  of  Mr.  Hamilton. 

Pleaded  far  the  Respondent.— {I.)  The  facts  alleged  by  the 
ippellantB  do  not  amount  to  a  contravention  of  the  entail  of 
Btfgany,  and  cannot  be  made  the  ground  of  resolying  the 
reipondent's  right  under  that  entail.  The  deed  of  repudia- 
tioQ  waa  neither  a  disposition,  conveyance,  nor  alteration  of 
tbe  order  of  anccession.  The  effect  of  that  deed  was  only  ^ 
to  permit  hia  brother,  John  Hamilton,  to  intromit  with  the 
leota  of  the  eatate,  until  auch  times  as  he  could  convenient- 
ly take  it  up ;  and  as  an  heir  of  entail  may  dispose  of  the  rents 
of  hia  eatate  in  any  way  he  pleases^  and  as  there  was  a  reserva- 
tioQ  to  reanme  possession  of  the  estate  again,  and  as  in  point 
of  &ct  he  did  resume  it  by  the  doed  1780,  this  repudiation 
could  in  no  view  be  held  as  a  contravention  of  the  entail,  or 
the  order  of  ancceaaion  therein.  Besides,  it  wslsjus  tertii  in 
tbe  appellant  to  object  to  this  alteration,  because  her  place 
it  the  ancceaaion,  under  the  entail,  was  in  no  degree  affect- 
ed by  that  deed  of  repudiation ;  nor  her  interests  in  any 
ny  injured.  She  still  retains  her  place  in  the  order  of 
neoeaaion  marked  out  in  the  entaiL  And  as  to  those  lands 
lold  under  the  adjudications,  it  was  clear,  by  the  entail  it- 
lelf,  that  the  heirs  of  entail  were  allowed  "  to  wadset  or 
"  to  sell  and  diapone  heritably,  as  much  of  the  lands  and 
"  others  foreaaid,  aa  will  pay  a  sum  of  40,000,"  for  debts 
or  for  proviaiona  to  daughtera;  and  this  debt,  under  which 
pirt  of  the  eatate  was  sold,  was  a  provision  to  Joanna 
Hamilton.  Looking,  therefore,  to  his  charter  and  sasine  of 
the  estate  of  Bargany  in  1742,  followed  by  possession  for 
foitf  yearsy  it  is  quite  indisputable  that  he  has  acquired  a 
preacriptire  tiUe  under  the  atatute  1617,  aufficient  to  ex- 
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1801.       clade  the  present  action ;  and  no  minority  could  interrupt 
•  this  prescription,  1st.  Because  the  minority  of  a  substitute 

laLLKKTow,  YieiT  of  entail  cannot  be  deducted  from  prescription ;  and 
V.'         also,  2.  Because  minority  is  not  pleadable  against  the  posi'^ 

BUOLToir.    tive  prescription,  but  only  against  the  negative ;   but,  (2.) 
Even  supposing  the  exception  in  the  statute  was  held  to  re? 
late  to  the  positive  as  well  as  the  negative  prescription,  it 
can  only  be  pleaded  by  the  true  proprietor  of  the  estate, 
not  by  a  substitute  heir  of  entail ;  and  the  appellant's  inter 
rest  is  only  as  heir  substitute  of  entail.    (3.)  Among  heirs 
substitute  in  an  entail,  whether  immediate  or  remote,  the 
law  has  recognized  no  distinction  of  legal  character  and 
legal  right.    Until  the  succession,  or  the  right  to  present, 
.and  actual  enjoyment,  has  devolved  on  the  substitute,  either 
by  the  failure  of  prior  heirs,  or  by  a  judicial  sentence,  re- 
solving their  right  under  the  entail,  the  substitute  does  not 
become  vested  in  that  character  of  ownership  which  wmld 
bring  him  within  the  benefit  of  the  statutory  exceptions, 
and  therefore  the  allegation  of  the  appellant,  that  contra* 
ventions  against  the  entail  were  committed  by  prior  heirs 
and  substitutes,  upon  which  an  action  of  declarator  of  irri- 
tancy might  have  been  founded,  is  irrelevant  in  law  to  sus- 
tain the  plea  of  minority  against  the  force  of  the  pomtive 
prescription.  (4.)  The  allegation  of  the  appellant  is  not  only 
irrelevant  in  law,  but  is  unfounded  in  fact.     She  never  w» 
possessed  of  a  right  of  action  against  the  prior  substitutes 
under  the  entail  of  Bargany,  which  could  have  brought  ber 
into  the  property  of  the  estate  ;  1.  because  the  prior  substf- 
tutes  were  not  legally  capable  of  incurring  an  irritanqr 
which  could  have  injured  their  right  under  the  entail;  3. 
because,  although  they  had  been  legally  capable,  the  facto 
alleged  would  not  have  amounted  to  a  contravention ;  & 
Although  they  had,   yet  the   facts  alleged   having  been 
done  away,  and  purged  by  the  deed  1780,  before  any  decla> 
rator  of  irritancy  and  decreet  was  obtained,  no  contraventioa 
is  now  pleadable ;    and,  further,    after  the  death  of  thd 
alleged    contravener,    action    could  not   lie    against  bis 
descendants  for  resolving  their  right  under  the  entail.    (5*) 
The  attempt  to  conjoin  the  second  action  of  declarator  with 
the  original  action,  after  the  latter  had  been  fully  discussed 
in  the  Court  of  Session,  after  an  appeal  to  the  House  of 
Lords,  and  when  the  Court  was  acting  on  a  remit  from  thrt 
House,  was  most  justly  rejected. 

After  hearing  counsel,  .  :  . 
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Lord  CBA»€Asu/>tL  Eldom  said,* —                                                 ^^1^ 
^  My  Lords,  


**  This  cause,  which  has  occupied  so  much  of  your  Lordships*  'ullbrton, 
timei  and  hea  had,  rery  deserredly,  so  much  of  your  attention,  arises 
from  an  appeal  hrought  by  the  Honourable  Mrs.  Hamilton  FuUerton  Hamilton. 
of  Baigany,  wife  of  Colonel  William  FuUerton  of  Fullerton,  and  the 
nid  Colonel  William  FuUerton  for  his  interest*  against  two  interlocu- 
Iws  of  the  Court  of  Session,  the  one  dated  the  27th  November  1798, 
tbe  other  the  dth  March  1799.  The  first  of  these,  the  27th  Novem-- 
bcr  179s,  states :  *'  That  the  Lords  of  Session,  having  resumed  con- 
'  ndention  of  the  former  proceedings  in  this  cause,  (which  I  am 
ifiaid  I  dial!  be  obliged  to  state  in  some  detail  to  your  Lordships,) 
'  and  having  considered  the  remit  from  the  House  of  Lords,  (the 
terais  of  which  it  will  be  my  duty  to  state  very  distinctly  to  your 
Lordships,)  ^  and  heard  counsel  in  their  own  presence,  upon  the  said 
'remit,  and  also  advised  the  memorial  for  the  parties,  they  alter 
*  tiieir  fimner  interlocutor,  sustain  the  title  produced  by  the  defen- 
*far  as  Bofficient  to  exclude  the  pursuer  s  title,  assoilzie  the  defen- 
^iat'bom  the  conclusion  of  the  reduction,  and  decern.* 

**  80  that  your  Lordships  see,  that  the  grounds  upon  which  they 
imilae  the  defender  from  the  conclusion  of  the  reduction,  and  decern, 
ii  tills,  that  they  sustain  the  title  produced  by  the  defender,  as  suffi- 
deat  to  esdnde  the  pursuer^s  title,  not  stating  whether  they  conceive 
tke  pmsaer  had  a  title  to  pursue  or  not,  but  using  terms  which  cer- 
tainly, in  their  ordinary  exposition,  do  imply  that  the  pursuer  had 
MstiUe. 

**  My  Lords,  a  petition  had  been  presented  for  a  diligence  for  re- 
coreiy  of  certain  writings  therein  mentioned,  particularly  two  deeds 
eueated  in  the  year  1736,  by  Lord  President  Dalrymple,  and  further 
faying  th^  Coort  to  conjoin  the  two  processes. 

'*  Upon  the  11th  December  1798  the  Lords,  having  resumed  con- 
sociation of  this  petition,  and  advised  the  same,  and  particularly 
kviog  eonsidered  their  deliverance  therein,  dated  the  10th  July  last, 
ivfaich  was  granting  the  diligence  prayed  for,  but  superseding  the  de- 
tennination  upon  the  other  prayer  of  the  petition  until  the  Ist  day 
k  November,  .*  and  having  considered  their  interlocutor,*  which  I 
kre  just  had  the  honour  of  stating  in  the  other  process  of  reduction, 
a^B^  upon  the  27th  of  November  last,  they  refuse  to  conjoin  the 
Mio  processes  in  that  state  ;  but  find  that  it  is  still  entire  to  the  peti  • 
(iootts  to  insist  in  the  separate  action  of  reduction  and  declarator, 
Sid  remit  to  Lord  Armadale,  in  the  absence  of  the  Lord  Justice 
Gkric,  to  hear  the  counsel  for  the  parties,  and  to  proceed  and  deter- 
ttme  therein  as  to^his  Lordship  shall  seem  just. 

^  This  cause  was  then  heard  before  Lord  Armadale,  and  his 
Lordship  was  pleased  to  pronounce  the  following  interlocutor  on  the 

■*  Mr.  Gurney's  short  hand  notes. 
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1801. 


rOLLRRTOlf, 


HAMILTON. 


9th  March  1799 : — *  Th^  Lord  Ordinary  hanng  heard  parttet  npon 
^  the  conclusions  of  this  action,  finds  that  the  defenders  have,  in  this 
'  and  in  the  prerions  action,  to  which  the  present  has  referenee,  pio- 
'  duced  and  referred  to  preferable  and  exdusiTe  titles^  to  tlM  kuida 
*  daimed  bj  the  porsner,  and  therefore  assoilzies  the  defender  firoai 
^  the  condosions  of  this  action^  and  decerns,  superseding  mxttmet 
'  until  the  third  sederunt  daj  in  May  next' 

"  This  interlocutor,  your  Lordships  will  ohserre,  in  the  terms  of  it, 
asserts  that  the  defenders  had  produced  and  referred  to  preferable 
and  exdusire  titles  to  the  lands  claimed  by  the  pursuer.  The  Ian* 
guage  of  which,  according  to  the  ordinary  acceptation  of  the  i 
in  which  it  is  conceired,  certainly  means  to  assert,  that  there 
some  title  to  be  excluded  in  the  pursuer.  Whether  that  obaermtioa 
shall  be  said  to  be  justly  founded,  attending  to  the  technical  proceed* 
ings  in  the  law  of  Scotland,  will  be  matter  of  obserrationv  whidi  I 
shall  hare  to  submit  to  your  Lordships  hereafter. 

^'  Meantime,  it  is  for  me  now  to  state  to  your  Lordships^  that 
these  interlocutors  hare  been  founded  (pronounced  7)  in  ocmse^iiaiee 
of  a  remit  made  by  your  Lordships  to  the  Court  of  Sessimi,  and,  with 
a  yiew  to  render  mysdf  intelligible,  in  what  I  humbly  submit  to  yeor 
Lordships'  attention,  I  will,  with  your  Lordships'  learei  asahortlj  as 
I  can,  state  the  drcumstances  of  this  case.  It  appearSi  that  in  the 
year  1688,  John  Lord  Bargahy  executed  a  settlement  of  his  estate 
of  Bargany,  in  the  county  of  Ayr,  in  the  form  of  a  strict  entail,  in 
farour  of  his  son,  John,  Master  of  Baigany,  and  the  other  heirs  thece- 
in  mentioned,  under  the  usual  limitations,  and  guarded  witholansse 
prohibitiTCf  irritant,  and  resolutire,  in  common  form.  Thie  entail 
is  contained  in  the  marriage  contract  which  was  executed  betwixt 
John  Master  of  Bargany,  eldest  son  of  the  said  John  Lord  Baigany, 
and  Jean  Sinclair,  daughter  of  Sir  Eobert  Sinclair  of  Longformaeas^ 
baronet,  to  which  contract  Lord  Bargany  was  a  party. 

*'  It  is  not  necessary,  in  order  to  render  intelligible  what  I  hate 
the  honour  to  submit  to  your  Lordships,  to  detail  the  seyeial  limils* 
tions  in  this  instrument  of  1688 ;  it  is  enough,  perhaps,  at  present  ts 
say,  that  if  the  prior  takers,  by  whom,  I  mean  Sir  Hew,  and  Join 
Dalrymple,  called  throughout  tiiis  cause  John  Hamilton,  had  beea 
guilty  of  contrarention  against  this  entail ;  and  if  those  contii' 
yentions,  under  the  yiew  of  the  Court  of  Session,  were  to  be  held  si 
bringing  the  eyent  of  forfeiture  of  each  of  them,  there  eonld  be  bo 
doubt  Mrs.  FuUertod's  title  would  come  forward,  so  as  to  enable  lia 
to  take  possession  and  enjoyment  of  the  whole  estate. 

"  The  prohibitory,  irritant,  and  resolutiye  clauses  of  this  entul, 
haye  been  frequency  stated  to  your  Lordships,  and  it  is  enon^  ts 
state  so  much  of  them  as  prohibit  John  Master  of  Bargany,  or  the 
heirs  male  of  his  body,  or  any  other,  the  members  of  tailsie  aboye 
mentioned,  to  alter,  innoyate,  or  change  the  foresaid  tailzie,  and 
order  of  succession  aboye  mentioned,  or  to  do  any  other  deed,  direct- 
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1  jT  or  indiraetl J,  in  any  tortt    whereby  the  same  may  be  in  any  wise       igoi. 
altered*  innorated,  or  changed  :  And  the  persons  so  contrarening 


V. 
&AMILTOir. 


are  to  ibrfeit  iptofacio,  for  themselyes  and  their  heirs.  To  be  sure,  fcllkkto!!, 
Ae  words  are  very  strong,  attending  to  the  ordinary  import  of  them>  ^^' 
aad  tkey  are  words  which,  perhaps,  at  first  yiew,  one  should  feel  it 
difficnlt  to  say,  might  not  be  taken  to  prohibit  any  innoration  in  the 
enjoyment  of  an  estate  which  is  other  than  the  subsisting  destina- 
tkm*  LuDoration,  or  change,  can  hardly  be  said  to  operate  any  pre- 
jofioe  in  fiut  against  the  person  who  would  thereby  take  under  the 
Uiiitation,  whoerw  might  be  the  party  who  would  first  take. 

^  It  li  fit  to  mention  here,  that  this  deed  of  entail,  though  drawn 
iridi  great  care  and  accuracy,  as  fiu:  as  I  am  able  to  judge  upon  the 
ni^eel^  eerlainly  has  not  made  it  incumbent  upon  the  person  who 
ns  to  take  «nder  the  limitation,  to  lye  out,  as  they  call  it,  unenter« 
ei  That  is  to  say,  he  might  take  possession  ;  he  might  intromit 
with  the  rents,  and  yet  would  not  have  the  estate  Tested  in  him* 
Ihis  la  ft  vemarkable  circumstance,  because  a  great  deal  of  argument 
is  tlMS  ease  proceeded  upon  that  subject.  I  need  not  trouble  your 
LordA^  with  stating  at  what  period  the  several  persons  entered 
iolo  posaesBion  of  the  estate  and  died,  who  had  the  eujoyment  and 
possession  of  the  estate  previous  to  Sir  Hew  Dalrymple,  of  whose 
sets  ycor  Lcttdships  have  heard  so  much  in  this  cause. 

**  Ita^ean  that,  in  1736,  those  who  were  entitled  to  a  prior  posses- 
lioDcf  tbe  estate  expired.  James  Lord  Bargany  diedin  17^6,  without 
ksviag  cfaiMren ;  and,  by  his  death,  the  issue  male  of  John  Lord 
hugmjf  the  maker  of  the  entail,  became  extinct ;  so  that  the  right 
«f  saooeasion  to  the  estate  of  Bargany  devolved,  in  terms  of  the  en- 
tul,  upon  the  branch  of  substitution  immediately  next  to  the  heirs 
asie  ottho  grantor's  body,  which  was  the  eldest  heir  female  of  the 
liody  ai  the  said  John  Lord  Bargany,  and  the  descendants  of  her 
Mj  without  division.  The  person  entitled  to  succeed  under  the 
ibore  description  was  Hew  Dalrymple,  (afterwards  Sir  Hew  Dal- 
lymple  of  North  Berwick),  the  eldest  son  of  Joanna  Hamilton,  who 
waithe  only  daughter  of  John  Master  of  Bargany,  the  eldest  son 
of  John  Lord  Bargany,  the  maker  of  the  entail ;  and  that  gentleman, 
II  bss  been  very  truly  represented,  as  heir  of  entail  to  the  estate  of 
Bugany  in  April  1736,  assumed  the  name  of  Hamilton,  as  directed 
Vftbat  entaiL  He  likewise  is  stated,  and  that  statement  is  founded 
is  OQosequence  of  his  having  executed  a  £Mtoiy  to  John  Kennedy, 
ad  to  oUier  persons  whom  he  is  stated  to  have  constituted,  for  the 
purpose  of  receiving,  or  at  least  put  them  in  the  fitculty  and  power  of 
nooving  the  rents  of  the  estate,  to  have  described  himself  in  certain 
intraments,  other  than  those  which  have  been  stated  as  forming  the 
emtnivention,  as  well  as  those  which  are  stated  as  amounting  to  acts 
of  contimvention,  asanheir  of  tailzie,'under  the  deed  of  17&0  (1688?) 

^  It  is  here  necessary  to  state,  that  he  was  in  fact  heir  of  the  old 
iovestitore  in  1632,  it  is  also  necessary  to  take  notice,  that,  in  bct^ 
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1801.        from  1736  down  to  near  the  period  when  he  executed  that  deed, 

which  throughout  is  called  a  deed  of  repudiation,  he  was  in  truth 

**"*'"c  ^°^*  engaged  in  a  suit,  which  was  first  decided  in  the  Court  of  Session, 

^ '         and  afterwards  decided  in  his  favour  in  this  House,  previous  to  the 

uAMiLTON.  year  1740 ;  that  law  suit  was  determined  in  his  favour,  and  it  was 

then  adjudged  by  your  Lordships  that  he  was  entitled  to  the  estate 

in  question. 

'^  My  Lords,  several  questions  have  arisen  in  the  argument, 
upon  which  it  is  not  my  present  intention  to  enter,  because 
I  do  not  think  them  useful  for  the  purpose  for  which  I  now  rise. 
Several  questions  have  arisen  upon  this  part  of  the  case ;  Whether, 
for  instance,  the  taking  possession,  subjected  him  to  the  fetters  of 
the  entail  ?  Whether,  if  his  interpositions  are  to  be  imputed  to  his 
character  of  heir  in  tail,  thai  would  subject  him  ?  Another  ques- 
tion^has  been,  Whether  an  heir  may  not  retract  everything  but  an 
actual  entry  ?  Whether  taking  possession  intimated  anything  more 
than  an  intention  of  entering  ? — and,  if  his  intention  should  be  alter- 
ed. Whether  the  deed  of  repudiation  itself  amounts  to  a  contraven- 
tion ?  That  is  a  point,  which  has  been  very  painfully,  very  learnedly, 
and  very  ably  discussed  at  your  Lordships*  bar,  as  well  as  treated 
of  by  the  Court  below. 

*'  It  appears  that  Sir  Hew  Ddrymple  was  likely  to  become  entit- 
led to  another  very  considerable  estate  in  Scotland,  the  estate  of 
North  Berwick ;  and  some  motiye,  the  nature  of  which  it  is  not  ^ 
necessary  to  discuss,  had  induced  that  part  of  the  family  to  whonL.^ 
the  property  belonged,  and  who  had  the  control  over  it,  to  iiiHiiifinl  M 
a  disinclination  that  the  estate  of  North  Berwick  should  denrdTe  t^^ 
the  same  person.    It  was  perceived  that,  according  to  the  entail  o~^i^ 
Baigany,  Sir  Hew  Dalrymple  must  take  that  estate ;  his  grand£EUhe= 
did  not  think  it  fit  that  he  should  have  the  estate  of  North  Berwiel^^ 
if  he  thought  proper  to  take  the  estate  of  Bargany,  and  therefo^m 
the  entail  of  NorUi  Berwick  was  reserved  under  limitations,  whicsJb 
made  that  estate  devolve  upon. the  subsequent  taker,  which  Sir  H^'^r 
Dalrymple  held  for  the  possession  of  Bargany,  according  to  the  esi- 
tail  of  that  estate,  when  his  right  to  accept  the  estate  of  North  Ber- 
wick, relinquishing  Bargany,  ensued.  But  his  grandfather  had  a  power 
of  dispensing,  to  the  extent  which  he  thought  fit  to  dispense,  witb 
that  intention,  with  respect  to  the  estate  of  North  Berwick  ;  and  the 
grandfather,  thinking  it  might  not  be  an  imprudent  thing  for  his 
grandson  to  have  a  very  good  estate,  while  he  himself  had  another  reiy 
good  estate,  does  permit  his  grandson  to  take  the  estate  of  Bargaoy 
during  the  life  of  himself,  the  grandfather,  but  he  provides,  that  if, 
at  his  death,  he  dues  not,  according  to  the  expression  which  he  here 
uses,  denude  himself  of  the  estate  of  Bargany,  he  should  not  take  the 
estate  .of  North  Berwick ;  and  I  pass  over  this  part  of  the  case  with 
barely  stating,  that  my  mind  has  never  felt  the  least  inclination  Dot 
to  adopt  that  proposition,  in  which  the  judges  of  the  Court  of  ScoC' 
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Umd  appear  to  have  been  quite  clear,  and  that  U  this,  that  if  the        ^®^^- 
Bttbieqnent  takers  of  the  estate  of  North  Berwick  had  chosen  to  let 
&  Hew  Dalrymple  enjoy  both  the  estate  of  Barguny  and  North  ;      ^.^^      * 
Berwick,  then  the  subsequent  taker  of  the  estate  of  Bargany  could  v. 

not  hare  quarrelled  with  that,  because  there  was  no  clause  whatever    ha  mil  row. 
m  the  entail  of  Bargany  that  prohibited  any  heir  of  tailzie  of  Bar- 
gany from  holding  the  estate  of  North  Berwick. 

"  Under  these  circumstancesy  Sir  Hew  Dalrymple  executed  the 
(ieed  of  April  1733,  of  which  your  Lordships  have  heard  a  great 
deal  in  the  coarse  of  the  argument  which  has  been  addressed  from 
tW  bar;  and  the  result  of  these  deeds  appears  to  me  to  be  little 
moie  or  leas  than  that  which  I  have  stated.  I  hope,  in  a  very  few 
iroidsy  to  express  my  construction  of  these  instruments  to  be  the 
node,  and  the  only  mode,  which  the  Lord  President  could  take  to 
lecoze  the  inll  enjoyment  of  the  two  estates,  to  exercise  his  power 
over  the  North  Berwick  estate,  and  not  to  exercise  any  power  he 
had  not,  or  to  prescribe  any  thing  relative  to  the  enjoyment  of  the 
Baigany  estate. 

**  The  Lord  President  died  in  the  year  1737*  At  that  period  your 
Lordships  will  have  observed,  from  what  I  before  stated,  that  the 
suit  and  title  to  the  Bargany  estate  was  not  concluded,  and  therefore 
&  Hew  Dalrymple,  the  son,  by  the  death  of  the  President,  came  to 
this  situation,  that  the  Bargany  estate  opened  to  him  if  he  was  en- 
^tled  to  it,  and  the  North  Ber^vick  estate,  if  he  was  entitled  to  that ; 
— 4ie  was  put  at  least  under  the  difficulty,  that  he  could  not  very  well 
Hate  in  what  manner  he  was  decisively  to  act,  till  the  suit  relative 
to  the  Baigany  estate  should  be  concluded,  and  that  being  so,  his 
iatermediate  acts  may  in  some  degree  be  accounted  for  by  that  cir- 
can^^tance.  That  suit  concluded  in  1739  or  40,  and  in  the  year 
1740  Sir  Hew  Dalrymple  executed  a  deed,  of  the  13th  August,  to 
the  following  intent.  (Recites  the  principal  clauses  of  the  deed  as 
foUows :) 

'*That  having  duly  considered  the  foresaid  tailzie  of  the 
estate  of  North  Berwick,  contained  in  the  aforesaid  contract  of 
Biairiage,  and  also  the  tailzie  of  the  estate  of  Bargany  above  men- 
tkmed,  dated  the  lOch  day  of  June  1H88,  and  that  it  appears  to  have 
ken  intended  by  the  parties  to  the  contract  of  marriage  betwixt  the 
itid  Sir  Robert  Dalrymple  and  Mrs.  Joanna  Hamilton,  my  father 
and  mother,  that  the  said  two  estates  of  North  Berwick  and  Bar- 
gany should  be  separately  taken  and  possessed  by  the  heirs  of  the 
marriage  betwixt  the  said  Robert  Dalrymple  and  Mrs.  Joanna  Ham* 
iltoD,  except  in  the  cases  therein  excepted,  and  that  in  case  1  should 
DOW  take  the  succession  of  the  estate  of  Bargany,  I  would  thereby 
forfeit  the  right  to  the  estate  of  North  Berwick,  for  myself  and  my 
<letccndauts,  in  favour  of  John  Dalrymple,  counsellor  at  law,  my 
Wther  german ;  and  I  being  fully  resolved  to  take  and  hold  the 
^te  of  North  Berwick,  and  to  allow  the  estate  of  Bargany  to  de- 
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l^l*        scend  to  and  to  be  taken  bj  the  said  John  Daltymple  or  Hamilton, 
■  in  terms  of  the  entail  of  the  estate  of  Baigany,  therefore,  and  for 

VDL^RTov,  ^^  1^^^  ^^  respect  which  I  have  and  bear  to  the  said  John  Dal- 
^^  rymple,  and  in  consideration  of  the  settlements  of  the  estates  of 
HAMiLToir.  North  Berwick  and  Bargany  abore  recited,  wit  ye  me  with  and 
under  the  proyisions  after  mentioned,  to  hare  repudiatedy  like  as  I 
by  these  presents  do  repudiate,  and  refuse  to  accept  of  the  succession 
of  the  said  estate  of  Bugany,  and  that  to  and  in  farour  of  die  said 
John  Dalrymple,  the  next  heir  of  tailiie  in  the  said  estate  of  Bar- 
gany, and  I  consent  that  the  said  John  Dalrymple  shall,  in  respect 
of  my  repudiation  aforesaid,  senre  himself  heir  of  tailzie  and  proTi"* 
sion  to  the  said  James  Lord  Bargany,  and  otherwise  make  up  tides 
in  his  person  to  the  said  estate  of  Bargany,  in  such  manner  as  is 
competent  to  the  law,  and  as  he  shall  be  adyised,  and  that  the  said 
John  Dalrymple  do  instantly  take  possession  of  the  said  estate  of 
Bargany,  and  uplift  the  rents  thereof  in  the  tenants'  hands  &llen 
due  since  the  death  of  the  said  James  Lord  Bargany,  and  in  time 
coming. 

"  Your  Ix>rdship6  will  perceire,  by  a  proyiso  I  am  now  about  to 
state,  that  he  was  extremely  reluctant  to  do  any  act,  whidb,  if  it 
could  bind  himself,  should  bind  his  descendants ;  he  seems  to  hare 
looked  first  to  those  eyents  in  which  it  would  be  possible  either  for 
him  or  his  issue  to  hold  both  estates,  and  he  concludes  this  instru- 
ment with  this  proyiso  :  ^  Proyiding  always  that  these  presents  shall 

*  no  ways  prejudice  my  own  or  my  descendants*  own  right  to  take 

*  the  succession  of  the  said  estate  of  Bargany  upon  fiulure  of  the  said 
*'  John  Dalrymple,  and  Dr.  Robert  Dalrymple,  my  third  brothery  or 
^  in  case  any  eyent  shall  exist  in  which  I,  or  my  descendants^  caa 

*  take  the  said  succession,  consistent  with  the  foresaid  tailzie  oC  the 

*  estate  of  North  Berwick,  with  which  express  proyision  these  pie- 

*  sents  are  granted  by  me,  and  accepted  by  the  said  John  Dal- 
« lymple.' 

**  Your  Lordships  obserye  the  efiect  of  this  act  was  preferring  one- 
brother  to  another.     It  might  certainly  haye  brought  forward  a  pe» 
riod  at  which  the  appellant  would  be  entitled  to  enjoy,  provided. 
it  happened  that  Sir  Hew  Dalrymple*s  issue  could  neyer  reinstate 
themselyes,  but  if  they  couldy  in  another  order,  I  now  consider  thiv 
act,  so  far  from  being  injurious,  that  it  would  haye  brought  forward, 
her  (Mrs.  Fullerton's)  title  to  enjoy  the  estate;  and,  on  the  other 
hand,  would  haye  left  it  to  commence  precisely  at  the  same  period  as 
if  these  acts  had  neyer  been  done ;  the  contrayention,  therefore^ 
which  Mrs.  Fullerton  alleges,  is  not  a  contrayention  by  which  injuiy 
is  done  to  her,  but  an  bjury  done  to  the  intendon  of  the  author  of 
the  gift  of  the  whole. 

^^  After  this  John  Dalrymple,  the  second  brother,  assumed  the 
name  of  Hamilton.  Here  I  should  take  nodce  that  Sir  Hew  Dal« 
rymple,  as  he  then  was,  when  he  drops  the  possession  of  the  estate^ 
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;  tbat  pre-ezemption  of  the  estates^  and  girbg  them  to  John        isoi. 
Ddiympley  he  likewise  drops  the  name  and  arms ;  and  one  of  the 
dames  in  the  entail  was  this,  that  he  was  to  takey  and  use  and  keep  yullrrtom, 
the  name  and  arms.    John  took  the  name  and  arms,  and  he  took         ^' ** 
tlie  pmisMJon  of  the  estate  of  Baiganj  as  heir ;  and»  in  order  to    bamulton* 
fare  the  waj  for  making  up  a  feudal  title  thereto,  he  brought  a  . 
nmmona  of  declarator  in  the  Court  of  Session,  which,  after  setting 
forth  the  entail  of  Bargany,  the  competition  relative  to  the  succes- 
■ott,  with  the  judgment  of  the  House  of  Lords,  and  particularly  the 
ibofe  mentioned  deed  executed  bj  Sir  Hew  Dalrymple,  and  then 
the  gammons  concluded  that  it  should  be  found  and  declared,  by  de- 
creet of  the  Lords  of  Council  and  Session,  tbat  the  said  John  Hamil- 
ton, pQBuer,  hath  the  only  right  and  title  to  the  succession  of  the 
citate  of  Bargany,  and  that  he  ought  to  be  senred  heir  of  tailzie  and 
pTOfision  to  the  said  James  Lord  Bargany  in  the  said  lands  and 
titate  of  Bfirgany,  comprehending  the  sereral  lands,  baronies,  and 
othen  contained  in  the  tailzie  made  by  John  Lord  Bargany,  in  the 
oontmct  of  marriage  betwixt  the  said  John,  Master  of  Baigany,  and 
Un*  Jean  Sinclair,  after  the  form  and  tenor  of  the  writs  before  nar- 
nted,  and  laws  and  practice  of  this  realm,  used  and  observed  in  the 
lib  eaaes  in  all  points. 

"  Mljdefender  called  in  this  action  made  any  appearance ;  a  de- 
cree was  pronounced  in  absence*  and  this  decree  having  been  pro- 
QooBced  in  absence,  as  far  as  I  collected  from  the  language  of 
Mr*  Erskine,  in  his  argument  referring  to  it  at  the  bar,  was  to  be 
tikea  as  next  to  nothing,  though  it  was  certainly  a  judicial 
preeeeding  in  the  cause  of  high  authority  in  this  respect,  I  mean 
lugh  authority  as  affecting  the  title  to  the  estate, — I  do  not  mean  a 
proceeding  of  high  authority,  as  conducted  with  the  view  and  judg- 
nient  of  the  Court,  industriously  called  for,  and  elaborately  bestow- 
ed spon  it,  but  the  Court  found  the  points  and  articles  of  the  foresaid 
toomions  relevant  and  proven  by  the  writs  aforesaid  produced, 
^  found  and  decerned  and  declared,  conform  to  the  conclusions  of 
tU  libel. 

**  After  this  Mr.  Hamilton  expeded  a  general  servicci  as  heir  of 
^Ine  and  provision  to  James  Lord  liargany,  and  thereafter  resign- 
^  the  estate  of  Bargany,  by  virtue  of  the  procuratory  of  resignation  ' 
coatained  in  the  entail  of  1688,  which  had  not  yet  been  executed, 
sod  thereupon  obtained  a  crown  charter,  granting  and  confirming  1741.1742, 
^  estate  of  Bargany  to  him,  the  second  son  of  the  deceased  Robert 
I^tliymple^  the  counsellor*  by  the  only  daughter  of  the  deceased 
John,  Master  of  Bargany.  It  runs  in  these  words : — *  Dilecto  nos- 
'  tro  Joanni  Hamilton  de  Barganie  jurisconsulto  filio  aecundo  de- 

*  mortui  domini  Roberti  Dalrjonple  de  Castletown  procreato  inter 
'  ilium  et  demortuam  dominam  Joannam  Hamilton  amicam  filiam 
'  demortni  Joannis  magistri  de  Barganie  et  sic  heeredem  feemellam 

*  demortui  Joannis  domini  Barganie  ejus  avi  et  haeredibus  quibus- 
'  cunque  ex  corpore  dicti  Joannis  Hamilton  quibus  deficientibus  aliis 
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*  haeredibus  quibuscunqae  ex  corpore  dictse  domiheB  Joennas  Hamil^ 

*  ton  pfocreatis  inter  illam  et  dictum  dominum  Robertum  Dalrjmple 
^  absque  divisione  ;  quibus  deficientibus  aliis  hseredibos  fsemellis  ex 

*  corpore  dicti  demortui  Joannis  Domini  Baiganie  absque  diyisione 
<  bseres  fsemella  natu.  maxima  et  descendentea  ex  ejus  corpore  omnes 
'  alias  baeredes  portionarias  semper  excludentes,  et  absque  divisione 

*  succedentes,  quibus  deficientibus  baeredibus  masculis  ex  corpore 

*  nunc  demortui  domini  Joannis  Houston/  &c.  I  bave  taken  this  in 
tbe  very  terms  of  it,  because  the  argument  proceeded  upon  an  assertion 
that  this  was  in  truth  a  grant  to  John,  and  the  heirs  proceeding  from 
him,  and  then  a  grant  to  the  other  heirs  of  taibeief  thej  meaning  hy 
the  words,  other  heirs  of  tailzie,  those  other  heirs  who  are  to  take 
subsequent  to  John,  and  upon  this  conclusion,  that  the  deed  of  17^9 
the  contents  of  which  I  must  state  shortly  presently,  was  a  contia- 
Tention  on  the  part  of  John  of  the  old  entail  of  1688. 

**  Mr.  Hamilton's  title  to  execute  the  procuratory  in  the  entail  of 
1688,  upon  which  the  charter  proceeded,  is  stated  thus,  '  £t  ad 

*  quam  procuratoriam  resignationis  et  terras  aliaque  inibi  contenta 

*  demortuus  Jacobus  dominus  Barganie  postea  jus  habuit  tanqoam 

*  hseres  talliae  et  proyisionis  in  generali  cum  beneficio  inrentarii  ser- 
'  yit.  et  retomat.  dicto  demortuo  Gulielmo  domino  Barganie  giis  patri 

*  secundum    ejus  senritium    de  data  duodecimo  die  menail^  Jolii 

*  anno  domini  1712  ad  cancellariam  debite  retomat    Et  ad  quam 

*  procuratoriam  resignationis    terras  aliaque  inibi  contenta  dicta 

*  Joannes  Hamilton  de  Barganie  nunc  jus  habet  tanquam  haeret 

*  talhas  et  proyisionis  in  generalis  seryit  et  retomat.  dicto  demortuo 
'  Jacobo  Domino  de  Barganie  secundum  ejus  generale  serritiam 

*  coram  balivos  vici  canonicorum  de  data  duodecimo  die  mensis  Sep- 
'  tembrisannodomino.millesimo  septengentesimoquadragesimo  prime 
'  ad  canellariam  debite  retomat.    Et  quod  generali  senritiam  diet. 

*  Joannis  Hamilton  constabilitur.  et  auctoritate  monitur  per  judiciam 

*  dominoram  cum  spiritualium  et  temporalium  in  parliamento  conTO» 
'  catoram  de  data  yigesimo  septimo  die  mensis  Martii  anno  domtnL 

*  1739  (here  the  judgment  of  the  House  of  Lords  is  recited)  Et  peir* 

*  quoddam  scriptum  die  deed  per  dictum  dominum  Hujgonem  Dal* 

*  rymple  concessum  de  data  decimo  tertio  die  mensis  Angosti  eft 
^  registratum  in  libris  Concilii  et  Sessionis  undecimo  die  mensis 

*  Noyembris  anno  domini  1740  et  per  quod  repudiayit  et  recosayit 
^  accipere  successionem  diet,  status  de  Barganie  ethoc  ad  et  in  &yo- 

*  rem  dicti  Joannis  Hamilton  proximi  hsredistallie  in  dicto  statu  de 

*  Barganie  concordavit  quod  diet.  Joannes  Hamilton  (in  respecta  ejus 

*  repudationis  predict.)  seipsum  hseredem  tallin  et  proyisionis  dicto 

*  Jacobo  domino  Barganie  inseryiet    eo  modoquo    de  lege    com* 

*  petit.'  &c.  So  that  it  puts  his  character  of  heir  of  tailzie  upon  the 
circumstance,  that  he  is  heir  of  tailzie,  because  Sir  Hew  Dalrymple 
ceased  to  be  connected  with  the  estate,  aud  because  that  connection 
ceased  in  the  operation  of  the  deed  which  Sir  Hew  Dalrymple  had 
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txeeated.      It  is  obeenreable,  that  this  decree  in  absence  proceeds        1801. 
upon  a  state  of  things  which  certainly  takes  no  manner  of  notice  of 


ihe  leserration  of  Sir  Hew  DabrTmpIe  himself,  and  the  heirs  of  his  ruixERToir^ 
bodj.    In  the  cases  pnt  in  the  deed,  it  is  observable,  that  it  does  ^  * 

s<^  take  any  notice  of  that  proriso^  by  way  of  reservation,  and  though   Hamilton. 
Sir  Hew  Dalrymple  was  in  life,  it  treats  him  as  if  he  were  dead,  and 
dead  without  issue  of  his  body. 

"  Upon  this  part  of  the  case,  your  Lordships  will  recollect  that  a 
great  many  yeiy  considerable  questions,  as  affecting  the  law  of  Scot'^ 
iud,  have  been  made  in  argument,  and  have  been  very  elaborately 
treated  at  the  bar.  In  the  first  place,  it  has  been  insisted  that  John 
Daliymple,  thus  treated  by  Sir  Hew  Dalrymple,  his  brother,  in  this 
disposition  of  the  estate,  was  accessory  to  a  contravention,  and 
that  his  brother  Robert  Dalrymple  and  he  ought  to  have 
taken  some  step  to  compel  Sir  Hew  Dalrymple  either  to  abide 
bj  the  terms  of  the  entail,  or  quit  any  benefit  under  the  terms 
cf  the  entail.  On  the  other  hand,  it  has  been  insisted  (and 
that  opinion  has  been  adopted  by  the  majority,  if  not  all  the  Lords 
of  Session),  that  no  such  obligation  rested  upon-  Sir  Hew  Dal- 
lymple ;  that  there  was  no  proviso  in  this  deed  against  Sir  Hew*S 
Ijing  out  unentered ;  that  this  deed  of  repudiation  is  not  a  deed  of 
disposition,  and  that  if  John  Dalrymple  had  taken  any  step  what** 
erer  against  Sir  Hew  Dalrymple,  even  after  he  had  executed  th6 
deed,  and  after  John,  under  the  effect  of  this  deed,  and  by  his  co- 
operation to  effect  this  legal  juggle,  as  it  has  been  aptly  enough  call* 
ed,  if  John  had  instituted  any  suit  in  Scotland  to  compel  Sir  Hew 
>tany  period  of  his  life,  to  do  any  act,  that  it  would  have  been  com^ 
petent  to  Sir  Hew  on  the  one  hand  to  have  said,  I  will  take  the 
otate  notwithstanding  the  repudiation.  If  it  is  a  contravention,  it 
hai  been  purged  of  that  contravention,  and  that  I  will  take  the  'es- 
tate. But  he  might  have  said,  in  as  much  as  I  have  a  right  to  de- 
dine  the  possession,  in  as  much  as  I  am  an  heir  of  entail,  not  called 
open  by  the  terms  of  the  entail  to  enter,  I  am  not  bound  to  enter 
bj  the  terms  of  the  entail,  and  I  will  not  intromit  with  the  rents  of 
the  estate,  but  during  such  period  of  my  life,  if  in  any  period  of  my 
Kfe,  I  shall  think  proper  to  intromit  with  the  rents  of  the  estate.  And 
it  has  been  sanctioned  by  very  strong  and  judicial  authority,  that  this 
OQ  his  part  would  have  been  a  sufficient  answer  to  any  charge  against 
John,  of  committing  contravention,  in  the  not  calling  on  Sir  Heit 
Dalrymple  to  do  an  act,  because  it  is  said  Sir  Hew  would  not  have 
been  bound  to  answer  that  call,  or  to  have  made  good  any  claim 
which  John  would  have  made  upon  him.  ' 

^  The  same  sort  of  answer  has  been  given  to  the  circumstances  of 
Sir  Hew  Dalrymple*s  dropping  the  name  and  arms,  that  he  had  a 
light  with  the  possession,  (that  possession  not  being  perfected  with 
anentry)— ^e  had  a  right  with  the  possession,  if  he  thought  proper,  to 
use  the  name  and  arms ;  and  when  he  relinquished  the  use  of  thb 
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Tening ;  and  if  the  relinquishing  the  latter  was  not  a  oontmTention»  the 


rcLLXRTON,  ceasing  to  use  the  name  and  arms  also  was  not  a  contiaTention.  Infeft* 
J^         ment  followed  upon  the  prooee^gs  I  hare  last  menti<med«  so  that  the 

uAxiLTOif.  title  seems  to  have  stood  in  actual  enjoyment  till  the  year  1780.  And 
in  the  year  1780,  John  Hamilton,  prohahly  foreseeing  he  was  likely  to 
leave  die  world  without  any  issue  of  his  own,  executes  a  settlement  of 
his  estate  of  Bargany,  by  which  that  estate  was  limited  to  himself  and 
the  heirs  male  of  his  body ;  whom  failing,  to  Sir  Hew  Daliymple^ 
Bart,  and  the  heirs  of  his  body  without  division  ;  whom  fiiiiing,  to 
the  next  heir  of  the  body  of  the  said  John  Lord  Baigany,  and  the 
other  heirs  of  tailzie  ocmtained  in  the  said  deed  of  entail,  exeented 
by  the  said  John  Loid  Bargany  in  his  son  s  contract  of  maniage,  of 
date  the  19th  June  1688,  in  the  order  therein  expressed,  and 
which  heirs  of  tailzie  are  hereinafter  inserted.  And  upon  this  dii^ 
position,  infieftment  was  taken ;  and  upon  this  deed  it  is  said  that 
this  was  a  contravention  on  the  part  of  John,  Sir  Hew  having  far* 
feited  by  his  contravention.  Sir  Hew  forfeited  for  himself  and  for  the 
heirs  of  his  body.  John's  titles  wwe  made  up  in  the  year  1 743,  under 
instruments  which  bound  John  to  take  care  of  the  interests  ef  all  the 
irobsequent  takers  in  the  entail  of  ]d88  ;  for  conceiving Sb  Hew  and 
the  heirs  of  his  body  to  be  dischaiged  out  of  that  entail  as  if  they  had 
never  therein  been  named,  and,  therefore,  that  the  introduetioa  of  Sir 
Hew  upon  the  £Eulure  of  the  issue  of  the  body  of  John  in  this  deed 
of  1780,  is  a  contravention  on  which  Mrs.  Fullerton  has  a  right  to 
&und  the  present  action  as  against  John,  and,  therefore,  it  has  been 
contended,  that  in  the  present  action,  thai  deed  may  be  considered  as 
a  contravention,  and  insisting,  as  to  it,  for  having  it  reduced  as  tu 
as  there  is  any  title  in  Sir  Hew,  and  the  heirs  of  his  body. 

**'  That  has  been  strongly  contended  for  upon  many  grounds  and 
principles,  your  Lordships  have  heard — ^laying  the  foundation  of  the 
argument  deep  in  some  of  the  most  abstruse  points  in  the  law  oT 
Scotland — and  this  answer  seems,  on  the  other  hand,  geoeiaUy 
adopted  by  the  Lords  of  Session,  That  the  deed  of  1740  haviiig  re- 
served to  Sir  Hew  Dahymple,  and  the  heirs  of  his  body,  a  right  to 
claim,  if  there  should  ever  hereafter  arise  a  set  of  circumstances  mF* 
der  which  he,  or  they,  could  enjoy  both  estates,  that  this  deed  m^glit 
have  proceeded  upon  mistake.  In  the  first  place,  it  did  net  pro- 
ceed upon  a  mistake,  but  they  say,  it  might  have  proceed^  upon 
a  mistake,  on  the  part  of  John  Dalrymple  accepting  the  soeoession 
under  it ;  and  if  it  was  founded  in  mistake  on  the  part  of  John,  it 
was  a  contravention  purgeable,  because  founded  on  that  mistafcs, 
and  which  contravention  John  might  have  got  rid  of,  by  setting  the 
mistake  ri^t  at  any  period  of  his  life. 

<<  These  being  the  circumstances  of  the  case,  with-  the  addition, 
that  John  Dahymple  was  charged  with  havii^  been  guilty  of  con* 
ttaventions  of  the  limitations  of  this  estate,  by  certain  anyodioationa 
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rf  that  patt  of  the  estate,  it  was  contended  upon  these  sereral     • • 

gRNinds  that  Mrs.  Fnllerton  was  entitled  to  take  the  estate.    I  will  w^^^^'^on. 
JQst  hint  a  single  word  to  your  Loidships  upon  the  matter  of  the  „, 

tdjndicatioBS.   That  it  appears  to  me  that  the  contravention  alleged    bamutoii* 
to  hare  taken  plaee,  with  reference  to  these  adjudications,  cannot  be 
autamed.    The  answer  I  see  was  giren  in  the  Court  below,  and  I 
bdiefe  none  of  your  Lordships  will  hare  any  doubt  but  it  was  sa- 
tii&ctoij,  as  £tf  as  the  objections  were  founded. 

**  Under  these  dzcumstanoes,  and  stating  this  sort  of  title,  Mrs* 
FoUerton  biought  her  summons  in  Scotland,  and  your  Lordships 
win  leooUect  that  she  insisted,  under  these  circumstances,  that  Sir 
Hew  Dakjpiple,  and  his  children,  being,  I  think,  dglU  in  number* 
varo  to  be  considered  as  not  standing  as  the  substitutes 
is  tins  entail.  She  insists  that  she  had  a  right  to  hare  John's 
Meitare  declared,  and  his  forfeiture,  for  himself  and  his  heirs,  ad« 
js^gsd  by  the  Court, — to  hare  all  these  deeds  reduced ;  and  under 
loms  title,  aocming  out  of  the  old  entail,  and  the  effect  of  all  these 
I  accumulated,  to  have  a  right  asserted  in  her  to  take  the 
possession  of  the  estate,  as  if  Sir  Hew  Dalrymple  and 
Ma  Daliympley  and  their  natural  descendants,  were  actually  dead. 
Ibii  being  the  prayer  of  her  summons,  the  defender,  Mr«  Hamilton, 
|>odaoed  the  crown  charter  which  was  expede  in  the  rear  1743» 
viA  the  infeftment  that  followed  upon  that  crown  charter ;  and  hd 
MKrted  that,  upon  these,  he  had  been  more  than  forty  years  in  pos- 
Naion, — that  this  therefore  was  a  preferable  right  sufficient  to  ex- 
cUe  the  title  of  the  pursuer,  and  that  he  was  not  bound  to  make  any 
teher  productions. 

**  In  answer  to  this,  it  was  contended  on  the  part  of  the  pursuer, 
d«t  1st  the  effect  of  the  infeftment  and  the  forty  years*  possession  be 
vlat  it  might,  it  could  not  be  a  good  title  to  exclude  the  title  of  the 
fOHwr,  if  (he  pursuer  had  any  title,  because  the  pursuer,  by  law,  was 
wtltoriaed  to  deduct  from  the  years  of  possession  the  years  of  her 
visority.  This  appears  to  hare  been  very  elaborately  considered  in 
tk  Court  of  Sessicm.  It  will  be  in  your  Lordships'  recollectioo,  that 
itwss  moat  ably  aigued  by  all  the  counsel  at  Uie  bar,  myself  ex- 
«fted ;  but  I  aigned  it,  with  what  industry  I  could — that  it  was 
Hiy  painfully  considered  by  some  of  your  Lordships,  particularly 
tk  kamed  law  Lords  then  in  the  House, — and  that  the  Court  of 
^m/m  were  of  opinion,  at  least  the  majority  of  them  were  of  opinion, 
tint,  under  the  circumstances,  Mrs.  Fnllerton  was  entitled  to  deduct 
kr  ytaxs  of  minority.  Some  were  of  opinion  that  Ae  was  entitled 
to  deduct  her  years  of  minority,  assuming  her  to  be  the  nearest  sub- 
ititate.  Others  were  of  opinion  that  she  was  entitled  to  deduct  her 
jun  of  minority,  whether  she  was  to  be  considered  as  the  nearest 
nfastitote,  or  as  a  remote  substitute.  Some  thought  that  the  years 
of  Bunonfty  could  not  be  deducted.    Others  diought  that  the  near- 
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est  substitute  might  deduct  them.     Others  thought  that  the  nearetl 
might,  but  the  remote  might  not.     Others  thought  that  both  the 
*  nearest  and  remotest  might ;  and,  under  these  circumstances,  the  first 
decree  of  the  Court  of  Session  came  before  jour  Lordships. 

^'  It  will  be  in  jour  Lordships'  recollection,  that  when  the  caie 
came  for  argument  upon  the  appeal  from  that  decree,  that  it  was 
necessarj,  at  least  in  some  degree,  in  order  to  make  the  case  iatelli-* 
gible,  to  state  at  jour  Lordships*  bar,  what  was  the  title  insbted  on 
bj  Mrs.  Fullerton,  and  that  title  was  stated  to  be  such  as  I  hare  had 
the  honour  of  representing  it  to  be  to  jour  Lordships  to-daj,  and  it 
was  asserted  at  the  bar  bj  those  who  were  counsel  against  Mis. 
Fullerton,   that   it  was  no  title ;    but  it   was   alleged  to  be  ths 
course  of  proceeding  in  Scotland  to  assume  the  facts  as  prored,  and 
to  assume  the  law.    I  should  hare  thought  certainlj,  that  no  law 
was  to  be  assumed  but  such  law  as  was  the  result  of  the  facts  that 
were  to  be  assumed ;  that  it  was  one  thing  to  saj  this,  that  if  jooc 
facts  be  true,  the  law  of  the  land  is  so  and  so ;  and  another  thing  to 
state,  if  jour  facts  be  true,  the  law  shall  be  just  what  jou  please  to 
represent  it  to  be,  we  knowing  that  the  law  is  directlj  other  than  joa 
represent  it  to  be ;  but,  indulging  jou  in  the  assumption  jou  were  pleased 
to  make,  instead  of  stating  anjthing  as  to  the  law  which  jou  assume^ 
we,  in  the  first  instance,  will  address  ourselves  to  consider  the  title 
to  exclude,  founded  on  prescription  bj  the  defender ;  and  instead  of 
beginning,  at  what  I  dare  not  presume  to  call  the  right  end,  but  at  the 
English  end  of  the  cause,  that  is,  with  the  plaintiff's  title,  to  begin 
at  the  latter  end  of  the  cause,  and  to  dispose  of  the  latter  end 
of  the  cause  first,  though  it  maj  be  that  in  the  beginning  of  the 
cause  there  is  nothing  alleged  to  be  disposed  of.     It  was,  how- 
ever, stated  that  such  was  the  practice  of  the  Court ;  and  I  am 
sure  there  is  no  person  less  able  to  inform  jour  Lordships  what- 
the  practice  of  the  Court  is  than  I  am,  and  no  person  less  disposed 
than  I  am  to  observe  upon  the  practice  of  an  j  Court ;  because  I  have 
lived  long  epough  to  know  that  it  is  not  in  the  reason  of  individnali 
that  JOU  are  sure  that  jou  g^t  to  a  right  conclusion,  when,  jou  an 
arguing  upon  the  proprietj  or  improprietj  of  measures  that  are  taken, 
if  JOU  are  disposed  to  acquiesce  in  an  opinion  that  that  which  has  bees 
found  in  past  ages  to  be  convenient  and  right,  maj  be  convenient  and 
right  though  jou  cannot  immediatelj  see  the  grounds  upon  whk^ 
it  is  founded.     But  I  observe  here,  that  the  two  noble  and  learned 
Lords  agreed  in  opinion  at  that  time,  which  opinion  thej  submitted 
to  jour  Lordships,  and  which  opinion  jour  Lordships,  as  I  under- 
stand, distinctlj  adopted  ;  namelj,  that  there  might  be  a  great  dif* 
ference  between  a  case  in  which,  if  the  facts  were  true,  and  the  law 
arising  out  of  those  facts  were  such  aF,  grounding  reasons  upon  those. 
&cts,  the  pursuer  had  a  right  to  the  relief  which  she  prajed  in  her 
summons ;  and  though  that  statement,  entitling  her,  if  her  &cts  weie. 
true,  and  entitling  her  if  her  fiicts  were  not  true»  but  facts  famishing; 
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and  90  on,  that  there  is  a  widp  difference  hetween  saying  it  is  ex- 


v. 

HAMILTON. 


tiemely  conyenieot  and  absolutely  necessary,  and  never  to  be  de*   ruLLKRToM, 
parted  from.  ^^ 

•*  If  you  were  then  to  enter  first  into  the  question  of  the  defender's 
title,  and  say  this,  This  defender,  if  he  can  state  a  short  exclusive 
tide,  diall  not  be  called  upon  to  open  his  charter  chest,  and  indulge 
the  pursuer  in  any  inyestigation  of  all  his  title  deeds,  in  that  sort  of 
caie,  one  can  easily  see  why  the  prescriptive  period  stated  in  a  defen- 
der*8  title  should  first  be  gone  into.  But  if  there  should  happen  to  be  a 
eaie,  in  which  the  pursuer  really  states  no  title,  in  short,  in  which  he 
itites,  that  which  I  say  is  no  title,  if  the  law  will  say  it  is  no  title, 
then  the  pursuer,  stating  that  set  of  facts,  and  raising  an  assumption 
of  kw  which  belongs  only  to  that  state  of  facts,  ought  to  have 
ha  title  first  considered.  It  did  not  occur  to  me,  I  own,  at  that 
tine,  and  I  humbly  state  to  your  Lordships  that  it  does  not  occur 
to  me  now,  that  it  is  possible  that  any  of  that  inconvenience 
ean  follow,  which  it  was  supposed  by  the  Court  below  would 
follow,  if  you  did  not  go  first  into  the  exclusive  title.  I  am 
Rtdy  to  state  this,  that  if  it  shall  appear,  upon  the  examination  of 
the  pursuer's  title,  that  the  pursuer  has  a  title,  as  she  states  it,  then 
the  shortest  way  in  which  the  defender  can  plead,  in  bar,  as  we 
dkoald  say  in  our  Courts  in  this  country,  is  the  best  way  for  the  ad- 
nunistration  of  justice,  and  you  shall  dispose  of  that  plea  in  bar ;  t.  e. 
joa  shall  affirm  that  this  exclusive  title,  so  pleaded  in  bar,  is  bad, 
hefore  you  shall  give  the  pursuer  leave  to  see  a  single  paper  of  the  title 
of  the  defender.  But  why  is  the  defender  to  be  put  to  the  necessity 
of  pleading  in  bar,  and  arguing  his  plea  in  bar,  or  exclusive  title, 
thnmgh  ten  long  years  ?  for  such  is  the  case  here,  if,  upon  calling  the 
jodidal  eye  of  the  Court  to  the  statement  made  by  the  pursuer,  it  is 
^d  the  pursuer  has  not  stated  a  title,  whether  there  be  a  title  in 
the  defender  or  not. 

**  This  is  a  very  familiar  practice  to  my  mind.  It  does  often  hap- 
pen in  the  courts  of  this  country,  that  a  plaintiff  in  a  suit  states  a 
6^  of  facts,  where  there  is  not  a  single  word  of  truth  at  the  bottom 
of  his  statement ;  but  a  set  of  facts,  which,  if  taken  to  be  true,  raise 
propositions  which  the  law  of  the  country  require  you  to  apply  to 
that  ^statement  of  facts,  and  a  defendant  can  get  rid  of  that  false 
statement  no  other  way  with  convenience,  than  by  pleading  some- 
^<lat  in  bar,  if  he  has  anything  upon  which  he  can  rest  a  plea  in 
har.  For  instmce,  a  man  files  in  the  Court  of  Chancery  here  (which 
in  some  respects  is  like  the  Court  of  Session),  what  is  called  a  fish- 
^%  bill.  Ue  states  a  very  handsome  title  to  himself,  deriving  the 
€>tste  to  him,  and  then  insisting  that,  being  heir  in  the  manner  he 
^  mentioned,  he  has  a  right  to  the  estate.  That  he  has  all  the 
'i^ts  of  an  heir,  and  craving  to  see  the  title  deeds,  whether  he  is 
▼OL  IV.  p 
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divested  of  those  rights  which  belong  to  him  as  the  heir ;  bat  the 
court  must  take  it  to  be  true  in  the  first  instance,  and  then  the  de* 
fender  most  deal  with  it  as  he  can.  If  he  has  any  title  which  he 
can  say  is  exclosiye,  this  is  a  plea  in  bar ;  because,  supposing  all  thai 
to  be  true,  here  is  a  fine  levied — ^here  is  a  deed  of  sixty  years.  If 
he  cannot  do  that,  he  is  obliged  to  answer  the  whole. 

'*  But  put  the  case  the  other  way.  Suppose  he  stated  a  title,  as 
conusting  of  facts  which  a  judge,  throwing  his  eye  upon  it,  would 
say, '  Well,  if  this  is  all  true,  it  is  irrelevant — it  forms  no  title  against 
*'  the  defendant — ^it  forms  no  title  against  anybody* ;  the  defendant 
has  a  right  to  call  upon  that  judge  to  exercise  his  judicial  mind  upon 
that  state  of  facts,  by  a  process  which  we  call  a  demurrer.  You  ex- 
amine the  case  of  the  plaintiff  first,  and  if  there  is  nothing  in  it,  you 
never  take  the  trouble  of  examining  the  case  of  the  defender,  because 
his  possession  is  against  a  man  who  shows  himself  to  have  no  right 
to  possession.  I  hope  I  am  correct  in  saying,  that  whether  this  be 
right  in  reason  or  wrong,  it  becomes  me  to  say,  that  it  is  right  hi 
reason,  for  I  feel  that,  according  to  my  view  of  your  Lordships'  remit, 
that  was  the  view  of  the  case  when  you  made  the  remit. 

<'  Now,  what  is  the  remit  ?  It  is  this,  Tl^at  it  is  ordered  and  ad- 
judged, by  the  Lords  Spiritual  and  Temporal  in  Parliatnent  assem- 
bled, that  the  cause  be  remitted  back  to  the  Court  of  Session  ia 
Scotland,  to  review  the  interlocutor  appealed  from,  and  to  oonsidfr 
how  far  the  validity  of  the  title  to  exclude,  set  up  by  the  defendant, 
is  in  this  case  involved  with  the  title  set  up  by  the  pursuer,  to  sustaia 
the  action  of  reduction  and  declarator,  as  having  become  the  nearest 
substitute  under  the  deed  of  entail,  in  the  manner  alleged  in  her  be- 
half. And  if  the  Court  shall  hold  these  questions  to  be  in  this  case 
involved  with  each  other,  that  they  do  pronounce  an  interlocutor 
for  or  against  that  title,  that  is,  for  or  against  the  pursuer's  titk^ 
and  also  on  the  effect  that  such  judgment  may  have  upon  the  inter- 
locutor to  be  reviewed. 

*^  The  meaning  of  your  Lordships*  remit,  I  take  to  be  this,  Tbst 
the  Court  of  Session  were  to  consider  how  far  the  validity  of  die 
title  to  exclude  set  up  by  the  defendant  is,  in  this  case,  involved  with 
the  title  set  up  by  the  pursuer,  that  is,  be  the  title  to  exclude  valid  or 
not  valid,  if  that  title  is  not  involved  with  the  title  alleged  by  the  pur- 
suer— ^that  is^  if  the  title  alleged  by  the  pursuer  be  no  title,  then 
the  title  to  exclude  is  not  involved  in  it.  If,  on  the  other  hand,  tlie 
title  of  the  pursuer  be  a  title,  then  the  title  to  exclude  is  involrel 
in  it,  and  you  will  order  an  interlocutor  accordingly.  If  you  find 
the  pursuer  has  no  title,  you  have  no  further  duty  with  respect  to 
the  defender's  title.  If  you  find  the  pursuer  has  a  title,  then  you 
are  to  enquire  into  the  validity  of  the  obligation  of  the  defender, 
which  will  include  all  this,  and  whether,  in  that  case,  Mrs.  Fuller* 
ton  is  the  nearest  substitute,  or  the  most  remote  substitute,— whe- 
ther, if  the  nearest,  she  has  the  title  to  deduct  her  years  of  minority 
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and  abo  a  title* 

and  then,  if  jon  find  there  has  been  a  contrayention  on  the  part  of       ^^q, 

the  porsner  (defender  ?)  you  will  say,  what  is  the  effect  of  the  title     [_ 

dike  defender,  regard  being  had  to  the  years  of  minority,  as  allow-   fullebton 

able  or  not  allowable,  upon  the  title  arising  out  of  the  contravention         &c. 

at  Uus  day  ?    And  this  interlocutor,  most  undoubtedly  understood, 

(if  I  am  wrong  in  thi%  the  learned  Lord  who  sits  by  me  will  set  me 

right  I  but  as  I  understood  this  interlocutor  at  the  time,  and  have 

Qiidfflstood  it  BYet  sincct  it  was  your  Lordships'  meaning),  that  the 

Court  of  Session  should  decide  whether  the  pursuer  has  a  title  or 

not.    If  they  decided  that  the  pursuer  had  a  title,  then  they  were 

fiffther  to  dedde,  whether,  under  the  circumstances  of  the  case,  the 

exchiiiTe  title  was  good  to  exclude,  attending  to  the  contravention  as 

applying  to  the  circumstances  of  these  persons. 

**  Under  this  remit,  the  cause  went  back  to  the  Court  of  Session ; 
and  I  tealij  hardly  know  in  what  terms  I  shall  do  justice  to  that 
0(msi,  with  respect  to  the  great  attention  which  they  have  given  to 
tlie  tnbject     The  cause  has  been  most  elaborately  argued,  most  pa- 
tioitly  heard,  and  diligently  considered  by  their  Lordships  ;  and  in 
the  oonsideration  of  it  every  question  relative  to  the  point,  whether 
the  porsner  had  a  title  or  not,  has  been  investigated,  as  far  as  I  can 
judge,  io  the  bottom,  dedded  upon  in  fact,  but  yet  the  interlocutor 
caoie  bade,  not  saying  a  word  upon  the  pursuer's  title,  but  still  say- 
ing that  the  defender  has  an  exclusive  title,  and  a  preferable  title. 
The  language  of  the  interlocutor,  therefore,  unless  it  can  be  sus- 
tained by  a  reference  to  a  practice  which  I  am  not  master  of,  is  lan- 
gn^  which  seems  to  admit  (though  the  majority  of  the  Court  deny 
that)  that  the  pursuer  had  a  title.     But  whether  the  language  of 
this  interlocutor  be  right  or  wrong,  I  feel  it  my  duty  to  state,  that  it 
is  not  an  answer  to  your  Lordships'  remit,  as  I  construe  your  remit, 
heeause,  whether  it  may  be  proper  that  that  remit  should  be  made  or 
ool^  is  one  question ;  but  a  remit  having  been  made,  your  Lordships 
will  expeet  it  to  be  answered.     Then  there  is  no  answer  to  the  ques- 
tion, Whether  the  pursuer  had  a  title  >    This  answer  implies,  that  if 
theponmer  had  a  title,  there  is  an  exclusive  title  on  the  part  of  the 
d^Bnder.     You  cannot  imply,  as  it  appears  to  me,  from  this  an- 
I   awer,  that  there  was  a  contravention,  or  that  there  was  not  a  con« 
travention ;  or  that,  if  there  was  a  contravention,  that  contravention 
was  purged ;  or  that,  if  there  was  a  contravention,  it  ought  not  to  have 
been  proceeded  updh  to  the  length  of  declaring  it. 

**  Ton  cannot  imply  in  this  interlocutor  what  the  Court  held 
about  the  deed  of  repudiation,  whether  they  held  it  to  be  a  deed  of 
dispositi<m  or  not ;— 'whether,  if  a  deed  of  disposition,  they  held  it 
to  be  an  act  of  contravention ;  and  whether,  if  they  held  it  an  act  of 

*  The  blank  occurring  in  this  speech  arises  from  the  short-hand  writer 
not  hearing  the  words  spoken. 


212  CASES  ON  APPEAL  FROM  SCOTLAND. 

1801.       contrayention,  they  held  it  to  be  an  act  of  forfeiture.     Yoa  cann 
collect  any  conclosion  of  that  sort  with  respect  to  the  deed  of  178 


FtjLLKRTON,  nor  with  respect  to  any  one  of  the  acts  or  deeds  of  Sir  Hew  Di 
^'  rymple,  John  Dalrymple  ;  and  the  Lords  of  Session  haye  been  i 
HAMILTON,  of  opinion,  from  what  we  know  of  the  judgment,  that,  under  ti 
circumstances,  there  either  was  no  contrayention,  or  if  there  was  ai 
contrayentiori,  that  it  was  purgeable,  and  if  puigeable,  there  oog 
to  haye  been  a  precise  declaration  upon  it  af^r  the  death  of  Sir  He 
Dalrymple  ;  and  the  Court  of  Session  were,  upon  the  whole,  of  op 
ion  that  the  putting  of  the  one  before  the  other  was  no  injury  to  Mi 
Fullerton,  and  that  her-  interest,  standing  at  the  moment  in  whii 
she  comes  for  a  judgment,  in  point  of  enjoyment  and  in  point 
benefit,  precisely  and  exactly  as  it  would  haye  stood,  if  none  of  the 
acts  had  been  done.  They  seemed,  I  think,  unanimously  of  opinio 
with  the  exception  of  a  single  Lord,  who  did  not  giye  bis  opini< 
upon  the  subject,  that  the  pursuer,  at  the  time  she  is  pursuing,  hi 
no  title,  therefore  the  interlocutor  does  not  do  justice  upon  yoi 
Lordships'  idea  upon  that  subject ;  and,  with  respect  to  this  part 
cular  case,  it  does  not  do  justice  to  what  I  take  to  haye  been  di 
ideas  of  your  Lordships,  when  you  addressed  this  remit  to  them. 

*^  With  respect  to  the  question  itself.  Whether  Mrs.  Fullerton  h 
or  has  not,  a  title  ?  I  am  yery  free  to  state  to  your  Lordships,  thi 
my  mind  is  impressed,  yery  strongly  impressed,  with  this  idea,  din 
when  the  author  of  a  deed,  be  it  a  deed  or  will,  has  prohibited  an] 
particular  act  to  be  done,,  that  it  belongs  to  the  disponee  in  that  deer 
to  take  the  property  as  it  has  been  giyen  to  him,  and  that  he  hai » 
right  to  alter,  innoyate,  or  change,  (if  the  &ct  done  be  an  altoatioii 
innoyation,  or  change  prohibited),  merely  because  he  had  reason  U 
think  it  was  more  or  less  injurious  to  those  who  are  to  take  behind. 
It  is  the  duty  of  those  who  take  under  a  deed,  to  obsenre  the  tenu 
of  the  deed.  And  I  will  not  state  to  your  Lordships,  that  if  tbe<i 
things  had  been  res  integral  being,  in  my  opinion,  a  positive  prohi- 
bition by  the  author  of  this  deed,  that  the  second  son  of  his  family 
and  his  descendants,  should  not  take  his  estate  before  the  first  son  o 
his  family  and  descendants ;  there  are  many  considerations  thatmaj 
fsdrly  influence  the  heart  of  a  parent  to  make  a  limitation  of  tha 
sort  in  a  deed  beyond  that ;  but,  beyond  that,  there  are  many  ooo 
siderations  of  policy,  and  I  do  not  know  that  it  is  possible  t 
reason,  according  to  the  notion  of  an  English  lawyer,  that  an  eld«f 
and  second  son  shall  say,  that  they  are  not  defeating  the  will  of  tb 
parent,  when  they  are  making  the  eldest  the  second  son,  and  tb 
second  son  the  eldest.  If  this  had  been  res  Integra,  many  of  tb 
doctrines  contained  in  this  case  are  doctrines  which  it  would  b 
difficult  to  sanction. 

^'  But,  haying  giyen  the  most  painful  attention  which  I  could  t 
this  cause,  and  to  all  the  law  which  I  can  find  upon  this  flnibject|tt 
had  recourse  to  the  authority  of  those  who  are  dead  and  thoae  wk 
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are  liring^  upon  the  subject,  it  does  not  appear  to  me  that  I  should        1801. 

aek  fiulhfully  to  your  Lordships,  or  according  to  my  own  feelings,  if   

I  presume  to  say  that,  under  all  the  circumstances  of  the  case,  I  fullkrtok, 

could  represent  the  pursuer  to  your  Lordships  as  having  a  title.  ^' 

Under  these  circumstances,  it  has  appeared  to  me  to  be  my  duty  to    Hamilton. 

itite  the  iskcts  of  the  case  in  detail  to  your  Lordships,  rather  for  the 

pupose  of  stating  why  I  think  tiie  interlocutor  must  be  altered^  in 

order  to  make  it  a  compliance  with  the  terms  of  your  Lordships' 

remit,  than  to  intimate  that  I  can,  however  anxiously  I  have  thought 

spoQ  this  subject,  induce  myself  to  think,  that  as  the  law  of  Scot. 

hod  has  been  settled,  Mrs.  Fullerton  had  a  title  to  pursue,  which 

ik  has  stated  in  her  summons.     In  order  to  make  that  interlocutor 

eoDsistent  with  what  I  take  to  be  the  meaning  of  your  Lordships,  I 

dioQld  cooceiTe  that  it   would   be  necessary  that  your  lordships 

ilioiild  make  some  declaration  with  resptct  to  the  pursuer's  title, 

and,  fiir  that  purpose,  I  shall  beg  leave  to  submit  it  to  your  Lord- 

ilt^a. 

''That  this  interlocutor  be  reversed,  and  that  your  Lordships 
iboold  find,  that  the  matters  in  Mrs.  Fullerton*s  summons  are  not 
nfficient  to  sustain  the  conclusions  in  those  summonses,  or  any  of 
tbem.  If  I  have  mistaken  the  views  of  your  Lordships  in  any 
ftnner  periods  in  this  cause,  I  am  sure  I  shall  be  set  right  by  those 
te  whom  I  bare  the  honour  of  addressing  my  humble  conceptions. 
Ik  is  a  satisfaction  to  me  that  I  speak  in  the  presence  of  those,*  of 
wne  of  whom  I  am  bound  to  say,  that  if  I  have  any  opinions  which 
vin  le  serviceable  to  the  country,  I  owe  it  more  to  them  than  to  any 
vdier  cause." 
The  question  put  and  carried. 

Whereupon  it  was 

Ordered  and  adjudged  that  the  interlocutors  complained 
of  in  the  appeals  be  reversed.  And  it  is  declared  and 
found  that  the  matters  in  the  appellants'  suuiniODses 
complained  of,  are  not  sufficient  to  sustain  the  conclu- 
sions in  those  summonses,  or  any  of  said  conclusions; 
and  therefore  assoilzie  defenders.f 

For  the  Appellants,  Wm.  Grant,  Robt.  Blair,  Win.  Adam, 

David  Cathcari. 

For  the  Respondent,  Henry  Emkine,  Thomas  Thomson, 


*  Lord  Thurlow  present,  Lord  Rosslyn  absent. 

t  Mr.  Napier,  in  his  recent  work  on  Prescription,  has  some  com« 

m  I&ents  on  this  case,  as  disposed  of  in  the  House  of  Lords,  p.  507«  last 

m  tditioiL  ButyOnmoremature  consideration,  perhaps,  the  *' confusion" 

f   iviich  he  alleges  to  hare  occurred  may  be  found  to  disappear,     lu 

tepid  to  Lord  Tharlow's  remit  back  to  the  Court  uf  Se^ision  to  re- 
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Thomas  Plaskett  and  Others,  Creditors  of  the"\ 

pLA8KKTT,&c.     York Buildinjjs  Company,  andalsotbe Yorkf  j^^g^n^g^ 
STEWART,  &c      Buildings  Company,  and  Jambs  Brbmnbb,!     ^^ 
W.S.,  Common  Agent  on  the  Co.'s  estates,  * 
David  Stewart,  Esq.,  and  John  Morrison,  )    »^^„^,«^j^ 
W.S.,  Trustee  on  his  Sequestrated  estate^  )       trp^mucn 

House  of  Lords,  18tb  Juae  1801. 

Eviction  op  Lease — Damages — Process — (1.)  Circumstanoes 
which  it  was  held  hj  the  Court  of  Session,  that  a  tenant,  wb 
lease  was  reduced,  and  his  possession  eyicted  from  him,  was  < 
titled  to  damages  against  the  grantors  of  the  lease.  Reversed 
the  House  of  Lords,  on  the  ground  that  there  was  fraud  in  1 
transaction  from  the  beginning.  (2.)  In  this  claim  of  dami^ 
and  before  any  sum  was  declared  to  be  due,  the  Court,  on  mod 
to  that  effect,  decerned  in  terms -of  the  conclusions  of  the  libel, 
the  effect  of  allowing  adjudication  to  be  led  against  the  heiital 
estate,  reserviDg  all  objections  contra  execulionem. 

This  was  a  claim  of  damages  brought  by  the  lessee  agaiu 
the  lessor,  for  the  eviction  of  his  lease,  which  was  reducei 


consider  the  case  with  reference  to  the  pursuer's  title,  the  propiiet 

of  that  course  was  acknowledged  by  many  of  the  judges  in  agvi 

considering  the  question,  and  was  justified  by  the  result,  becsoi 

their  Lordships  altered  their  former  interlocutor  on  the  question  R 

mitted.     Besides,  on  the  first  consideration  of  the  cause  before  th 

Court  of  Session,  it  was  anxiously  pressed  by  Lord  Swinton,  one  c 

Lord  Swin-     the  judges,  thus  :   "  The  question  here  relates  to  the  defender's  titi 

ton's  own         **  to  exclude  ;  but  I  think  there  is  a  previous  question,  viz.  the  pni 

oiler's  posses^  *  suer  s  title  to  insist,  which  should  be  first  considered,  as,  in  case  i 

sion.  **  shall  turn  out  the  pursuer  has  no  title  to  iiAdst,  what  signifies  ood 

'^  sidering  whether  the  defender  has  a  title  to  exclude  ?"    And  tba 

are  strong  grounds  for  believing  that  this  want  of  title  on  her  part  h 

at  the  basis  of  the  Lord  Ordinary's  famous  interlocutor,  for,  acoordiD 

to  the  notes  of  what  he  said,  on  advising  it  before  the  whole  Cbor 

(Dec  1796),  the  following  appears :  Lord  Justice  Clerk  MH^neei 

**  The  judges  have    settled  that    the   minority  of  the  first  sal 

'*  stitute   upon  whom    the    settlement   would  fall  or  devolve,  i 

<'  to    be   deducted.     This    construction   is  just  on  the  act  Wi 

^'  But  I  cannot  admit  that  Mrs.  Fullerton  is  next  substitute.    He 

*<  right  must  first  be  declared.*'     No  doubt,   at  this  stage  of  tb 

cause,  it  might  have  been  held,  what  undoubtedly  had  aetnall; 

taken  place,    that    Mrs.    Fullerton's   title  had  already  been  dis 

posed  of  by  the  Court  below,  both   because  thai   is  the  usa 


CASES  ON  APPEAL  FROM  SCOTLAND.  215 

and  set  aaide»  at  the  instance  of  creditors^  on  the  ground  of      180I. 
corin  in  the  transaction,  and  fraud  to  the   prejudice  of 


creditors.     The  case  is  reported  supra,  VoL  ii.  p.  600.  pi-a8k«tt,  &c. 

The  York  Buildings  Company's  estates  in  Scotland  became  stbwart,  &c. 
the  subject  of  a  ranking  and  sale ;   and,  in  this  process,  the 
whole  creditors  were  ordered  to  produce  their  respective  in- 
terests. 

At  this  stage,  and  of  this  date,  the  Duke  of  Norfolk,  and    Deo.  1744. 
other  creditors,   presented  a  petition  to    the    Court,  set- 
tiog  forth,  that  it  was  the  interest  of  all  the  creditors,  that 
the  estates  should  be  managed  in  a  proper  manner, — the 


eomae  in  such  actions,  and  also  because  the  discussion  of  the  title  to 
exdnde  necessarilj  inrolyed  the  discussion  of  her  pretensions  to  be 
nearest  heir  substitute.  This  was  pleaded  to  Lord  Thurlow,  but  his 
Lordship  could  not  understand  how  this  could  warrant  the  Court 
below  to  assume,  that  Mrs.  Fiillerton  possessed  that  status^  and  to 
proceed  upon  that  assumption,  against  the  facts  stated  in  her  sum- 
Booses,  which  did  not  warrant  that  assumption.  Had  it  been  a 
fittt  assumed,  until  proof  of  the  fact  was  established,  there  would 
hare  been  principle  to  support  it ;  but  here,  where  Mrs.  FuUerton 
stated  ber  facts  in  her  summons^  and  deduced  her  title  from  thosd 
fiKl^  it  was  thought  that  eyerj  thing  was  patent  and  ripe  for  im- 
Bcdiate  consideration  of  that  point,  without  proceeding  upon  anj 
fodulaium  of  assumed  fact  or  law. 

The  question  itself,   Whether  a  first  heir  substitute  of  entail  may 
plead  minority  ?  was  left  precisely  where  it  stood  before  the  Bargany 
eanie, — ^with  this  difference,  that  a  majority  of  the  Court,  on  two 
iDoit  deliberate  considerations  of  the  subject,  and  after  a  thorough 
eiamination  of  the  previous  decisions,  came  to  the  conclusion  that 
tbe  first  heir  substitute  of  entail  may  plead  minority.     The  Lord 
Joitiee  Clerk  M'Queen,  who  was  the  Lord  Ordinary  that  pronoun- 
ad  the  interlocutor  finally  adhered  to,  confessing,  on  the  last  advis- 
iag>  that  this  was  a  just  construction  of  the  act  1617*     So,  at  least, 
tbe  notes  taken  by  one  of  the  judges  in  the  compiler's  possession  set 
fcrth ;  and  they  do  not  in  substance  differ  from  the  notes  published 
sian  appendix  to  Wilson  and  Shaw's  Appeal  Cases,  Vol.  I.,  where 
k  is  declared  to  haye  said  : — ^<  The  point  was  somewhat  puzzling ; 
hit  our  courts  of  law,  upon  a  mature  consideration  of  the  whole 
case,  adopted  a  modification  of  the  act  1617*    They  found  that  the 
deduction  of  minority  was  to  be  allowed  only  to  the  verus  dominust 
or  to  the  heir  apparent  who  is  enlilled  immediately  to  take  up  the 
estate  ;  but  not  to  substitutes  under  an  entail,  whose  interest  is 
merely  contingent." 
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1801.        farms  and  estates  let  at  proper  rents,  not  below  yalue, — and 
„     the  rents  levied  therefrom,  applied  in  extinction  of  the  pre- 

PLASKBTT  &0* 

V,  *  ferable  debts,  none  of  which  were  attended  to  under  the 
sTEWABT,  &0.  present  management ; — that,  in  particular,  the  Company  con- 
tinued in  the  practice  of  granting  leases,  and  the  petition- 
ers are  ''  informed  there  are  at  present  subsisting  several 
'*  leases  of  the  Company's  estates  at  an  under  rent,  obtained 
*'  by  favour  of  the  manager ;  and  that,  by  the  same  method 
'*  prorogations  of  the  subsisting  leases  have  also  been  ob 
"  tained."  And  therefore  praying  the  Court  to  sequestrati 
the  estates,  and  to  name  a  factor  with  tlie  usual  powers. 

Deo.  1744.       Pending  this  application,  and  between  the  date  thereo; 
and  the  interlocutor  pronounced  thereon  by  the  Court,  o; 

Jane  15,1745.  this  date,  prohibiting  the  granting  of  leases^  and  sequestra! 
ing  the  Company  estates,  several  leases  of  the  nature  o 
prolongations  were  granted,  and,  among  the  rest,  one  to  Dr 
Fordyce,  which  gave  rise  to  an  action  of  reduction.  Th< 
leatise  was  reduced  by  the  Court  of  Session,  and  their  judg 

Aprill6,1779.  ment,  on  appeal,  was  affirmed  in  the  House  of  Lords. 

After  this  decision,  Dr.  Fordyce  took  no  step  until  1794 
when  he  raised  the  present  action  of  damages  for  eviction  c 
his  lease,  reciting  the  lease  granted  in  April  1745,  and  L 
own  possession  and  that  of  his  predecessors  under  it,  unl 
the  term  of  Whitsunday  1779,  also  reciting  the  action  of  r* 
duction  and  removing  raised  by  the  creditors,  issuing  in  tl 
judgment  of  the  Court  of  Session  reducing  the  lease,  ass 
firmed  in  the  House  of  Lords ;  and  setting  forth,  furthe 
that  in  consequence  of  said  judgment,  so  affirmed,  the  les8< 
was  removed  from  possession  of  the  said  lands  in  the  jei 
1779,  when  there  was  ten  years  of  the  lease  so  granted  sti 
to  run — that  the  complainer,  as  heir  to  his  brother,  was  en 
titled  to  succeed  to  the  lease,  and  to  hold  and  enjoy  th( 
lands  until  the  expiry  of  the  same ;  but,  in  consequence  of  the 
lease  being  reduced,  the  lands  let  were  evicted  from  him, 
and  as,  by  the  terms  thereof,  the  York  Buildings  Company 
came  under  absolute  warrandice  of  the  lease,  the  pursuei 
was  entitled  to  damages  for  the  loss  sustained  by  this  evic- 
tion, and  concluding  against  the  Company  for  £12,00C 
sterling  of  damages. 

After  the  disposal  of  some  dilatory  defences,  the  Lore 

Nov.  16,1797.  Ordinary  **  decerned  against  the  defenders,  conform  to  th^ 
**  conclusions  of  the  libel,  reserinng  to  the  defenders  all  ob 
**jection8  contra  executionem,  and  answers  thereto,  as  ac 
••  cords."     On  leclaimi^^g  petition,  the  Court  pronounce^ 
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tfim  interlocutor: — "In  respect  that  by  the  interlocutor       ^^^' 
**  reclaimed  against,  nothing  is  determined  with  regard  cither  " 

^^  to  the  validity  of  any  claim  of  damages  upon  either  side,  '^^  ' 

'-*  or  to  the  amount  of  such  claims,  refuse  the  petition,  and»TEWART,  &c. 
"  adhere  to  the  interlocutor  of  the  Lord  Ordinary."*  "^""^  ^'  ^'^^' 

The  Company  acquiesced  in  this  interlocutor,  as  its  effect 
^mras  only  to  enable  the  pursuer  to  lead  adjudication  to  be 
^jroduced  as  an  interest  in  the  ranking,  leaving  the  merits 
€j{  the  claim  to  be  afterwards  determined.     The  pursuer 
liaving  entered  his  claim  accordingly,  he  there  maintained, 
that  both  by  the  implied  warrandice  which  existed  in  every 
lease,  and  by  the  clause  of  absolute  warranty  contained  in 
the  lease  itself,  the  York  Buildings  Company  were  liable  to 
the  lessee,  or  his  roprrsentatives,  for  the  damage  and  the 
loss  he  had  sustained  by  the  possession  having  been  evicted 
from  him,  prior  to  the  btipulated  termination  of  the  lease, — 
that  although  the  lease  of  Belhelvie  was  reduced  upon  ob- 
jections stated  by  the  creditors,  yet  the  Company  would  not 
avail  themselves  of  these  objections,   because    they  were 
equally  implicated  with  Fordyce,  and  no  one  can  found  on 

*  Opinions  of  the  Judges : — 

Lord  Pbbs  ident. — "  This  is  a  claim  of  damages  on  the  warran- 
tee of  a  tack,  which  was  set  aside.    The  objections  are  very  strong, 
« the  redaction  took  place  on  acts  of  litigiosity,  collusion,  &c.   This 
itroDg  against  both  parties.     The  application  to  sequestrate,  and  to 
take  the  power  of  setting  leases  out  of  Company *s  hands,  was  then  in 
dependence.   The  petition  was  lodged  in  December  1744,  was  advised 
^th  answers  in  January  1745. — Remitted  to  enquire  into  manner  of 
letting  leases  on  J  9th  January.    Minute  1 6th  February.    Interlocutor 
Hth  June  1745.    The  petition  was  intimated  to  Strachey,  who  drew 
the  lease  as  attorney  for  Fordyce.  But  the  present  question  is,  Whether 
the  petitioner  may  not  be  allowed  to  take  out  decree  of  constitution 
fvo  periculOf  to  the  effect  of  adjudging,  all  objections  being  reserved  ? 
I  think  he  may.     At  same  time,  his  adjudication  for  a  random  sum 
of  damages  will  be  of  little  avail.     If  damages  are  at  all  due,  it  is 
ft  question  if  it  be  not  against  the  managers  of  the  Company,  not  the 
Company  itself.    The  managers  exceeded  their  powers,  and  acted 
illegally  and  fraudulently,  the  subject  being  then  litigious ;  and  the 
ol)jection  of  litigiosity  applies  not  only  to  the  one  party,  but  to  the 
other.    If  not,    the    transaction   would  be  good,  and  the  lessee 
Vonld  be  safe,  though    the  granter  of  the   lease  might   be   Kable 
in  damages  to  the  parties  hurt  by  it.     But  it  is  a  question,  whether 
*U  tLis  goes  any  further  than  the  interest  of  the  creditors ;  and  whe- 
uier  quoad  the  Company  itself^  the  lease  may  not  still  be  considered 
aigood." 
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1801.      his  own  fraud.    In  answer,  it  was  stated,  that  where  a  lease 
had  been  obtained  by  the  lessee  through  fraud  on  his  part, 


PLA8KETT,&c.  and  the  lands  evicted'  through  that  fraud,  the  tenant  could 

STEWART,  &c.haye  no  recourse  against  the  landlord — ^and  that  the  lease 

entered  into  was  a  fraudulent  and  collusive  transaction,  bj 

which  the  Company's  managers  had  it  in  view  to  defeat  the 

right  of  their  lawful  creditors,  and  Professor  Fordyce,  aware 

of  the  circumstances  in  which  the  Company  were  placed, 

availed  himself  of  the  opportunity  to  obtain  a  profitable 

lease  to  their  hurt  and  prejudice. 

March  5  and       The  Lords,  of  this  date,  pronounced  this  interlocutor : — 

8,  1799.         .(  B,epel  the  objections  pleaded  for  the  York  Buildings 

*'  Company,  and  find  them  liable  in  damages  to  the  claimant, 

"  David  Stewart,  upon  the  warrandice   contained  in   the 

'*  lease  in  question,  and  remit  to  Lord  Meadowbank,  in 

"  place  of  Lord  Monboddo,  to  hear  parties  procurators  upon 

**  the  quantum,  and  also  how  far  the  claimant  has  a  prefer- 

'*  ence  upon  the  funds  of  the  York  Buildings  Company  ta 

"  any  class  of  creditors,  or  can  only  operate  his  payment 

<*  out  of  the  Company's  reversion."    An  appeal  was  taken 

Dec.  17  and    but  afterwards  withdrawn,  and  another  reclaiming  petitioa 

iil,  1799.        ^as  presented,  but  the  Court  adhered.* 

Against  these  interlocutors  the  present    appeal  wa- 
brought. 

Pleaded  for  the  Appellant. — The  lease  with  Fordyce  waa 
a  fraudulent  and  collusive  transaction  betwixt  the  Company- 
manager  and  him,  whereby  he  obtained  an  unfair  advanta^ 
in  the  lease  in  question,  to  the  prejudice  of  the  Compan— 
And  as  the  lessee  cannot  reap  the  benefit  of  his  own  frau— 
he  is  not  entitled  to  any  damages  against  the  Company  f^ 
eviction  of  that  lease  at  the  instance  of  the  Company's  cre<= 
tors.  The  lease  was  reduced  on  the  special  ground  of  fra^ 
and  collusion,  which  is  shown  from  the  reasons  of  reducti  ^ 
on  that  head  being  sustained.     And  although  it  may  be  mm 


♦  Interlocutor  17th  December  1799. 
Lord  President  Campbell. — "  This  interlocutor  is  right.     P^' 
former  notes.     The  York  Building's  Company  were  no  parties 
the  reduction  of  the  lease.     It  is  not  so  much  as  pleaded  tha.^ 
was  reducible  quoad  the  Company.     There  is  no  fraud ;  hut  stron 
circumstances  of  homologation  on  their  part,  and,  on  that  ground 
the  Company  are  liable  ;  yet  it  has  been  said,  this  does  not  opeia^ 
ajiainst  creditors.     Here  all  parties  acquiesced  for  thirty  years.    AJ 
here.— Session  Papers  vol.  64. 
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nutted  that  absolate  warrandice  in  a  lease,  whether  expressed       i^oi* 

or  implied,  attaches  to  the  acts  or  deeds  of  the  landlord,  or    " 

to  the  defects  in  his  right;    and  that  if  the  possession  ig^''^**J^''^»  ^' 
eficted  from  the  tenant,  in  consequence  of  such  acts  or  de-sTswAHT,  &c. 
fects,  the  landlord  is  bound  to  give  him  an  equivalent  for 
the  loss  he  sustains  by  being  deprived  of  such  pgssession  ; 
itill,  the  i^pellants  hold  it  to  be  equally  dear,  that  if  the 
possession  is  evicted  from  the  tenant  on  account  of  his  own 
fraad  in  obtaining  the  lease,  as  in  the  present  case,  the  land- 
lord is  not  liable  in  warrandice.    The  Company  may  not  be 
entitled  to  reduce  the  lease  in  consequence  of  their  paAici- 
pation  in  the  fraud,  but  it  does  not  follow  that  they  are 
liable  in  warranty  to  indemnify  the  lessee  for  the  evicted 
possession,  as  if  he  were  an  innocent  party,  and  the  fraud 
which  had  been  committed  not  one  of  his  own  seeking.     But 
even  supposing  he  were  entitled  to  indemnification,  it  could 
not  be  on  the  footing  here  claimed, — namely,  of  demanding 
the  whole  sum  of  the  stipulated  rent  which  was  known  to  be 
under  the  real  value.     Such  might  be  maintainable  where  a 
grassum  was  given,  but  all  that  was  here  paid  by  Fordyce 
^was  a  petty  bribe  to  Mr.  Pembroke,  which  was  one  of  the 
proofs  of  fraud.     In  effect,  this  would  be  to  give  him  £500 
of  rent  for  every  year  of  the  lease. 

Pleaded/or  the  Respondent. — At  the  time  the  lease  was 
.^ranted,  the  situation  of  the  Company,  from  diligence  used 
'Against  their  estates  by  their  creditors,  was  such  as  to  ren- 
der a  lease  by  them,  at  that  juncture  of  time,  challengeable, 
tthongh  not  such  as  to  render  every  lease  of  theirs  void,  as 
^^ppears  from  the  judgment  of  your  Lordships  sustaining  the 
lease  of  Fingask,  which  was  of  the  very  same  date.     The 
principal  feature  by  which  the  lease  of  Belhelvie  differed 
4rom  that  of  Fingask,  was,  that  the  former  was  a  proroga- 
^on,  or  a  renewal  of  a  subsisting  lease,  of  which  five  years 
were  yet  to  run.    When  a  prorogation  lease  of  this  kind  is 
granted,  it  is  as  good  as  any  other  lease  against  the  lessor ; 
and  when  successfully  challenged  by  a  third  party  having  in- 
terest, the  lessee's  recourse  against  the  lessor  is  entire,  un- 
der the  warrandice,  to  the  full  extent  of  the  damage  sus- 
tained.  The  objection  which  the  law  of  Scotland  has  always  Lord  Cran- 
Bustained  to  prorogation  leases,  granted  in  circumstances^^pg^^g^Jj^ '" 
like  the  present,  is  only  where  third  parties  challenge  the  Jan.  4,  1757. 
right;    but  it  never  has  been  held  that  such  objection  ia^*^""'  1^^^^- 
competent  to  the  lessor  himself.    The  grounds  on  which  the 
lease  was  reduced  in  this  case,  were  not  fraud  and  collusion, 
but  the  state  of  the  Company  at  the  time  the  lease  was 
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1801.      granted.    The  diligences  of  inhibition,  a^adications  against 
the  estate,  &c.  were  the  sole  grounds.     There  is  no  evi- 


PLASKKTT,  &c.  dence  of  fraud— the  length  and  endurance  of  the  lease  did 
STBWABT  8fc.^^^  amount  to  such,  because,  in  the  case  of  Fingask,  a  lease 
of  99  years  was  sustained  in  similar  circumstances.  Nor  was 
there  any  evidence  that  Dr.  Fordyce  was  apprised  of  the 
diligence  out  against  the  Company,  but,  even  supposing  he 
had  been  informed,  there  was  nothing  to  prevent  him  from 
going  into  a  lease  with  the  Company,  who  knew  as  much  as 
he  did  of  its  own  affairs,  and  who  was  in  perfect  bona  fidt  in 
the  transaction,  in  so  far  as  the  Company  was  concerned. 
No  constructive  fraud,  therefore,  can  be  maintained,  and  no 
actual  fraud  is  proved,  although  dark  hints  of  it,  such  as 
their  officer  taking  a  bribe,  have  been  averred.  Nor  is  such 
fraud  established  by  the  inadequacy  of  the  rent  in  the  lease, 
as  this  affords  no  ground  to  question  the  lease.  On  the 
whole  grounds,  therefore,  the  obligation  of  the  Company  to 
indemnify  the  lessee  for  the  eviction  of  the  lease  under 
their  warrandice  of  the  same,  must  stand  unquestioned. 

After  hearing  counsel, 

Lord  Chancellor  Eldon  said, 
My  Lords, 

"  This  is  a  case,  the  particulars  of  which  are,  (Here  his  Loidship 
enumerated  the  particular  circuinstances  of  the  case.) 

^^  The  predecessor  of  Mr.  Stewart  bad  obtained  a  lease  of  the  estate 
of  Belhelvie,  and  which  lease  was  charged  by  the  appellants  as 
fraudulent  and  covinous,  and,  on  these  grounds,  the  original  lessee 
had  been  evicted,  by  interlocutors  of  the  Court  of  Session,  and  affirm- 
ed on  appeal,  in  the  year  1779. 

^*  The  interlocutors  now  complained  of,  have  sanctioned  a  daink^ 
of  damages  for  the  eviction  of  the  lease,  as  against  the  York  Build — 
ings  Company,  on  the  ground  of  a  covenant  of  warranty  in  the  on — 
ginal  lease  so  set  aside ;  but,  as  I  cannot  assent  to  hold,  that  anj^^ 
claim  of  damages  ^ses  in  this  case,  I  move  your  Lordships  to  re  — 
verse  the  interlocutors,  on  the  ground  that  the  claim  arose  out  of  aKs- 
unjust  and  unhallowed  transaction  from  the  beginning." 

Lord  Rosslym  concurred. 

It  was  ordered  and  adjudged  that  the  interlocutors  b^^ 
and  the  same  are  hereby  reversed,  and  that  the  de? — 
fenders  be  assoilzied. 

For  Appellants,  J.  Mitford^  R.  Dundas,  John  Clerk. 

For  Respondents,  W.  Grant,  R.  Hodshon  Cay,  W.  Erskine^ 

NoTK.— The  6rst  part  of  this  case  is  reported  Mor.  12,244,  hut 
the  question  of  damages  is  not  reported. 
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^iB  Jambs  Golquhoun  of  Luss,  Bart.,  Appellant ;  v. 

The  -Provost  and  Magistratbs  of  Dambar-  \  magistrates 

tOTk,  His  Grace  the  Dokb  of  Montrose,  >  Respondents.  Dumbarton, 
Pbtbr  Spibrs  of  Gulcroich,  and  Others,    )  *^* 

House  of  Lords,  18th  June  1801. 

S^ijiicoif  Fishing— Stbnt  Nbts  iLLsaikL — Imhrmorial  Usaob.— 

Tke  appellant's  lessees  haring,  in  the  exercise  of  the  right  of  fishing' 

in    ^lie  rirer  Leveo,  resorted  to  a  mode  of  fishing,  by  means  of 

fix^^<3  stobs  and  nets  placed  at  the  mouth  of  the  river,  so  closely 

to^^ther,  and  the  nets  so  close  in  the  meshes  as  to  prevent  the  fish 

fn^na  getting  up  the  river,  to  the  injury  of  the  rights  of  fishing  of 

th^    upper  heritors.     And  this  mode  of  fishing  being  claimed  in 

rix-^ne  of  immemorial  usage  of  such  fishing :  Held  in  the  Court 

of  Session,  that  as  the  appellant  had  produced  no  right  to  a  cruive 

fi^lxing,  he  was  not  entitled  to  exercise   his  right  of  fishing  by 

th^t^e  stent  nets.     In  the  House  of  Lords,  the  case  was  remitted 

f'>p    reconsideration,  with  doubts  expressed,  whether  the  statutes 

^^   x-egard  to  cruive  fishings  could  apply  to  the  mode  here  practis- 

^^  and  also,  whether  an  immemorial  usage  of  such  fishing  could 

^  destroyed,  by  its  merely  bearing  an  analogy  to  cruive  fishing. 

1*116  appellant's  ancestor,  Sir  John  Colquhonn  of  Luss* 
acquired  by  purchase  from  the  Dake  Lennox,  certain  lands 
^^  the  county  of  Dumbarton  called  Baloch,  "  with  the  fish- 
**  ingg  of  salmon,  and  other  fishings,  in  the  river  of  Leven 
''  &&d  loch  of  Lochlomond,"  or  Lochmouth. 

The  respondents,  the  town  of  Dumbarton,  had  a  right  of 
fi«hing  salmon  on  the  lower  part  of  river  Leven,  at  the 
'^outh  near  to  the  sea. 

Xhe  other  respondents  were  superior  heritors,  having 
^^Slits  of  fishing  above  that  of  the  appellant. 

When  the  appellant's  ancestor  fished  his  own  salmon,  this 

^a^  done  by  fixing   a   row    of   stobs   or  stakes   into  the 

^ba.nnel  of  the  river,   about  eight  or  ten  feet  apart,  and 

^v^ning  in  a  curved  line  bending  upwards  across  the  river, 

i^     the  middle  of  which  an  opening  was  left  of  twenty  or 

thirty  feet  wide,  through  which  boats  passed.     Their  nets 

Were  put  into  the  water  at  some  distance  above  the  stobs, 

^d  one  net  tied  to  another,  till  they  extended  as  near  the 

bank  on  each  side  as  a  boat  could  reach — the  top  of  these 

Aei«  being  kept  afloat,  and  the  bottom  sunk  with  slates^ 
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1801.       The  fish  got  entangled  by  running  against  them,  were 
caught  by  the  gills,  and  were  suspended  there  until,  on  the 


coLQonocN  fisherman  seeing  the  cork  sink,  rowed  to  the  spot  and  seeu- 

MAoisTBATBs  ^^^  ^^  salmou,  aud,  according  to  this  fashion,  it  was  alleg- 

o'         ed  by  the  appellant  that  he  had  immemorial  possession  of 

But,  in  1760,  the  appellant's  father  let  his  fishing  to  an 
English  company,  who  made  considerable  alterations  in  this 
mode  of  fishing.  They  brought  down  the  row  of  stobs  to 
the  mouth  of  the  river,  and  placed  these  stobs  much  closer. 
They  fastened  nets  to  them  with  strings  at  top  and  bottom. 
These  nets  were  thicker  in  the  twine,  and  closer  in  the 
mesh,  so  as  not  to  serve  the  purpose  of  hanging  and  catching 
the  fish  5y  the  gills,  but  of  detaining  them  in  the  river  be- 
low, until  the  fishermen  caught  them  with  their  draught 
nets. 

The  result  of  this  fishing  was  to  injure  that  of  the  supe- 
rior heritors,  and,  in  particular,  the  inferior  fishing  immedi- 
ately below,  belonging  to  the  town  of  Dumbarton.  Various 
complaints  arose,  and  litigation  took  place. 

The  town  of  Dumbarton  raised  at  last  a  declarator  against 
the  appellant's  father,  afterwards  transferred,  on  his  death, 
against  him,  to  have  it  found  that  he  had  no  right  to  erect 
cruives  upon  the  said  water  of  Leven,  nor  to  keep  up  unlaw- 
ful engines  at  present  employed  by  him  in  the  said  fishing, 
to  the  great  hurt  and  prejudice  of  the  respondents'  salmon 
fishing,  and  hurt  of  the  navigation  of  the  river,  and  thus  pre- 
venting the  fish  to  get  up  the  river,  and  that  the  defender 
(appellant)  had  only  a  right  of  salmon  fishing  by  net  and 
coble,  in  the  usual  and  legal  manner. 
Dec.  4. 1789.  j^  ^jjjg  process,  the  Court  found  that  "  the  magistrates  of 
"  the  town  of  Dumbarton  have  a  sufiicient  title  to  insist  in 
"  this  action ;  finds  the  defender  has  produced  no  right  to  a 
**  cruive  fishing  in  the  river  Leven,  nor  to  erect  therein  the 
"  engines  complained  of ;  and  he  is  bound  to  remove  the 
"  same,  and  decern." 

The  appellant,  conceiving  that  this  interlocutor  did  not 
affect  his  mode  of  fishing,  as  practised  previous  to  the  lease 
to  the  English  company,  brought  a  declarator  to  have  his 
right  declared  against  the  magistrates,  as  well  as  against  the 
superior  heritors,  viz.  that  <^  he  has  a  right  to  fish  the  salmon 
**  in  the  same  manner  as  was  practised  by  his  ancestors  for 
**  time  past  memory,  and  that  in  virtue  of  his  special  grants 
"  of  salmon  fishing  in  the  said  loch  and  river,  he  has  good 
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"right  to  exercise  his  salmon  fishing  in  the  said  loch  and       1801. 

"  rirer  by  all  lawful  ways  and  means,  by  net  and  coble,  or    

"  by  shooting  rows  of  nets  wholly  across,  and  sinking  the   colquhouw 
*'8ame  to  the  bottom  with  weights,  and  floating  them  to  the  magistrates 
"surface  with  cork;  and  to  drive  the  rows  of  stobs  or  posts  ^^^bartom, 
"  across  the  bed  of  the  river,  for  preventing  these  nets  from         &c, 
"  being  carried  down  by  the  current,  and  to  fix  hanging  or 
"  misUng  nets  by  the  one  end  to  the  posts,  for  masking  the 
"figh." 

These  two  declarators  were  conjoined :  and  afterwards  a 
proof  was  allowed  and  taken  by  both  parties. 

Theqaestion  was  argued  as  if  it  were  one  between  the 
magistrates  of  Dumbarton  and  the  appellant,  leaving  the 
appellant's  case  with  the  other  respondents  to  be  afterwards 
disposed  of.     It  was  maintained  that  the  magistrates  had  no 
tide  to  insist  in  this  action,  in  so  far  as  the  mode  of  fishing 
bjhim  in  the  upper  part  of  the  water,  because  they  had  no 
interest  so  to  question  his  right  and  mode  of  fishing,  they  be- 
ing lower  heritors  on  the  river,  and  not  higher  heritors,  so 
that  his  mode  of  fishing  could  not,  from  the  nature  and 
babits  of  the  fish,  be  detrimental  to  the  right  of  the  lower 
beritors.    Before  the  salmon  got  to  the  appellant's  fishing 
grounds,  they  must  necessarily  have  come  through  and  have 
got  oat  of  the  fishing  grounds  belonging  to  the  town  of 
Dumbarton,  and,  consequently,  the  moment  this  took  place, 
tbe  interest  of  the  town  of  Dumbarton  ceased  and  determin- 
^,  and  they  could  catch  no  salmon  but  such  as  had  already 
passed  beyond  the  bounds  belonging  to  the  town.    It  was 
answered,  that  the  magistrates'  title  to  insist  in  this  action 
^lative  to  their  fishing,  was  beyond  all  dispute.     It  was 
enough  for  the  town  of  Dumbarton  to  aver  And  show,  that 
^beir  fishing,  at  one  time  good,  was^  since  the  erection  of 
^be  engines  in  question,  entirely  destroyed,  and  though  it 
^gbt  seem  at  first  sight  very  plausible  in  theory,  that  the 
Wrier  or  structure  erected  by  the  appellant  in  a  higher 
part  of  the  river,  could  not  prevent  the  fish  from  coming  to 
Ae  fishing  grounds  belonging  to  the  town  of  Dumbarton, 
yot  the  fact  was  indisputable,  and  could  be  proved,  that 
^nch  structure  had  diminished  the  fishing  to  less  than  a 
fourth  of  what  it  was ;  and  this  was  tbe  general  tendency  of 
cruive  fishing.     Besides,  it  was  hurtful  to  the  fishing  other- 
^,  because,  as  salmon  are  led  by  natural  instinct  into 
^•iese  rivers  to  spawn,  if  engines  are  so  erected  as  to  prevent 
a  single  salmon  from  getting  up  to  deposit  its  spawn,  the 
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1801.       river,  in  the  course  of  time,  would  become  entirely  barren 
The  appellant  farther  maintained,  in  reply  to  what  wa 


coLQUHouN   said  as  to  these  structures  hurting  the  right  of  nayigation 

MACI8TRATB8  *^*^  ^^  ^®  ^^^  ^^^^  *  right,  thcu  it  could  not  be  affected  bj 

OF         the  allegation  that  it  may  prove  hurtful  to  the  navigation  o 

DCTMBARTON.   ^J^^   ^VCr. 

oec. 

Dec.  21,1703,  The  Lords,  of  this  date,  pronounced  this  interlocutor:— 
and  Jan.  16,  ««  jn  respect  the  title  of  magistrates  and  town  council  o 
"  Dumbarton  to  insist  in  the  present  action  against  Si 
"  James  Colquhoun  has  been  already  sustained,  find  it  an 
"  necessary  in  hoc  statu  to  determine  upon  the  titles  of  th< 
''  other  pursuers :  find  that  Sir  James  Colquhoun,  having 
•*  produced  no  right  to  a  cruive  fishing,  he  is  not  entitled  U 
**  exercise  his  right  of  fishing  by  stobs  and  nets,  as  claimei 
**  by  him  previous  to  the  year  1760,  nor  to  interrupt  thi 
'*  navigation  either  in  the  river,  or  in  the  mouth  of  Loci 
''  Lomond,  and  in  so  far  decern  and  declare  in  the  action  a 
*'  the  instance  of  the  town  of  Dumbarton.  And  in  the  ac 
"  tion  of  declarator  at  the  instance  of  Sir  James  Colquhouc 
'*  assoilzie  the  magistrates  and  town  council  of  Dumbarto 
"  from  the  whole  conclusions  thereof,  and  decern ;  but  rem 
**  to  Lord  Craig  to  hear  the  other  parts  thereon."* 


♦  Opinions  of  the  Judges. 

Lord  President  Campbell  said, — '^  This  is  a  question^  whetbei 
stent  nets  across  a  river  are  lawful. 

"  In  three  instances,  at  least,  they  have  been  found  unlawfal 
The  first  is  Fountainhall,  10th  Feb.  1693,  Fishers  on  Don.  Thl 
decision  has  escaped  the  counsel,  as  it  happened  not  to  be  reporte( 
in  the  Dictionary;  but  it  concludes  with  these  words :  —  ^  And  th* 

*  Lords  further  discharged  either  party  to  make  use  of  a  stent  nd 
<  as  that  which  had  been  the  origio  maliy  and  bone  of  contention  be 
^  tween  them.' 

'^  The  second  case  is  the  Duke  of  Queensberry  against  the  Magii 
Mor.  14,279.  trates  of  Annandale  in  1771,  Nov.  19.  In  it  the  Court  found :— A 
to  salmon  fishing  in  the  river  of  Annan,  'Find  that  although  the  Mai 
^  quis,  the  inferior  heritor,  and  his  tenants,  have  right  to  use  all  legt 
^  engines  and  methods  for  catching  the  fish  conform  to  law,  and  t 
*■  their  possession ;  yet  they  have  no  right,  either  in  time  of  actoi 

*  fishing,  or  in  any  other  time,  to  erect  any  engine,  or  use  any  mc 
'  thod,  not  for  the  purpose  of  catching  the  fish,  but  for  preventing  c 
^  obstructing  them  from  passing  up  the  river ;  and  therefore  find  tha 
'  the  method  used  by  them  of  stenting  nets  across  the  river  ar 

*  illegal.' 

''  The  third  case  was  the  former  judgment  in  this  very  case,  4tl 
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Against    these    interlocntors   the    present    appeal  was       1801. 

Isronght 


Pleaded  by  the  Appellant.— The  town  of  Dumbarton  has  coi-Q^eouw 
no  interest  either  to  insist  in  a  process  for  limiting  the  ap-  magistbates 
-jiellant's  right  of  fishing,  or  to  oppose  the  conclusions  of  the         ^^ 
eammons;    because  the  salmon  fishing  belonging  to  the  ^     ^^^      ' 
town  of  Dumbarton,  in  the  lower  part  of  the  river,  neyer 
can  be  affected  by  any  mode  of  fishing  which  the  appellant 
maj  follow  in  the  upper  part,  as  it  is  an  undisputed  fact, 


Dec  1789,  where  two  points  were  decided,  first,  that  Sir  James  had 
lU)  right  to  cmiyes ;  2dly,  That  he  had  no  right  to  use  the  engine  in 
question,  which  was  no  other  than  a  stented  net  across  the  bottom 
of  the  loch,  according  to  an  improved  plan,  and  somewhat  more  de- 
•Iroctive  than  formerly. 

^  Another  point  was  decided,  viz.  that  the  pursuers  had  a  title  to 
complain,  and  their  title  is  the  same  now. 

**  The  great  object  of  these  bulwarks,  whether  of  stone  or  net- 
work, 18  to  prevent  the  passage  of  the  fish  upwards,  and  to  keep 
them  in  a  pool  below,  where  they  are  easily  caught,  either  by  net  and 
coble,  by  stell  nets,  or  other  methods.  The  new  mode  was  by  a  stell 
of  a  particular  coniBtruction.  The  old  was  by  hang  nets, — ^masking 
**eta, — trap  nets,  &c. 

*^  A  salmon,  when  stopped  by  a  djke,  endeavours  to  make  over 
^t^  bat,  when  stopped  by  a  net,  seldom  attempts  this.  Some  of  them 
'^aj  try  to  get  through,  and  are  caught  in  the  meshes,  but,  in  gene- 
*^^,  they  keep  below. 

"^  The  stobs  are  not  placed  at  the  mouth  of  the  river,  but  within 
^lie  loch,  in  order  to  make  a  pool  below." 

Lord  Justice  Clerk  (M'Queen). — "  Leven  is  a  public  river. 
-l^Tie  alveus  as  well  as  the  river,  is  juris  publici.  No  party,  whether 
^^^g  or  individual,  is  entitled  to  shut  up  a  public  river  by  any  bul- 
^^'^ark  whatever.  No  doubt  there  is  an  exception  of  cruive  fishing 
S^^ted  by  the  crown,  but  these  are  subject  to  regulations.  I  think 
^^nted  nets  across  a  river  are  illegal." 

Lord  Abcrcrombt. — **  Of  the  same  opinion." 
Lord  Mbthven. — '*  Of  the  same  opinion." 
Lord  Dunsinnan. — ^'  Of  the  same  opinion." 
liORD  Momboddo. — <<  Of  the  contrary  opinion.    This  is  an  inferior 
^node." 

Lord  Swinton. — '^  The  case  is  precisely  the  same  as  was  decided 
^^  the  Sessions  in  Carlisle,  two  years  ago,  between  Lord  Lauderdale 
^d  others.    The  engine  was  found  to  be  illegal,  and  held  to  be  a 
^oisance." 
President  Campbell's  Session  Papers,  Vol.  71- 
Vol.  IV.  Q 
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1801.       that  the  fishing  is  confined  to  salmon  going  up  the  rivei 

from  the  sea,  and  that  the  fish  which  are  going  down  th< 

coLQDHouN  j.jygj.^  aftor  haviug  spawned,  are  never  killed,  so  that  no  fisl 
MAGISTRATES  aro  takou  at  the  appellant's  fishing  but  such  as  have  already 
DrjiB^vuTON  ^®^*P®^  *^®  bounds  of  the  fishing  belonging  to  the  town  o 
&c.  '  Dumbarton.  The  appellant  and  his  authors  have  from  tinn 
immemorial  been  in  possession  of  a  salmon  fishing  at  the 
loch  mouth,  by  means  of  stobs  and  set  nets,  in  the  mannei 
before  described;  and  although  certain  alterations  in  thifi 
mode  of  fishing  were  introduced  when  the  fishings  were  let  to 
the  English  company  and  were  challenged,  yet  the  old  mode 
of  fishing  by  stobs  and  set  nets,  which  had  been  so  practised 
for  time  immemorial  before  the  year  1760,  was  never  in- 
terrupted or  challenged  by  any  party  having  interest,  but, 
on  the  contrary,  was  acquiesced  in  by  the  respondents. 
And,  having  so  fished,  he  has  acquired  an  undoubted  righi 
to  continue  that  mode  of  fishing  in  all  time  coming,  and  the 
possession  which  has  thus  followed  must  be  held  to  be  ex- 
planatory of  the  grants  contained  in  the  appellant's  and  hia 
authors'  titles.  This  being  established^  the  mere  allegation 
that  this  may  impede  the  navigation  of  the  river,  cannot 
affect  his  right. 

Pleaded  for  the  Respondents, — There  is  no  occasion  to 
dispute  the  title  of  the  magistrates  of  Dumbarton  to  raise 
this  declarator  in  regard  to  their  fishing,  as  that  is  beyond 
all  dispute.  The  question  of  title  in  the  other  respondents, 
is  not  now  in  issue,  that  being  reserved.  The  real  question 
is,  has  the  appellant  a  grant  of  cruive  fishing  in  the  river  in 
question  ?  His  title  confers  only  a  right  of  salmon  fishing 
in  general  terms.  The  possession  had  by  him,  whether 
prior  or  subsequent  to  1760,  cannot  raise  that  title  into  a 
right  of  cruive  fishing,  and  even  if  he  had  a  right  of  crnive 
fishing  in  express  terms,  the  mode  of  fishing  resorted  to  by 
him  prior  and  subsequent  to  1760,  would  not  have  been 
warranted  by  such  a  right.  The  fishing  bycruives  andyairs 
has  been  regulated  by  acts  of  parliament,  which  were  fram- 
ed because  fishing  by  cruives  was  more  destructive  ;  and  al- 
though nothing  was  mentioned  about  the  modes  practised 
by  the  appellant,  yet  as  the  principle  which  dictated  these 
enactments  is  the  same,  namely,  the  destruction  of  the  fish 
by  fixed  machinery  and  such  like  devices,  the  acts  must 
be  held  to  apply  to  all  such  apparatus  for  catching  salmon. 
These  acts  were  intended  to  restrain  the  method  of  fishing 
by  cruives,  and  it  is  not  to  be  supposed  that  a  more  destrac- 
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tire  mode  of  fishing,  of  a  Himilar  nature,  was  to  be  allowed       leoi 

and  practised,   devised  probably  to  evade  the  acts.     The    

appellant  cannot  defend  the  mode  Of  fishing  practised  sub-  colquhoum 
sequent  to  1760  ;  he  now  confines  the  argument  to  the  trade 
practised  by  him  prior  thereto  ;  but  this  practice  to  which  of 
he  refers,  and  on  which  he  founds  a  prescriptive  right  of  ^^"^^J^^on, 
possession,  being  by  fixed  machinery,  is  equally  objection- 
able, and  equally  illegal ;  and  if  his  mode  of  fishing  be  con- 
trary to  law,  then  no  length  of  time  of  use  and  possession 
can  justify  or  give  a  right  of  fishing,  by  erecting  wooden 
posts  or  Btobs  across  the  mouth  of  a  river,  for  the  purpose 
of  enhancing  the  value  of  his  own  fishing,  contrary  to  law. 
The  interest  of  the  town  of  Dumbarton,  although  lower  in 
the  river  thaii  the  appellant,  is  undoubted.  It  is  enough 
that  the  town  show,  by  the  machinery  in  question,  their  fish- 
ings have  been  hurt — that  the  salmon  will  be  prevented  from 
getting  up  to  spawn — and  that  the  mode  practised  is  illegal 
in  itself. 

After  hearing  counsel, 
Tbe  Lord  Chancellor  Eldon  said, — 
"  My  Lords, 

''The  present  appeal  is  brought  from  two  interlocutors  of  the 
Ooort  of  Session,  one  as  far  back  as  the  4th  December  1789,  and 
the  other  of  21st  December  1793. 

'*To  make  the  proceedings  in  the  cause  intelligible  to  your  Lord- 
ships, I  must  mention,  that  the  appellant,  Sir  James  Colquhoun^ 
and  his  predecessors^  were  in  possession  of  a  salmon  fishing,  of  some 
species  or  other,  in  the  river  Leven,  which  they  had  acquired  from 
the  ancient  family  of  Lennox.     It  was  stated,  that  of  this  fishing 
they  bad  had  undisturbed  possession  from  time  immemorial,  and  the 
mode  contended  for  was  by  fixing  stobs  in  the  river  and  putting  nets 
into  the  stream,  so  that  they  should  fasten  on  these  stobs,  the  nets 
being  supported- with  cork  at  the  top,  and  at  the  bottom  sunk  with 
stones.     It  was  stated,  that  from  time  out  of  memory  the  fishing 
had  received  no  interruption  down  to  J  760. 

'^  At  this  period,  the  fishings  are  let  to  an  English  Company,  who 
altered  the  mode  formerly  practised,  rendering  it  much  more  pro- 
ductive. The  superior  heritors  then  complained,  (and  naturally 
enough  if  they  had  rights  of  salmon  fishing,)  that  the  fish  were 
much  diminished  in  their  part  of  the  river,  and  insisted  that  they 
bad  a  right  to  abate  the  new  erections.  In  the  correspondence  be- 
tween the  parties  upon  this  subject,  before  any  action  was  commen- 
ced, they  do  not  seem  to  have  complained  of  what  the  appellant  calls 
bis  ancient  and  immemorial  mode  of  fishing,  but  of  this  alteration 
in  17^- 


&c. 
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1 801 .  ''  "^^  io^im  of  Dmnbartoot  too,  who  had  a  fishing  of  salmon  lower 

.    down  the  river,  also  complained  that  they  were  prejudiced  by  these 

coLunuouN  new  erections  ;  they  stated,  that  by  them  their  fishings  were  dimi*  ^ 
^*  nished  three-fourths  in  value.    They  did  not  make  out  clearly  how^ 

(.y  this  prejudice  arose,  but  alleged  that  the  salmon  which  bad  beer^ 

DUMBAiiTON,  spawned  in  the  river  continued  to  retain  a  great  attachment  to  il^ 
and  naturally  returned  thither  from  the  sea  to  deposit  their  spawi^^ 
but  that^  if  the  appellant's  new  erections  were  suffered  to  remain,  ik::::^ 
fish  would  be  left  which  had  that  attachment  to  the  river. 

**  The  superior  heritors,  in  1786,  brought  an  action  of  dedarat^^ 
concluding  in  their  summons  that  Sir  James  Colquhoun  had  neitl^^^ 
a  right  to  cruive  nor  to  keep  up  '*  the  unlawful  engines  at  pres^^^ 
"  employed  by  him/'  which  they  considered  to  be  different  fir^^j^ 
cruives.     (Here  the  conclusions  of  the  summons  were  read.) 

**  The  appellant  contended,  that  these  pursuers  not  having  rigrbis 
of  salmon  fishing,  had  no  title  or  interest  to  insist  in  the  action.  U 
seems  to  be  undisputed,  that  this  was  not  the  species  of  action  suited, 
to  do  away  any  interruptions  to  the  public  right  of  navigation.  , 

^^  It  is  stated,  that  to  help  out  their  case,  the  superior  heritors  pre* 
vailed  upon  the  town  of  Dumbarton  to  bring  another  action.  There 
is  no  proof  of  this ;  but,  in  point  of  fact,  this  action  was  oommen- 
ced,  in  which  the  conclusions  were  nearly  the  same  as  in  the  fiirmer 
action. 

'<  The  appellant  contended,  also,  that  the  town  had  no  title  or  in- 
terest to  insist  in  the  action,  and  that  his  stented  nets  conld  be  of 
no  prejudice  to  them.  I  do  not  hesitate  to  say,  that  I  think  it  wiH 
be  difficult  to  show  that  the  town  of  Dumbarton  had  an  interestjii 
object  to  the  fishing  as  practised  before  1760,  if  they  have  nothiaf 
to  urge  on  their  part  but  the  philosophical  argument  alre^yfaUndeii 
to ;  for  if  weight  is  to  be  given  to  this  argument,  long  before  I76i^ 
not  a  fish  would  have  been  left  in  the  river. 

"  These  processes  came  on  to  be  heard  in  July  1787,  and  conde- 
scendences were  ordered  to  be  given  in,  both  for  the  superior  h^ton 
and  for  the  town  of  Dumbarton.  To  this  period,  the  only  questioB 
between  the  parties  was,  as  to  the  right  of  keeping  up  the  erectiotf 
of  1760.  And  it  does  not  follow,  that  if  the  town  of  Dumbutoi  . 
could  make  out  an  interest  against  that  mode  of  fishing,  that  A?  t 
could  also  against  the  old  mode.  ] 

"  On  the  3d  July  1787,  the  Lord  Ordinary  pronounced  an  intff-  "^ 
locutor  in  favour  of  the  appellant.  (This  interiocutor  read  kyliil  ] 
Lordship). 

«*  This  argument  proceeds  on  a  matter  of  fact,  and  a  principle  d  i 
law  drawn  from  it,  that  the  defender,  having  made  out  a  right  tl  -^ 
cruive-fishing,  was  entitled  to  exercise  this  mode  of  fishing  whiA 
had  been  erected.  It  is  not  now  urged  that  the  appellant  has  an^ 
to  a  cruive-fishing  in  point  of  fact,  and  I  have  not  heard  from  tbe 
arguments  at  the  bar  sufficient  to  satisfy  me,  that  a  right  to  craifei 
would  give  also  a  right  to  this  species  of  fishing. 
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"The  two  processes  were  then  conjoined,  and  the  Lord  Ordinary,        jgoi. 

on  the  4th  December  1769,  pronounced  the  first  interlocutor  ap-     . 

p<aled  from. — (This  interlocutor  read  by  his  Lordship.) — This  does  colqohoun 
not  contain  so  direct  a  proposition  as  the  former  interlocutor ;  but  it  ^* 

is  difficult  to  say  why  it  should  say  one  word  of  cruives.     It  must  "^^^^^ 
l>e  eonaidered  as  stating  negatively  on  this  point  what  the  prior  in-  Dumbarton, 
tieiiecutor  bad  stated  affirmatively.  ^<^* 

'^The  appellant  then  argued,  that  if  he  should  be  found  to  hare 
no  right  to  keep  up  the  erections  of  1760,  still  he  had  a  right  to  say, 
that  showing  an  immemorial  possession  of  a  certain  species  of  fish- 
iig  before  that  period,  his  ancient  fishings  should  not  be  cut  up  root 
and  branch.  The  pursuer  answered,  that  the  Court  had  no  right  to 
dedde  upon  that,  the  actions  being  only  to  do  away  the  encroach- 
aents  in  1 760 ;  and  the  Court  seem  to  have  been  of  the  same 
opinion. 

"The  porsners,  however,  went  of  their  own  accord,  and  destroyed 
every  t^edes  of  obstruction  on  the  river.  And  the  appellant  then 
commenced  his  action  of  declarator  to  establish  his  right  to  the  old 
iDode  of  fishing. — (Hi^  Lordship  read  the  conclusion  of  the  appel- 
lant's summons.) — The  declarator  was  conjoined  with  the  two  for- 
mer actions. 

*"  The  operation  of  this,  I  conceive,  was  to  bring  distinctly  before 
tile  Court  the  following  questions : — Whether  the  superior  heritors 
had  a  title  or  not  to  insist  in  their  action  against  the  appellant  ? 
Whether  or  not  the  town  of  Dumbarton  had  an  interest  to  insist 
igunst  the  erections  of  1760  ?  And,  also,  against  the  former  mode 
« it  had  been  practised?  If  the  erections  of  1760  were  illegal, 
whether  or  not  the  mode  prior  to  1760  was  also  illegal  ?  If  the  ap- 
pelliDt  could  make  out  an  immemorial  usage  of  it  ?  And,  also,  the 
gnst  and  important  question,  Whether  or  not  this  right  depended 
Qpon  a  right  of  cruive-fishing,  and  if  the  appellant  had  no  right  to 
croives,  he  could  not  be  allowed  the  mode  he  contended  for. 

"On  the  21st  December  1/03,  the  Court  pronounced  the  second 
interlocutor  appealed  from. — (Pead  by  his  Lordship.)     The  deposi- 
tioBs  of  the  witnesses  here  mentioned  were  taken  in  the  former  ac- 
tions of  declarator,  not  in  that  at  the  appellant's  instance.     It  men- 
tioDs  that  the  title  of  the  town  of  Dumbarton  **  has  been  already 
HUtaiBed.**    But  I  entertain  great  doubts  if  it  had  been  sustained,  as 
to  all  the  purposes  of  the  conjoined  process  ;  it  is  true,  it  had  been 
aistatned  as  against  the  erections  of  1760 ;  but  as  to  the  prior  mode, 
their  interest  appears  to  me  so  thin  that  I  have  difficulty  in  perceiv- 
ing it.     Your  Lordships  will  see  also,  that  it  is  distinctly  stated  to 
be  the  law  of  Scotland,  that  nothing  but  a  right  to  cruives  could  sup- 
port this  mode  of  fishing. 

*'  The  effect  of  this  interlocutor  seems  to  be,  that  the  Court  of 
Semion  were  satisfied  that  the  interest  of  the  town  uf  Dumbarton 
iiad  been  duly  sustained;  that  there  was  no  right  to  cruivesy  and 
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1801.        ^^^^  though  the  appellant's  engines  had  existed  from  tiine  imz 
morial,  they  were  therefore  to  he  destroyed ;  and  that,  in  these  < 


coLQCTHODN   cumstances,  it  was  not  necessary  to  enquire  into  the  title  or  inta 
*•  of  the  superior  heritors. 

MAGISTRATES  . 

^jp  "  On  this  doctrine,  with  regard  to  cruives,  I  own  I  wish  to  h 

DUMBARTON,  farther  satisfaction.     It  has  not  heen  made  out  clearly  to  my  m; 

^°'         from  statutes,  from  writers  of  authority,  from  decided  cases,  or  fir 

arguments  in  this  cause.     I  could  therefore  wish  the  matter  to 

again  fully  considered  on  this  point. 

"  Upon  the  merits  of  this  question,  it  would  he  unfit  at  present 
say  much.  But  if  it  appears  that  the  mode  of  fishing  contended 
has  heen  exercised  from  time  immemorial,  it  ought  not  to  he  dc 
away  hut  on  strong  grounds ;  and  it  appears  difficult  to  say  tha( 
has  not  heen  exercised  from  what,  in  this  country,  is  deemed  tii 
immemorial,  much  more  what  is  so  deemed  in  Scotland.  A  bra 
species  of  fishing  appears  from  ancient  deeds  ;  it  is  prored  hy  leaa 
which  from  there  being  a  rent  stipulated,  a  quid  pro  quo,  and  a  n 
stong  species  of  proof.  It  is  proved  also  by  the  testimony  of  liri 
witnesses,  with  such  difference  only  in  their  statements  as  tends 
confirm  the  general  truth  of  what  they  swear  to.  What  signifies 
upon  this  point,  if  the  stobs  existed,  whether  they  were  a  lit 
nearer  or  more  apart  from  one  another  ? 

*^  I  own  it  is  a  very  serious  question  with  me,  if  this  fishing  of  tl 
appellant's  has  obtained  in  all  time  past,  whether  or  not  it  shall  li 
destroyed  from  analogy  drawn  from  cruive-fishings  ?  It  is  diffica 
to  say,  that  the  statutes  can  be  applied  to  this  mode  of  fishing.  Tfa 
decided  cases,  where  there  had  been  no  immemorial  possession,  d 
not  apply  here.  A  net  could  not  be  set  up  in  a  river  at  the  presei 
day ;  but,  from  the  immemorial  possession,  we  are  drawn  necessaril 
to  presume  that  the  fishing  must  have  been  founded  at  first  in  agrai 
long  since  perhaps  reduced  to  dust  and  ashes. 

'**  This  cause  is  not  single  and  alone  ;  other  very  valuable  fishinf 
have  been  attacked  on  the  same  grounds.  This  renders  it  more  ni 
cessary  to  be  duly  considered.  I  conceive  also  this  cause  should  I 
remitted  back  to  the  Court  of  Session  to  review  the  interest  of  tt 
town  of  Dumbarton,  and  the  title  and  interest  of  the  superior  her 
tors ;  for  if  the  Court  should  be  of  opinion  that  the  town  of  Dun 
barton  had  an  interest  to  object  to  the  mode  of  fishing  before  176( 
and  if  your  Lordships  should  afterwards  be  of  opinion  that  they  hi 
none,  it  would  be  a  pity  were  the  cause  to  come  here  again,  ai 
these  points  not  well  considered.  I  conceive  that  the  cause  al 
should  be  fully  considered,  as  well  with  reference  to  cruive-fishin; 
as  when  taken  by  itself  without  reference  to  them.  I  shall,  betwi 
this  and  to-morrow,  draw  out  the  sketch  of  a  judgment  such  as 
conceive  fit  to  be  submitted  to  jour  Lordships. 

^'  I  have  the  satisfaction  to  know,  that  my  opinion  with  regard 

Lord  Thur-    this  cause,  concurs  with  that  of  a  noble  and  learned  Lord  now  a 
lovr. 


V. 
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•ent,  for  whom  I  so  justly  entertain  the  highest  respect.     It  coin-        l^U 
ddes  also  with  that  of  a  noble  and  learned  person  now  near  me,     . 
(Loid  fioaslyn*)  to  whom  I  am  mnch  indebted  for  his  assistance  in      BRrcss 
enabiiDg  me  to  discharge  the  duty  that  I  owe  to  my  country/' 

It  was  ordered  and  adjudged  that  the  case  bo  remitted 
back  to  the  Courc  of  Session  in  Scotland,  to  review  the 
interlocutors  complained  of  with  respect  to  the  inte- 
rest of  the  town  of  Dumbarton  to  insist  in  the  present 
action,  and  to  proceed  at  the  same  time  to  consider 
and  pronounce  upon  the  title  and  interest  of  the  supe- 
rior heritors,  and  also  generally  to  review  that  part  of 
the  several  interlocutors  which  relates  to  the  right  of 
fishing  claimed  by  Sir  James  Colquhoun,  and  more 
especially,  as  far  as  these  interlocutors  connect  the 
right  of  fishing,  as  claimed  by  him,  with  his  having  or 
not  having,  a  right  of  cruive  fishing.f 

For  the   Appellant,  Ro.  DundaSf   W.   Grant,   William 

Robertson, 
For  the  Respondents,  W.  Adam^  J.  Campbell. 


[M.  15539.] 

Mm.  Anx  Bruce  of  Arnot   and  Thomas  \  j h^^  . 

Brucb,  Esq.,  her  Husband,  .  J 

Jahes  Bruce  of  Tilly coultry,  and  Charles  )  R^^j^ondents. 

Selkrig,  Accountant  in  Edinburgh,  J 

House  of  Lords,  18th  June  1801. 

Ehtail — ^Defective  Resolutive  Clause.—  The  entaiPof  Tillycoul- 
try  contained  prohibitions  against  selling  the  estate,  or  contracting 
^bt,  or  breaking  or  innovating  the  tailzie  in  any  way.  This  was 
followed  by  an  irritant  clause,  declaring  that  all  tvhich  deeds  shall 
k  nail  and  void.  Then  followed  this  resolutive  clause  declaring 
^t  the  said  heirs  of  tailzie  who  might  ^^  'Contravene  the  said 

*  Lord  I^ughborough,  on  resigning  the  seals,  was  elevated  in  the 
pwiage  by  the  title  of  Earl  of  Rosslyn. 

t  Under  this  remit  the  Court  of  Session  found,  (6th  July  180^^ 
Mor  14284,)  that  the  town  of  Dumbarton  had  an  interest  to  insist 
in  the  action  ;  and  also  sustained  the  title  of  the  other  heritors.  They 
^  found,  that  the  mode  of  fishing  by  means  of  stented  nets  and 
"obs,  stretching  across  the  mouth  of  the  river,  adopted  by  the  appel- 
K  was  illegal. 
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1801.  "  claosea  irritant^  or  any  oflhem^  adding  a  special  enumeratioi 

these,  without  enumerating  sales  :  Held  that  the  resolutire  cla 


BRocEs  in  this  entail  was  not  sufficient  to  protect  against  the  sale  of 

^'  „  estate.    Affirmed  in  the  House  of  Lords. 

BRDCB,  &c. 

The  question  in  this  case  was,  whether,  under  the  enl 
of  the  estate  of  Tillicoultry,  the  estate  was  sufficiently  p 
tected  against  sales^  by  the  prohibitive,  irritant,  and  reso 
tive  clauses  therein. 

The  family  estate  of  Kinross,  being  encumbered  by  de 
was  sold  by  act  of  parliament,  and  the  balance  of  the  pri 
after  paying  the  debts,  ordered  to  be  laid  out  in  the  p 
chase  of  other  lands,  to  be  vested  in  the  same  series  of  he 
and  under  the  same  prohibitions  and  irritant  and  resolut 
clauses  as  were  contained  in  the  entail  of  the  estate  of  E 
ross  (1683).  With  the  balance  of  the  price  the  estate 
Tillycoultry  was  purchased :  and  the  disposition  or  deed 
tailzie  contained  precisely  the  same  prohibitory,  irritant  i 
resolutive  clauses,  as  were  contained  in  the  entail  of  K 
ross.  These  were  as  follow  :  Prohibiting  the  heirs  of  tail: 
*'  or  any  of  them,  to  sell,  annailzie,  dispone,  dilapidate. 
**  put  away  the  aforesaid  lands  and  estate,  nor  any  part 
**  portion  thereof,  nor  to  break,  innovate,  nor  infringe  1 
''  present  tailzie,  nor  oontractor  ontakc  debts,  nor  to  do  i 
'*  other  fact  nor  deed,  civil  or  criminal,  whereby  the  Si 
'*  lands  and  estate  may  be  anywise  apprised,  adjudg( 
"  evicted,  or  forfeited  from  them,  or  anywise  affected 
'*  prejudice  and  defraud  of  the  subsequent  heirs  of  tail: 
'*  above  mentioned,  successive  according  to  the  order  ai 
"  substitution  above  written  ;  neither  bhall  it  be  leisome  n 
*'  lawful  to  the  said  James  Bruce,  or  the  other  heirs  of  ta 
*'  zie  and  provision  foresaid,  to  suffer  and  permit  the  u 
"  lands  and  estate,  or  any  part  thereof,  to  be  evicted,  a 
"  judged,  apprised,  or  any  otherwise  evicted,  for  any  del 
**  or  deeds  contracted  or  done  by  them."  Then  follows  t 
Irritant  clause,  irritant  clause,  *'  all  which  deeds  shall  not  only  be  declar 
**  void  and  null  ipso  facto  by  way  of  exception  or  rep 
*•  without  declaration,  or  in  so  far  as  the  same  may  burd 
Resolutive  "  '*^^^  affect  the  foresaid  estate  ;  hut  also  it  is  hereby prov 
clause.  (*  ed  and  declared^  that  the  said  James  Bruce,  and  the  oti 

*' heirs  of  tailzie  who  shall  contravene,  artd  incur  the  s 
**  clauses  irritant,  or  any  of  them,  either  by  not  assuming  t 
**  name  and  arni«  of  Bruce,  &c.,  or  who  bhall  break  or  in 
*•  vatc  the  said  tailzie,  or  contract  debts,  or  commit  i 
**  other  fact  or  deed,  whereby  the  said  tailzied  lands  j 
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"  estate  may  be  anywise  evicted  or  affected  in  manner  fore-       isoi. 

"said,  or  who  ahall  suffer  and  permit  the  said  lands  and    • 

"estate,  or  any  part  thereof,  to   be  evicted,  adjudged,  or      bboces 

"apprised,  or  anywise  affected  for  the  debts  or  deeds  con-    brdce,  &c. 

"  tracted  or  done  by  them  before  their  succession,  or  by  any 

"  of  their  predecessors,  whom  they  shall  represent,  that 

"  then,  and  in  any  of  the  said  cases,  the  person  or  persons 

"4K)  contravening  as  said  is,  shall  forefault,  amit,  and  tyne 

"  their  right  of  succession  of  the  aforesaid  lands  and  estate, 

*'  and  all  infeftmcnt  or  pretended  rights  thereof  in  their 

"  persons  shall,  from  thenceforth,  become  extinct,  void,  and 

**  nnll  ipso  facto:* 

The  respondent,  James  Bruce,  succeeded  to  the  estate,  as 
heir  of  entail,  and  was  infeft  in  1796,  under  the  provisions 
and  conditions,  and  irritant  and  resolutive  clauses  contained 
in  the  entail ;  but  thereafter,  finding  himself  embarrassed, 
he  sold  part  of  the  estate  of  Tillycoultry,  conceiving  that  he 
had  power  to  do  so,  because  the  resolutive  clause  in  the  en- 
tail did  not  protect  against  sales.  The  purchaser  brought  a 
suspension  of  a  charge  for  the  price  ;  and  the  respondent, 
on  his  part,  brought  a  declarator,  the  conclusions  of  which 
sought  it  to  be  declared  that  he  ^^  had  undoubted  right  to 
^'  make  the  said  sale,  and  to  execute  the  foresaid  disposi- 
"tions,  and  that  he  was  not  prevented  from  so  doing  by  the 
''  foresaid  deed  of  entail,  or  by  any  of  the  titles  upon  which 
"  he  possesses  the  foresaid  lands  ;  and  that  the  said  disposi- 
**  tion  executed  by  him,  with  consent  foresaid,  is  an  effectual 
**  disposition  to  all  intents  and  purposes." 

In  the  debate,  he  further  maintained  that  the  limitations 
of  the  entail  were  not  to  be  extended  by  implication  or 
construction,  beyond  the  plain  meaning  of  the  words ;  and 
that  though  an  entail  contained  the  strongest  prohibitory 
clauses  against  selling  or  contracting  debts,  with  irritancies 
of  all  acts  of  contravention,  yet  that  those  prohibitions  and 
irritancies  would  have  no  effect  against  the  purchasers  for 
valuable  considerations,  or />ona/cZe  creditors,  unless  they  were 
accompanied  with  apt  and  corresponding  resolutive  clauses, 
directed  expressly  against  sales — that  such  was  not  the  case 
iere,  and  that  the  terms,  "  all  such  deeds**  or  *'  acts,"  could 
not  be  construed  to  mean  sales.  It  was  answered,  that  the 
deed  of  entail  in  question,  contained  such  prohibitory, 
irritant,  and  resolutive  clauses  as  the  statute  required.  The 
resolutive  clause  was,  de  facto ^  conceived  in  terms  and 
words  sufficiently  accurate  and  effectual  to  resolve  and  an- 
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1801.       nul  the  right  of  the  heir  in  possession  who  might  attempt  U 

sell ;  and  this  being  the  case,  and  the  act  of  parliament  no 

BBUCE8  having  prescribed  any  particular  form  of  words  in  whicl 
BRDCEy  &c.  these  clauses  were  to  be  expressed ;  all  that  was  necessar 
was,  that  these  be  intelligible,  and  apply  to  all  the  acts  pro 
hibited.  In  this  case,  the  terms  ^*  all  which  deeda"  ant 
^<  acts  and  deeds,"  used  in  the  resolutive  and  irritant  dauFes 
were  sufficiently  broad  to  comprehend  and  fence  the  prohi 
bition  against  sales* 

Upon  the  report  of  Lord  Craig,  the  Court  pronouoce( 
June26, 1798.  this  interlocutor,  *^  sustains  the  defences,  assoilzies  the  de 
"  fenders,  and  decern." 

On  reclaiming  petition,  the  Court  pronounced  this  inter 
Jan.  14, 1799.1ocutor:  "  The  Lords  having  advised  the  petition,  and  ad 
"  ditional  petition,  with  the  answers  thereto,  in  respect  tiy 
"  resolutive  clause  in  the  entail  does  not  apply  to  a  sale  m 
"  the  estate,  alter  the  interlocutor  reclaimed  against,  an 
''  find  the  disposition  libelled  on  valid  and  effectual  to  thi 
"  purchaser,  and  find  the  letters  orderly  proceeded,  and  d. 
"  corn  and  declare  accordingly." 

Against  this  interlocutor  the  present  appeal  was  brougt: 

Pleaded  for  the  Appellants. — The  act  of  Parliament,  wh5 
requires  that  entails  should  contain  clauses,  prohibitory ^  ti— 
tant,  and  resolutive^  prescribes  no  certain  form  of  wordi^ 
which  the  resolutive  clause  should  be  conceived.  All  t^ 
is  necessary  is,  that  the  resolutive  clause  be  so  expressre 
that,  upon  a  rational  construction  of  it,  its  obvious  meanin^ 
may  be  found  to  apply  to  the  prohibition  against  sales,  h 
the  entail  in  question,  the  prohibitory  clause  minutely  spe 
cifies  various  acts  which  are  prohibited,  namely,  selliDga 
alienating,  disponing,  dilapidating,  or  putting  away  the  fore- 
said lands  and  estates,  or  any  part  or  portion  thereof.  The 
irritant  clause,  conceived  in  general  terms,  is  admitted  b; 
the  respondent  to  refer  to  every  act  of  contravention  pro- 
hibited by  the  preceding  prohibitory  clause.  The  subse- 
quent resolutive  clause  '*  provides  and  declares  that  the  saic 
''  James  Bruce^  and  the  other  heirs  of  tailzie  who  shall  con- 
'*  travene  and  incur  the  said  clauses  irritant,  or  any  of  them 
"  that  then,  and  in  any  of  the  said  cases,  the  person  or  per 
''  sons  60  contravening,  as  said  is,  shall  forefault,  amit,  oi 
'<  tyne  the  right  of  succession  of  the  foresaid  lands,  and  al 
**  infeftments,  or  pretended  rights  thereof,  in  their  persons, 
"  shall  from  henceforth  become  extinct,  void  and  null,  ipsi 
'*  facto.**    The  reference  in  this  resolutive  clause  to  the  ir- 


BRUCB8 
«. 


CASES  ON  APPEAL  FROM  SCOTLAND.         236 

ritant  clause,  coaples  it  with  the  clause  prohibitive,  and  1801. 
makes  the  whole  complete.  That  the  entailer  has,  from  an 
over  anxiety,  encumbered  this  resolutive  clause  with  the 
enumeration  of  some  of  the  prohibited  clauses  is  undoubted ;  BancB,  &o. 
bat  this  was  unnecessary,  and  must  be  viewed  as  mere  re- 
dundancy, and  ought  to  be  held  sls  pro  non  scriptis ;  for, 
without  these  words,  th(?  entailer's  intention  is  clear  and 
explicit,  that  the  right  of  the  heir  of  entail  should  be  resolv- 
ed, and  cease  and  determine,  on  his  contravening  any  of 
the  matters  specified  in  the  prohibitory  clause. 

JPleaded/or  the  Respondents, — The  limitations  of  an  entail 
are  not  to  be  extended  by  reference  or  implication  beyond 
what  is  expressed  in  the  entail  itself.     This  being  the  rule  of 
law  applicable  to  the  construction  of  such  deeds,  it  follows 
that  this  principle  must  operate,  whether  the  question  be 
one  with  the  heir,  or,  as  in  this  case,  one  with  third  parties. 
Where,  therefore,  there  are  limitations  or  prohibitions  against 
selling  and  contracting  debt,  in  order  to  make  these  effec- 
tual against  creditors  or  purchasers,  it  is  necessary  that 
there  be  a  resolutive  clause  expressly  mentioning  sales,  and 
contracting  debt,  as  a  voidance  of  the  right  of  the  heir  so 
selling  or  contracting  debt ;  and  unless  the  irritant  and  re- 
solutive clauses  bear  a  special  reference  to  sales  and  con- 
tracting of  debt;  as  mentioned  in  the  prohibitory  clause,  the 
entail  will  not,  in  terms  of  act  1685,  protect  the  estate  from 
either  the  one  or  the  other.     In  the  present  case,  there  is  no 
sufficient  resolutive  or  irritant  clause,  which  points  against 
Sales ;  and  no  terms  which,  by  force  of  construction,  can  be 
bdd  to  apply  to  such.     And,  as  all  entails  must  be  strictly 
^Kiterpreted,  and  no  restriction  is  to  be  imposed  by  implica- 
'^ion,  and  as  apt  irritant  and  resolutive  clauses  have  not  been 
^i^d  in  terms  of  the  statute,  the  estate  is  not  protected 
^Sainst  sales. 

After  hearing  counsel, 

The  Lord  Chakcbllou  Eldon  said, — 

"  Mr  Lords, 
^  Though  it  may  be  unnecessary  to  trouble  you  with  my  observa- 
tions in  this  case,  as,  in  my  opinion,  the  judgment  ought  to  be 
affinned,  I  deem  it  expedient,  however,  to  state  the  grounds  which 
Weigh  with  my  mind,  in  proposing  the  judgment  which  I  mean  to 
offer  to  the  House. 

^The  single  question  which  has  been  agitated,  arises  upon  the  effect 
^f  the  prohibitive,  irritant,  and  resolutive  clauses  of  an  entail,  and 
whether  tJuse  prevented  the  estate  from  being  disposed  of  ?     In  fact. 
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the  estate  has  been  sold ;  but  it  was  tbe  purpose  of  the  action 
establish  the  validity  of  the  sale. — (Here  his  Lordship  read  the  pi 
hibitorj,  irritant,  and  resolutiye  clauses  of  the  entail.) — ^The  prol 
bitive  clause  is  here  undoubtedly  broad  enough.  No  argument  h 
been  raised  on  the  irritant  clause.  The  whole  rests  upon  the  res 
lutire  clause.  I  must  say,  that  under  such  a  settlement,  containii 
such  clauses,  no  persoD,  other  than  a  Scotch  lawyer,  could  hare  ai 
idea  that  the  estate  was  not  sufficiently  tied  up  from  a  sale.  Tl 
parties  interested  were  certainly  of  this  opinion  themselves  at  oi 
period,  when  they  applied  to  the  Legislature  for  an  act  of  Parliame 
relative  to  this  entailed  estate. 

^'  It  is  now  contended,  from  the  authority  of  reported  cases,  th 
selling  the  estate  is  not  a  breach  of  the  resolutive  clause.  It  is  tru 
said,  that  a  prohibitive  clause  by  itself  will  not  do  ;  that  an  in 
tant  clause  will  not  do ;  and  that,  if  the  resolutive  clause  be  n 
broad  enough,  we  cannot  go  to  the  intent  and  meaning  of  tl 
parties. 

'^  What  reason  induced  the  Court  to  go  so  &r  as  they  have  do: 
in  those  decided  cases,  I  am  at  a  loss  to  know.  The  whole  class 
cases  which  I  allude  to,  appear  to  me  to  be  founded  in  some  polii 
notions  of  the  judges,  that  the  law  of  the  land  was  of  a  mischievo 
tendency,  and  that,  by  their  judicial  proceedings,  they  ought  to  mc 
what  they  deemed  the  bad  policy  of  the  law. 

^'  I  own,  that  the  judgments  given  in  the  cases  of  Duntreath,  a* 
other  cases  relative  to  entails,  appear  to  me  to  shock  every  prind] 
of  common  sense.  In  this  country  also,  a  mode  was  devised  by  1 
judges,  of  getting  rid  of  entails  by  petitions,  recoveries,  &c.  It  woi 
have  been  more  principled  and  wholesome,  if  the  judges  in  both  co« 
tries  had  applied  to  the  Legislature,  when  they  deemed  thelawrequL 
amendmcDt,  than  thus  to  have  repealed  it  by  judgments  in  Coil 
It  is  too  late  now  to  enter  into  those  cases ;  the  security  of  m^ 
landed  property  must  necessarily  lead  your  Lordships  to  act  on  ; 
principles  recognised  by  the  Courts,  and  repeatedly  adjudged 
your  Lordships'  House. 

"  The  question  at  present  before  your  Lordships  distinctly  comi 
to  this  point ;  Is  this  entail  so  conceived,  that  the  right  of  the  hei 
shall  immediately  resolve  on  his  selling  the  estate  ?  Looking  at  th 
deed,  no  person  can  say  that  he  does  not,  in  his  conscience,  belieT 
that  a  sale  was  intended  to  be  excluded  in  the  resolutive  clause ;  bv 
the  purpose  has  been  rendered  of  no  effect,  by  cramming  the  claus 
with  a  long  string  of  unnecessary  words,  and  entering  into  a  detai 
where  every  thing  meant  was  not  specially  mentioned. 

^*  If  the  resolutive  clause  had  stopped  in  its  enumeration,  after  tl 
words,  **  Contravene  and  incur  the  said  clauses,  irritant,  or  any  < 
them,"  there  would  have  been  no  doubt  in  the  present  case.  But 
goes  on  to  specify,  by  doing  any  of  the  following  acts,  relative  to  tl 
name,  arms,  marrying  certain  persons,  or  not  accepting  the  bene! 
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of  the  entail;  it  then  changes  the  phrase,  or  <<  who  shall  hreak  or        1801. 

inDOTatey**  &c ;  or  do  any  act  or  deed  by  which  the  estate  may  be — 

ericted  or  aflfected,  &c.  macdosalo 

*•  It  may  seem  odd  to  make  it  a  question,  Whether  selling  an  ^^^jpy^j^juD, 
estate  be  an  act  by  which  it  is  evicted  or  affected ;  yet,  in  terms  of  &c. 
the  decided  cases,  which  I  hare  alluded  to,  and  even  according  to 
the  grammatical  construction  of  the  present  instrument,  the  question 
must  be  answered  in  the  negative.  The  prohibitive  clause  here 
treats  the  words,  breaking  the  entail,  and  affecting  the  estates  as  dif- 
ferent and  distinct  from  selling  and  disponing  it.  When  these 
words,  break  and  affect,  occur  again  in  the  resolutive  clause,  we  must 
take  them  in  the  same  way  as  in  the  prohibitive  clause. 

^  But  the  matter  does  not  rest  here.  According  to  the  decided 
cases,  you  cannot  express  or  include  a  sale  by  these  words.  We 
are  therefore  reduced  to  this,  that  while  we  have  a  full  conviction  in 
our  mind,  that  the  gmnter  of  the  deed  meant  to  prevent  a  sale,  yet 
we  cannot  act  upon  this;  because  the  Court  of  Session  has,  with  your 
consent,  perhaps  with  your  Lordships'  directions,  decided  many  cases 
another  way.  And  the  security  of  real  estates  in  Scotland  would  be 
cut  down,  if  you  were  now  to  refuse  to  adopt  the  doctrine,  that  a  re- 
solutive clause  is  not  good  on  such  general  words. 

"  Therefore,  when  I  move  your  Lordships  to  a&m  the  interlocu- 
tors complained  of,  I  shall  give  my  vote  as  not  content^  protesting 
tluit,a8  a  judge,  I  never  could  have  concurred  in  the  former  deci- 
nons  originally  when  they  were  pronounced. 

It  was  accordingly 

Ordered  and  adjudged  that  the  interlocutors  complained 
of  be^  and  the  same  are  hereby  affirmed. 

For  the  Appellants,  R.  Dundas,  W.  Grant. 

For  Respondents,  W.  Adam^  John  Clei%    Wm.  Clark. 


^LiN  Macdonald  of  Boisdale,         .        .  Appellant ; 

•*tAXALD  George  Macdonald  of  Clan ranald,^ 

Esq.,  and  his  Tutors  and  Curators,  and  hisv  Respondents, 
Tenant  in  Kilphedar,         .         .        •         ) 

House  of  Lordp,  22d  June  1801. 

S^RvrruDE  OP  Sea-Ware — Immemorial  Usage — Prescriptive 
Title. — An  action  of  declarator  having  heen  raised,  to  have  it 
found  that  the  appellant  had  acquired  a  servitude  of  taking  sea- 
ware  from  a  neighbouring  farm,  the  lands  of  which  extended  to 
the  sea  shore,  on  which  the  sea-ware  was  cast,  and  being  claimed 
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1801.  not  as  a  contiguous  proprietor,  but  as  a  tenant  of  the  &nn  in  i 

to  exercise  this  right. — Held,  that  the  appellant  had  no  title 

MACDowALD       prescribc  a  right  of  servitude,  and  that  the  lands  from  which  i 
MACDONALD,       Bca-ware  was  taken,  were  not  liable  to  the  servitude  claimed. 
&c. 

The  farms  of  Eilphedar  and  Boisdale,  situated  in  t 

island  of  South  Uist,  belonged  in  property  to  the  respoi] 
1730.  ent's  grandfather,  and  were  both  let  iii  lease  by  him  to  t 
appellant's  father.  The  lease  was  to  endure  for  fifty- eig 
years.  The  farms  were  situated  along  the  sea- shore,  an 
from  their  situation,  sea-ware,  upon  which  they  relied 
the  only  manure  for  the  land,  was  cast  on  shore  in  gre 
abundance.  As  the  tenants  in  the  farm  of  Boisdale  h: 
been  previously  in  the  practice  and  use  of  taking  se 
ware  from  the  shores  of  Eilphedar,  so  the  appellant's  fath 
continued  to  exercise  this  right  of  taking  sea-ware  when  1 
became  lessee  of  both  farms.  It  was  alleged  also,  that  tl 
practice  throughout  the  island  was,  that  as  the  sea- ware  w; 
cast  on  the  shore  in  greater  abundance  than  was  requisii 
for  any  one  farm  ;  that  all  the  adjoining  tenants  and  feua 
were  in  use  to  come  and  take  a  part  away.  Under  the  pr 
sent  lease,  accordingly,  the  appellant's  father  had  been  i 
use  in  carting  away  the  sea-ware  found  on  Kilphedar  fan 
to  Boisdale  farm, 
j-^g  In  the  year  1758,  and  while  there  were  many  years  of  th 

lease  to  run,  the  respondent's  father  sold  the  farm  of  Boisdal 
to  the  appellant's  father,  **  with  the  hail  parts,  pendicles,  an 
'*  pertinents  of  the  lands,  so  restricted,  as  they  are  present! 
"  set,  and  such  other  farms  as  may  happen  to  be  erecte 
'*  upon  the  aforesaid  bounds,  together  with  the  fishingi 
''  rock,  sea-ware  cast  and  growing  upon  the  said  lands  dis 
*'  poned,  with  liberty  of  manufacturing  the  same  into  keif 
"  as  the  same  are  possessed  by  Alexander  Macdonald  am 
"  his  sub-tenants." 

From  the  date  of  this  charter,  the  appellant's  father  pes 
sessed  the  farm  of  North  Boisdale  as  proprietor,  and  that  o 
Elilphedar  as  tenant,  and  he  continued,  as  formerly,  the  prac 
tice  of  taking  sea-ware  to  manure  the  lands  of  North  Bois 
dale  from  the  shores  of  Eilphedar,  till  his  death  in  1768  ;  an( 
his  son,  the  appellant,  continued  the  same  practice  until  th< 
expiry  of  the  lease  of  Kilphedar  in  1788 ;  and  for  three  yean 
thereafter,  when  the  farm  having  been  let  to  another  tenant 
a  suspension  and  interdict  was  brought  by  the  respondents 
to  have  the  appellant  prohibited  from  taking  the  sea-wan 
from  the  lands  of  Kilphedar,  as  he  had  been  in  use  to  do 
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wbfle  he  held  these  lands  in  lease  under  him.    The  bill  was       isoi. 
pasBed  to   try  the    question.     Whereupon   the   appellant 


brought  a  declarator,  to  have  it  declared,  that  the  tenants  macdonald 
and  inhabitants  of  the  lands  of  North  Boisdale,  belonging  to  macdonald, 
the  pursuer,  had  been  in  the  immemorial  practice  of  exer-  &c. 
eising  the  right  of  "  servitude,  of  gathering  and  collecting 
**  for  manure  to  their  possessions,  the  sea*weed  and  wreck 
'*  east  on  shore  on  the  lands  of  Eilphedar  and  others,  be- 
"  longing  to  Clanranald,  and  of  using  and  away  carrying 
"  the  same  at  pleasure,  and  that  the  pursuer  and  his  succes- 
'*  son  have  a  right  to  exercise  the  said  servitude  in  time  to 
"  come,  according  to  use  and  wont."  A  counter  summons 
of  declarator  was  raised  by  the  respondents,  of  immunity 
from  such  servitude.  These  actions  being  conjoined^  the  ap- 
pellant maintained  that  the  custom  of  the  tenants  on  the 
fann  previous  to  the  lease  had  been  to  take  sea-ware  from 
Kilphedar  to  manure  Boisdale  farm,  and  that,  in  pursuance 
of  that  custom,  he  had  exercised  such  right  from  the  date  of 
his  lease  1730  till  the  time  he  purchased  these  lands  in  1758. 
And,  at  this  period,  they  were  conveyed  to  him  in  property, 
"a$tke  same  are  possessed  by  the  said  Alexander  Macdonald 
"and his  sub-tenants,"  Of  same  date,  he  got  a  lease  of  the 
landa  of  Kilphedar,  with  the  sea-ware,  and  part  and  pert!- 
oents,  as  the  same  are  possessed  as  above.  And  the  right 
thus  confirmed  continued  to  be  possessed  from  the  date  of 
the  charter  downwards  without  interruption  to  the  year 
1791,  which  was  sufficient  to  give  him  a  right  of  servitude. 
In  answer  to  this,  it  was  maintained  that  no  farm  could 
daim  sea-ware  from  the  shores  of  another  farm,  without 
claiming  also  the  arable  lands  contiguous  to  such  shores  ; 
because  the  sea-ware  was  always  attached  to  the  lands  on 
the  bounds  of  which  it  was  cast.  Prior  to  the  sale  of  Bois- 
We,  it  was  in  the  respondent's  grandfather's  power,  when 
koth  farms  belonged  to  him,  to  regulate  them  in  any  way, 
W  when  these  came  to  belong  to  different  proprietors,  each 
^  limited  to  the  extent  and  nature  of  his  own  right.  That 
the  appellant  had  no  right  or  title  to  the  sea-ware  on  the 
pendent's  farm  of  Eilphedar,  nor  had  he  acquired  any  ser- 
^tude  of  such  ;  and  his  possession  could  only  be  attributable 
to  the  lease,  or  at  most  to  mere  sufferance.  That  posses- 
^^  under  the  lease  could  not  constitute  a  servitude,  be- 
^^^  that  would  be  to  make  a  proprietor  prescribe  a  ser- 
^tude  against  himself. 
I^he  immemorial  custom  and  use  in  taking  such  sea- ware, 
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1801.       the  Lord  Ordinary  would  not  even  allow  to  be  proved,  i 

"    order  to  constitute  such  a  servitude,  and  therefore  pronout 

^^^^^  ced  this  interlocutor: — "Having    particularly   considere 

MACDONALD,  ^uho  clauso  iu  the  feu-right  respecting  sea-ware  in    th 

F  b  2  1790    *  declarator  of  servitude,  at  the  instance  of  Boisdale  againc 

*'  Clanranald,  assoilzies  the  defender,  and  decerns  ;  and  i 

''  that  of  immunity  at  the  instance  of  Clanranald  againc 

''  Boisdale,  decerns  in  terms  of  the  libel,  except  as  to  ei 

*'  penses ;  and  in  the  suspension,  alters  the  interlocutor  re 

*'  presented  against,  which  recalled  the  interdict,  and  coi 

^*  tinues  it  in/uturum,  and  finds  no  expenses  of  process  d« 

"  to  either  party." 

Nov.  22, 1796.     T WO  several  representations  were  presented  against  tk 

Dec.  6,  1796.  interlocutor,  and  ultimately  a  reclaiming  petition  to  tl 

Jan.  17  1797.  ^^^^*»  ^^^  ^^  ^^  adhered  to. 

Against  these  interlocutors  the    present    appeal   wi 
brought  to  the  House  of  Lords. 

Pleaded  by  the  Appellant. — The  custom  on  which  the 
right  in  question  is  founded,  is  prevalent  throughout  the 
island  of  South  Uist,  as  well  as  in  other  parts  of  Scotland, 
and  the  appellant  ought  to  have  been  allowed  a  proof  of  it, 
and  of  the  other  facts  which  ho  averred  and  offered  to  proTe ; 
because,  if  established,  it  followed  that  the  servitude  in 
question  was  constituted  by  the  feu-charter  granted  by  the 
respondent''s  grandfather  in  the  year  1758. 

Pleaded  by  the  Respondents, — Whatever  may  have  been 
the  rights  of  the  appellant's  father  under  the  lease  of  Kil« 
phedar  and  Boisdale,  to  take  sea-ware  from  the  former,  to 
manure  the  lands  of  the  latter,  yet  when  this  lease  termin- 
ated by  a  purchase  of  Boisdale  by  the  lessee,  or  whenever 
the  lease  of  Eilphedar  terminated,  it  did  not  follow  that  the 
same  right  of  collecting  sea-ware  on  the  lands  of  Kilpbe- 
dar,  for  the  use  of  the  lands  of  Boisdale,  was  to  be  cootioa- 
ed.  There  may  have  been  a  usage  and  practice  of  so  doing 
under  the  lease  ;  but  such  usage  could  not  establish  a  serri- 
tude.  The  title  was  precarious,  and  the  possession  had  wtf 
by  mere  sufferance  only.  Then,  with  reference  to  the  right 
under  the  feu  charter  1758,  the  appellant's  father,  and  his 
heirs  male,  had  right  to  the  lands  of  Boisdale,  *'  with  the 
"  rock  and  sea  ware  cast  and  growing  upon  the  lands  diiS* 
'*  poned,  with  liberty  of  manufacturing  the  same  into  kelp«" 
This  title,  therefore,  only  gives  right  to  collect  sea*ware  on 
the  '*  lands  disponed^''  that  is,  on  Boisdale  farm ;  but  »* 
does  not  convoy  any  right  of  servitude  of  collecting  sea-wtf® 
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on  the  lands  of  Kilphcdar.     And  the  lease  of  same  date,  of       l^^L 

tie  latter  farm,  corroborates  this  view,  because  it  gives  the    ' 

lands  of  Kilphedar  with  "  right  to  the  sea-ware  growing  ^^^^^^^^"^ 
*'  npon  the  shore  of  the  said  la#ids,  or  thrown  in  upon  the  macdonald, 
••same,  with   full  liberty  of  manufacturing  the  same  into         *^" 
••  kelp."     Had  any  right  of  servitude  of  collecting  sea-ware 
on  Kilphedar  been  conveyed  in  this  charter,  it  would  have 
at  once  appeared,  either  from  the  charter  itself,  or  from 
the  lease  of  even  date  with  it ;  but,  so  far  from  that  being 
the  case,  that  lease  expressly  conveys  the  whole  sea-ware 
of  Kilphedar  as  a  part  and  pertinent  of  the  farm,  so  that 
this  latter  lease  supersedes  all  doubts  on  the  subject.     Hav- 
ing, therefore,  no  right  conveyed  to  him,  and  the  possession 
had  been  solely  attributable  to  the  lease,  no  right  of  servi- 
tude can  attach.     The  possession  of  the  lease  of  Kilphedar 
WIS.  in  the  contemplation  of  law,   the  possession  of  the 
lenor ;  and  the  question  must  be  viewed  as  if  the  respond- 
ent and  his  predecessors  had,  in  propria  persona,  enjoyed 
the  whole  rights  and  privileges  mentioned  in  the  lease,  and 
particularly  the  sole  privilege  of  using  ware  for  kelp,  man- 
ure, or  otherwise.     If  the  possession  had  been  upon  the 
charter  from  the  beginning,  this,  with  forty  years'  posses- 
noQ  of  collecting  sea-ware  on  another's  lands,  might  have 
coDBtituted  a  servitude,  but  that  is  not  the  nature  of  the  ap- 
pellant's right  or  title.     Here  there  is  no  termini  habiles  for 
prescription ;  the  only  title  upon  which  a  claim  of  property 
could  rest,  is  the  feu-right  in  1758 ;  and  the  present  dispute 
having  originated  in  the  year  1791,  it  is  clear  that  the  es- 
leotial  requisite  of  such  a  title  is  awanting,  namely,  forty 
years'  uninterrupted  possession. 

After  hearing  counsel,  it  was 

Ordered  and  adjudged  that  the  interlocutors  be,  and  the 
same  are  hereby  affirmed. 

For  Appellant,  J.  Mitford,  James  Mackintosh. 

For  Respondents,  E,  Dundas^  W.  Grant,  W,  Adam. 

^OTE  — Unreported  in  the  Court  of  Session. 
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1801. 


MF.NSIK8,  &C. 

V. 


Stewart  Mbnzies  of  Culdares,  an  Infant, 

by  the  Honourable  Henry  Erskinb,  and  ^   Appellants; 
BiRKsroBo,        Others,  his  Guardians, 

ficc. 

Mrs.  Elizabeth  Mackenzie  Beresford, 
formerly  Menzies,   and   her    Husband,  ^   Respondents. 
for  his  interest, 


1 
1 


House  of  Lords,  30th  June  1801. 

Entail — Fetters — Institute  or  Heir  of  Tailzie. — ^The  question 
in  this  case  was,  Whether  James  Menzies  was  an  heir  of  entsB 
and  so  included  under  the  fetters  of  his  great  grandfather^s  ent^^ 
directed  against  the  heirs  of  tailzie  ;  or  to  be  considered  an  ins^ 
tute,  and  free  from  the  fetters  thereof.    The  Court  of  Session  h^^ 
that  James  Menzies  was  not  an  heir  of  entail  under  the  dr^L. 
1697*  but  a  disponee,  and,  consequently,  had  powers  to  mak^ 
supplementary  entail  of  the  estate.     In  the  House  of  Lords,  tii 
case  was  remitted  to  reyiew  the  interlocutors,  so  far  as  complainetf 
of,  and  to  consider,  Whether  James  Menzies,  being  expressly  no- 
minated  and  appointed  an  heir  of  tailzie  by  the  first  part  of  tba 
deed  1697,  although  made  a  disponee  or  institute  by  the  latter 
part  thereof,  was  not  comprehended  in  the  prohibitory,  irritaot, 
and  resoIutiTe  clauses. 

The  following  deed  of  nomination  of  heirs  of  entail  was  exe- 
cuted by  Colonel  Menzies  of  Culdares  in  1697,  with  special 
reference  to,  and  in  exercise  of  the  powers  reserved  in  a  pre- 
Tious  entail  (1676).  In  the  first  part  of  the  deed  there  was 
a  nomination  of  the  heirs  of  the  grantor,  thus: — **  to  bare 
''  nominated,  designed,  and  constituted,  likeas,  by  the  tenor 
"  hereof,  failing  of  heirs  male  lawfully  to  be  procreated  of 
"  my  own  body^  I  nominate,  desi^i^n,  and  constitute  Jwbm» 
"  Menzies^  my  great  grandchild,  eldest  lawful  son  to  Cap- 
'*  tain  Archibald  Menzies,  son  lawful  to  the  deceased  John 
"  Menzies,  sometime  of  Stix,  njy  brother  germain,^  whom 
failing,  to  other  heirs  of  tailzie  therein  mentioned,  &o.  *'  tobs 
"  heirs  of  tailzie.*'  In  another  part  of  the  deed,  namelft 
the  dispositive  clause,  it  ran  in  these  terms : — ^*  And  i^t 
"  further  security  thereanent,  I  hereby,  with  and  under  the 
"  express  conditions,  burdens,  restrictions,  reservations,  and 
"  limitations  above  and  under  written,  and  failing  of  hein 
"  male  of  my  own  body,  as  said  is,  sell,  annailzie,  and  dtf- 
"  pone  to  the  said  Captain  Archibald  Menzies  in  lifereoti 
"  during  all  the  days  of  his  lifetime,  (for  his  liferent  use  al- 
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"lenarly,  of  the  jast  and  equal  half  of  the  rents,  annual        isoi. 

"  rents,  and  other  profits  of  my  hail  free  estate,  real  and    

"personal,  above  and  after  specified,  in  manner  after  ex-  menzies,  &c. 
"pressed),  and  to  the  said  James  Menzies,  my  great  grand-  berksford, 
"  child,  and  the  heirs  male  of  his  body ;  which  failing,  to         &c- 
"the  next  son  to  be  procreated  Of  the  said  Captain  Archi- 
"  bald  his  body,  and  the  heirs  male  of  his  body,"  &c. 

When  the  estate  devolved  on  James  Menzies,  then  a 
minor,  his.title  was  made  up  as  if  the  fetters  of  the  entail 
applied  to  him.  But  afterwards,  and  there  being  a  prospect, 
from  the  failure  of  heirs  male  of  his  body,  and  other  substi- 
tutes, of  the  estate  going  to  John  Stewart,  the  appellant's 
iather,  he  executed  a  supplementary  deed  of  entail,  so  as  to  1773. 
open  the  succession  to  his  female  issue,  being  his  own 
daughters. 

The  question  then  came  to  be,  Whether,  by  the  concep- 
tion of  the  deed  1G97,  the  conditions  or  fetters  were  impos- 
ed upon  James  Menzies,  the  respondent's  grandfather,  as 
well  as  upon  the  other  persons  or  heirs  of  entail,  so  as  to 
debar  him  from  altering  the  order  of  succession  ?  The  dis- 
cottjon  of  this  question  chiefly  turned  on  the  point,  whether 
James  Menxies  was  a  substitute  heir  of  entail,  or  an  insti- 
tttte,  or  rather,  a  conditional  institute.  It  was  maintained 
bj  the  respondent,  in  defence,  1.  That  James  Menzies,  her 
grandfather,  who  was  to  be  considered  as  the  maker  of  the 
Qew  entail  under  reduction,  was  not  an  heir  of  tailzie  under 
tie  entail  1697,  but  an  immediate  disponee  or  fiar,  against 
whom  the  prohibitions  and  irritancies  were  neither  directed, 
oorooold  by  implication,  be  extended.  2.  That  though  he  was 
to  beconsidered  an  heir  of  en  tail  under  Colonel  Menzies'  deed 
of  1697,  nothing  therein  could  bar  him,  or  any  heir,  from 
^ding  to  that  entail,  and  making  a  new  one,  to  take  effect 
^hen  all  the  substitutions  in  the  old  were  exhausted. 

The  appellant,  in  answer,  maintained,  1.  That  by  the 
clear  language  and  meaning  of  the  tailzie  1697,  James,  the 
institute,  was  included  as  an  heir  of  tailzie;  and  that  he  was 
described  as  such  in  every  part  of  the  deed  ;  and  that  his 
Bitnation  could  not  be  difierent  from  that  of  the  other  sub- 
^tnte  heirs.  2.  That  no  person  taking  an  estate  under 
the  fetters  of  a  strict  entail,  could  make  a  new  entail  of  the 
^^te,  so  as  to  have  any  effect  against  the  substitute  heirs 
ui  the  original  entail,  who  did  not  represent  him  in  any 
<^er  way  than  as  heirs  of  entail. 

The  case  was  reported  to  the  Court  by  Lord  Monboddo, 
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1801.        and  thereupon  the  Lords  pronounced  this  interlocutor:  — 
"  Find  that  an  heir  of  entail  under  the  deed  1697,  had  no 

MENziEs,  &c.  «  power  to  make  such  a  supplementary  deed  ol'  tailzie  as  the 

BSRK«FORD,   "  onc  now  in  question  ;    but  find  that  James  Mcnzies  oi 

^^'  -ft«i    *  Culdares  was  not  an  heir  of  entail  under  the  deed  1697, 

'       '  **  but  a  disponee,  and  therefore  had  power  to  make  the 

Dec.  6  1785.  "  ^®®^  1773."     On  reclaiming  petition  the  Court  adhered. 
Against  these  interlocutors  an  appeal  was  brought  to  the 
House  of  Lords. 

Pleaded  for  the  Appellants. — The  judgment  of  the  Court 
below  proceeds  upon  the  idea  that  James  Menzies  took  the 
estate  in  fee  simple,  or  as  institute  or  disponee,  upon  the 
hypothesis,  that  whatever  might  have  been  the  intention  of 
the  maker  of  the  entail,  he  had  not  subjected  James  to  the 
conditions  thereof  in  clear  and  precise  terms,  the  whole  li- 
miting clauses  being  so  expressed  as  to  apply  only  to  heirs, 
and  not  to  the  institute,  or  person  first  named  in  the  desti- 
nations ;  and,  in  support  of  this  doctrine,  the  case  of  Edmon- 

Ante  ToL  II.  stone  of  Duntreath  was  referred  to.     But,  when  the  circum- 

p.  255.  stances  of  that  case,  as  well  as  of  all  other  cases,  are  refer- 

red to,  and  compared  with  those  of  the  present,  there  ap- 
pears a  material  difference.  In  the  case  of  Duntreath,  the 
entail  was  in  the  form  of  a  direct  disposition  by  the  maker 
to  his  eldest  son  Archibald^  in  the  first  place,  and  where  the 
conditions  were  in  the  sequel  of  the  deed  imposed  upon  him 
only,  it  was  not  unreasonble  to  presume  that  he  omitted 
his  son,  the  institute,  ex  proposito,  yet  as  the  deed  itself 
contained  indications  of  his  including  Archibald  under  the 
description  of  an  heir,  the  judgment  of  the  Court  of  Session 
was,  finding  y^rc/a'6a/c{  bound  by  the  conditions  :  and  although 
a  different  judgment  was  pronounced  by  your  Lordships' 
house,  the  ground  of  the  decision  was  evidently  that  an  entail 
was  not  to  be  raised  up  by  implication,  if  the  words  were  ai 
all  ambiguous,  or  did  not  clearly  warrant  such  a  constructioa 
The  judgment  declared,  "  That  the  appellant  being  fiar  an^ 
"  disponee,  and  not  an  heir  of  tailzie,  ought  not  by  implica 
**  tion  from  other  parts  of  the  deed  of  entail,  to  be  constrtz 
"  ed  within  the  prohibitory,  irritant,  and  resolutive  clauses 
"  laid  only  upon  the  heirs  of  tailzie."  The  present  app^ 
lant  has  no  occasion  to  combat  the  principle  so  laid  down 
He  does  not  require  the  aid  of  implication,  or  inferenc 
drawn  from  disconnected  parts  of  the  deed,  in  order  to  brio^ 
James  Menzies  within  the  fetters  of  the  entail.  He  proceeds 
upon  the  language  of  the  entailer  used  in  his  entail,  ex- 
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pressed  from  beginning  to  end,  with  sufficient  clearness,  and        igQi, 

which  clearly  includes  James  Menzies  within  the  fetters  as  an    

heir  of  entail.     The  deed  here  is  not  a  disposition  direct  toMKNzrF.5,  &c. 

Jameg  Menzies,  as  in  the  Duntreath  case,  but  a  nomination  of  ^     \ 

heirs;  and,  beyond  all  question,  James  Menzies,  in  this  no-  &c. 
mination,  is  called  as  an  heir  of  entail  among  the  rest,  and 
aQ  heir  too  who  is  only  to  take  after  preceding  heirs.  Ho 
lajsthe  fetters  on  all  his  heirs  without  exception,  and,  of 
cuasequence,  on  James  Menzies  as  an  heir.  He  cannot  be 
distinguished  from  the  rest  without  interpolating — without 
aDnihilating,  or  without  imagining  a  clause  ;  but  as  this 
would  be  contrary  to  every  princi|)le  of  construction,  and  con- 
trary to  the  words  of  the  deed,  such  a  proceeding  cannot  be 
resorted  to.  These  words  in  the  nomination  clause  are, 
"  Failing  heirs  male  of  my  own  body,  I  nominate,  design, 
"  and  constitute  James  Menzies,  my  great  grandchild,  and 
"  the  heirs  male  of  his  body  ;  which  failing,  &c.  to  be  my 
"  heirs  0/  tailzie  and  provision  ;"  nothing  can  be  more  clear, 
more  free  from  ambiguity  than  this.  The  first  heir  of  entail 
called />€r  escpressum  of  this  entail  an<l  nomination,  is  James 
Menzies,  and  he  is  included  as  an  heir  of  entail,  and,  conso- 
qoently,  the  prohibitions  and  irritancies  apply  to  hini.  The 
ouly  thing  in  the  deed,  therefore,  which  raises  the  present 
question,  is  a  variation  of  expre^ision  when  you  come  to  the 
dispositive  clause.  This  claujse  was  not  a  necessary  part  of 
the  deed,  and  appears  ex  svperabundante,  put  inaptly  into  it, 
though  exj)refbly,  **  for  their  further  security;"  he  did  therehy 
"failing  of  heirs  male  of  my  body,  as  said  is,  sell,  annailzie, 
"  and  dispone  to  the  said  Captain  Archibald  Menzies  in  life- 
"  rent,  and  to  the  said  James  Menzies,  my  great  grandson, 
"and  to  the  heirs  of  his  body,  which  failing,"  &c.  in  fee. 
Theutuiost  effect  of  this  clause  was,  to  ^avo  a  service  and 
^etour  as  heir  of  tailzie. 

Vkudtd  for  fhe  Eenpondcnts. — James  Meuzics,  the  re- 
spondent's grandfather,  was  in  no  shape  an  heir  of  entail 
Glider  the  deed  16i)7,  fettered  with  the  prohibitory,  irritant, 
'^od  resolutive  clauses  therein  contained,  but  a  disponee  or 
^iistiiuie,  against  whom  these  clauses  were  neither  directed, 
^or  could  by  implication  be  extended.  As  such  disponeo 
^r  institute,  he  had  full  powers  to  have  defeated  the  entail 
1697  in  toto,  and  much  more  »o  was  he  entitled  to  exe- 
cuie  the  supplementary  entail  now  in  question,  agreeing  in 
illreKjjfcts  witli  the  original  entail,  and  only  adding  to  the 
^uUtitutiun  tliereof,  a  certain  series  of  heirs  to  succeed 
^hen  the  former  should  be  exhausted. 


MBNZIE8,  &C. 

V. 
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1801.  After  hearing  counsel, 

Lord  Chancellor  Eldon  said, — 
"  My  Lords. 

BCRKSFOBD,        *<  The  present  appeal  is  hrought  against  two  interlocators  of  tin 
^^'         Court  of  Session,  of  the  24th  of  June  and  6th  of  December  1785 
[Here  his  Lordship  read  the  words  of  the  interlocutors.]] 

'*  It  appears,  that  by  a  charter  in  1697>  certain  estates  wer 
settled  by  Colonel  Menzies,  under  clauses  prohibitory,  irritant,  an* 
resolutiye^  which  were  to  be  binding  on  his  heirs  of  tailzie ;  bu 
it  has  been  contended,  in  the  present  case,  that  James  Menzies,  on 
of  the  persons  mentioned,  was  a  disponee,  and  not  an  heir  midc 
this  deed,  and  consequently  had  power  to  execute  a  subsequent  dee 
in  1773.  This  last  mentioned  deed  purports  to  carry  on  the  enta 
in  continuation  after  the  limitations  already  made  by  the  former  ei 
tail  should  expire  ;  and  the  appellant  contends  that  such  prolong: 
tion,  if  effectual,  would  narrow  his  powers  oyer  the  estate. 

^*  It  has  been  stated,  that  the  construction  of  the  deed  1697  is  i^ 
Tolved  with  that  of  certain  other  instruments.  By  one  of  these* 
charter  in  1651,  Colonel  Menzies  and  his  eldest  son  take  the  estal 
to  the  Colonel  in  liferent  and  to  his  son  in  fee,  with  certain  other  su 
stitutions,  reserving  a  power  to  the  Colonel  to  dispose  of  the  esta 
without  consent  of  his  son.  By  another  charter  in  1675,  a  aetti 
ment  of  the  estate  was  taken  in  the  following  terms. — QUere  h 
Lordship  read  the  destination  in  the  charter,  the  reserred  powa 
to  nominate  heirs  of  tailzie  and  provision,  &c.] — These  two  char 
ters  relate  only  to  the  estate  of  Culdares,  since  disposed  of  by  tin 
family,  and  on  which  they  have  only  retained  a  feu-duty  of  £Si 
Scots. 

*^  But  the  family  had  also  acquired  other  property  before  the  dati 
of  the  deed  1697)  by  several  instruments  of  conveyance,  which  it  ii 
unnecessary  to  state  particularly  to  your  Lordships.  The  investitures 
as  to  this  other  property,  were  taken  to  Colonel  Menzies,  ^*  and  th< 
^'  heirs  male  of  his  own  body,  whilk  failing,  to  his  heirs  of  tailzie 
"  nominate  or  to  be  nominate,**  &c. 

**  Colonel  Menzies  having  thus,  by  the  charter  1675,  and  otbe 
deeds,  such  an  interest  in  the  estates  in  question,  and  such  a  re 
served  power  of  nomination  of  heirs,  and  of  disposition,  as  I  har 
stated,  in  1697f  after  the  death  of  his  eldest  son  Archibald,  exe 
cutes  the  deed  on  which  the  present  question  arises. 

[[Here  his  Lordship  read  the  recital  and  nomination  of  heirs  con 
tained  in  the  deed  1697  at  length.] 

**  Your  Lordships  will  perceive,  that  so  much  as  I  have  nowrea 
is  a  pure  nomination  of  heirs  of  tailzie  and  provision.  CoIod< 
Mer.zies  first  recites  his  reserved  powers  to  nominate,  and  then  cx< 
cutes  the  nomination  upon  the  ground  of  such  reserved  powers.  AiK 
as  to  all  his  estates,  it  is  proper  that  I  should  state  again,  that  h 
had  these  reserved  powers  of  nomination. 


I 
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[Here  his  LordBhip  read  the  dispositiye  clause*  and  the  other       ^[goi, 
cl^^iBes  in  the  printed  cases,  founded  on  by  the  parties.^ 


^  The  words,  **  heirs  of  tailzie,"  in  these  clauses,  are  applied  to  mknziks,  &c. 
Jttmes  Menxies,  as  well  as  the  others  called  to  the  succession ;  and  it  is         ^' 
i  ns  possible  to  entertain  anj  manner  of  doubt  that,  under  these  words,         ^^      * 
Oolonel  Menzies  meant  to  include  the  disponee. 

**  The  questions  arising  upon  this  deed  are,  1 .  Whether  or  not 
Jajnes  Menzies  was  onlj  a  disponee  ?  And,  2.  If  he  was  a  disponee, 
"^rVliether  the  cases  already  decided  be  not  authorities  applying  here 
'to  show  that  the  clauses  prohibitory,  irritant,  and  resolutiye,  do  not 
^kpply  to  him,  though  expressly  nominated  an  heir  of  tailzie  ? 

**  I  need  not  mention  many  of  these  decided  cases.  That  of  Vide  ante  vol. 
X>imtreath  and  others  have  gone  this  length;  the  authors  of  deeds  1^'  P*  ^^^- 
1&^  applied  the  words,  '*  heirs  of  tailzie,"  in  such  manner  as  to  leaye 
zmo  doubt  of  their  intention  to  include  the  disponee  ;  but  your  Lord- 
ttlAips  hare  held,  that  the  fetters  of  an  entail  ought  not  to  be  ex- 
^i^sded  by  implication ;  and  that,  however  strong  the  intention  might 
appear,  from  a  want  of  strict  propriety  in  the  use  of  legal  terms,  these 
^^tten  should  not  be  applied  to  disponees. 

*^  Of  these  cases,  it  would  not  be  proper  to  speak.     I  have  always 
^dd  it  to  be  improper  that  judges  should  interfere  to  loosen  restraints 
^xpm  property  that  are  deemed  fit  to  be  continued  by  the  Legislature. 
^  entertain  great  doubt  if  it  be  a  wholesome  mode  of  proceeding,  in- 
stead of  submitting  the  consideration  of  the  law,  in  its  proper  place,  to  ' 
tbe  Legislature,  thus  to  frown  upon  it  in  courts  of  justice. 

"  Upon  the  case  now  before  your  Lordships,  in  that  view  which 
X  entertain  of  the  manner  in  which  courts  of  law  should  proceed, 
M  well  as  from  its  own  circumstances,  I  incline  to  think  that  it 
•kould  be  submitted  to  the  review  of  the  Court  of  Session.  The 
former  decided  cases  have  not  its  peculiarities.  In  none  of  these 
^^M  there  a  reservation  of  adopting  this  mode  of  conveyance,  an 
wthority  reserved  over  the  property  by  prior  deeds,  of  nominating 
^rt  of  tailzie.  It  was  in  execution  of  such  an  authority  that 
Lionel  Menzies  names  James  Menzies  an  heir  of  tailzie. 

*'This  authority  applies  not  only  to  the  estate  of  Culdares,  but  to 
^I  the  other  estates  contained  in  the  deed  1697.  We  find  it  slightly 
nientioned  in  the  printed  papers,  that  the  disposition  alone  was  effec- 
M  as  to  the  bulk  of  the  property,  because  a  nomination  per  se  was 
Ineffectual,  and  the  estate  of  Culdares,  as  remaining  at  the  date  of 
(iie  deed,  was  of  small  value.  But  this  is  an  erroneous  view  of  this 
point,  which  does  not  seem  to  have  been  duly  considered. 

**  He  expressly  nominates  James  Menzies,  as  well  as  the  other 
penoM,  his  heirs  of  tailzie  and  provision  ;  and  the  prohibitive,  irri- 
tantf  and  resolutive  clauses  apply  to  him  directly,  and  not  in  any 
hianuer  by  implication.  He  afterwards  goes  on  to  dispone  the  pro- 
perty ;  but  thi8,  he  says,  is  for  the  further  security  of  the  nominees, 
^tt  heirs  of  tailzie. 
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1801.  "  Amongst  other  parts  of  the  deed,  I  may  refer  to  the  clause  di- 

reeling  the  application  of  a  part  of  the  rents  for  the  use  of  his  heirs 

MKNziBs,  &c.  of  tailzie.     I  think  it  was  impossible  to  maintain  that  James  Men^ 
^^     ^'  zies  was  not  entitled  to  those  rents.     This  may  also  he  illustrated  bj^ 

&c.         construction  of  the  clause  relative  to  the  name  and  arms. 

'*  From  the  case  of  Duntreath  and  others,  I  think  it  may  be  fanrl  ^ 
inferred  as  established,  that  the  fetters  of  an  entail  shall  not  be  a^ 
plied  to  the  disponee  by  implication ;  but,  in  the  present  case,  tbe^: 
is  a  nomination  of  certain  persons  to  be  heirs  of  tailzie  and  provision 
and  a  direct  application  of  the  prohibitory,  irritant,  and  resolutL 
clauses  to  them,  including  James  Menzies. 

*'  The  present  appeal  has  remained  in  this  House  for  a  great  m^.  -3 
years,  the  reason  of  which   has  not  been  distinctly  explained, 
think,  upon  a  view  of  the  whole  matter,  that  it  ought  to  be  remit  t^ 
to  the  Court  of  Session  for  farther  consideration. 

**'  I  therefore  move  that  the  cause  be  remitted  to  the  Cour^ 
Session,  to  review  the  interlocutors,  so  far  as  complained  of,  and. 
consider  whether  James  Menzies,  being  expressly  nominated  ax- 
appointed  an  heir  of  tailzie  by  the  first  part  of  the  deed  lt)97»  althou^ 
made  disponee  or  institute  by  the  latter  part  thereof,  was  not  oocmc 
pFehended  in  the  prohibitory,  irritant,  and  resolutive  clauses,  impost 
on  the  heirs  of  tailzie  of  the  granter ;  and  to  consider  such  poic^ 
both  80  far  as  respects  the  estate  contained  in  the  charter  1 675,  a]^:=> 
the  other  estates  of  the  granter  comprised  in  the  deed  1697* 

Ordered  and  adjudged  that  the  cause  be  remitted  bacr^ 
to  the  Court  of  ScM^ion  in  Scotland,  to  review  the  inr^ 
terlocutor  complained  of  generally,  and  particularly  t^= 
consider  whether  James  Menzies,  being  nominated  »—- 
heir  of  tailzie  by  the  first  part  of  the  deed  1697,  a^   - 
though  made  a  disponee  or  institute  by  the  latter  pa^^ 
thereof,  was  not  comprehended  in  the  prohibitory,  irer'i 
tant,  and  resolutive   clauses  imposed   on  the  heirs  ^Di 
tailzie  of  the  granter,  and  to  consider  such  point,  bo  Tii 
with  reference  to  the  estate  comj^rised  in  the  chart^or 
1675,  and  the  other  estates  of  the  granter  comprised   in 
the  deed  1697. 

For  the  Appellants,  W.  Grant,  Henry  Erskine. 
For  the  Respondents,  B.  Dundaa^  J.  Montgomery. 

Note. —  Vide  subsequent  appeal  in  this  case,  for  what  was  ^ow 
under  this  remit,  both  in  the  Court  of  Session  (18th  Jan.  1803  no^ 
reported,)  and  in  the  House  of  Lords  (20th  July  1811.) 
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?OBBRT  Bogle,  junior,  Merchant,  Glaegow,  ^  1801. 

«nd  John  and  Andrew  Blackburn,   St.  ■ 

Thomas,  in  Island  of  Jamaica,  and  Marion  ■  Appellants;     ^^^^'^'    ^* 
snd  Martha  Blackburn,  all  Children  of  ANDKRhON,  &c. 

Peter  Blackburn,  Merchant,  Glasgow, 

X  ^RGARET  Anderson,  Wife  of  James  Stew-' 
art.  Watchmaker  in  Glasgow,  only  Daugh- 
ter of  the  deceased  James  Anderson,  late 
Manufacturer  in  Glasgow,  in  her  own  > Eespondents. 
riglit,  and  as  executrix  dative  to  her  de=^ 
ceased  Father,  and  to  her  Brother,  the 
Rev.  John  Anderson,       ...  J 

House  of  Lords,  13th  Nov.  1801. 

^S^andate — Attorneys — Foreign. — A  power  of  attorney  was  exe- 
cuted^ by  parties  in  this  country,  to  uplift  and  administer  estates  of 
a  person  deceased  in  Jamaica,  and  to  remit  the  proceeds.  The 
attorneys  in  Jamaica,  after  selling  a  plantation  estate  for  £5000, 
remitted  the  proceeds,  in  bills,  to  their  correspondents  in  this  coun- 
trj,  with  instructions  to  hand  them  over  to  the  executors  or  heirs, 
if  they  all  agreed  in  granting  a  discharge,  and  an  obligation  to 
refund,  if  the  funds  received  fell  short  to  pay  the  deceased's  debts. 
This  was  agreed  to  by  the  executors ,  but  the  parties  to  whom 
these  bills  were  remitted,  still  refusing  to  deliver  them,  an  action 
was  raised  to  compel  them.  They  agreed  to  consign  the  bills, 
with  the  exception  of  one,  from  which  they  claimed  a  deduction  of 
their  accounts,  as  agent  for  the  attorneys  in  Jamaica.  Held  the 
agents  bound  to  consign  the  full  amount,  without  such  deduction. 
Objection  to  their  liability  to  account  in  this  country  repelled. 

James  and  Robert  Anderson,  brothers  of  the  respondent, 
went  in  early  life  to  Jamaica.  James  died  in  1791,  leaving 
all  his  nieann,  by  will,  to  his  parents,  residing  in  Glasgow,  in 
Werent,  and,  after  their  death,  to  his  brother  Robert,  his  sis- 
ter Margaret,  and  his  other  brother  John,  in  fee,  equally 
among  them.  This  will  appointed  his  brother  Robert,  along 
'^ith  Mr.  Gardner,  both  in  Jamaica,  his  executors,  for  the 
purpose  of  executing  the  will.  On  Mr.  Gardner's  death, 
Alexander  Park  succeeded  to  the  management ;  and,  in  the 
spring  1794,  Robert  Anderson  himself  died  ;  whereupon 
^he  respondent,  and  the  other  relations  in  Scotland,  exe- 
cuted a  power  of  attorney  in  favour  of  the  appellants,  John 
^^^  Andrew  Blackburn,  and  Alexander  and  Keith  Jopps,  all 
^^  ^he  island  of  Jamaica.     This  power  of  attorney  empower- 
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1801.        ed  tbem  to  obtain  administration  of  the  defunct's^ostate,  t 

•    convert  the  same  into  money,  and  remit  the  proceeds. 

BOOLE,  &c.        ^j^Q  attornevs  entered  on  the  administration,  and  sold 
v.  • 

ANDERSON,  &c.  plantation  estate  for  £5000,  and  there  were  two  bonds  du 

the  deceased  of  £900  and  £500.     In  a  letter  written  I 

Sept.l2, 1794.  John  Blackburn,  of  this  date,  to  John  Anderson,  he  sayn,  i 

so  far  as  seen,  <*  it  appears  to  me,  after  paying  all  debts  an 

"  every  charge,  that  there  will  be  a  clear  remainder  of  nei 

'*  £5000  sterling." 

The  price  of  the  plantation  was  paid  by  the  purchaser  j 

five  bills,  at  long  dates,  for  £1000  sterling  each,  and  pa; 

able  to  the  order  of  Alexander  Jopp  and  John  Andersot 

on  Hibbert,  Fisher,  and  Hibbert  of  London. 

Dec.  13, 1794.      Of  this  date,  the  attorneys  wrote  to  their  correspondei 

in  Glasgow,  Mr.  Peter  Blackburn,  since  deceased,  and  Re 

bert  Bogle,  the  appellant,  in  the  following  terms : — "  Ui 

"  der  cover  you  will  receive  the  four  first  sets  of  bills,  whic 

**  you  will  hold  subject  to  our  order,  as  we  are  not  yet  advi 

"  ed  how  the  subject  is  to  bo  divided,  nor  informed  whs 

"  proportions  will  arise  from  the  separate  estates ;  but  if  tb 

•*  whole  family,  jointly  and  severally,  join  in  giving  you 

•'  receipt,  (the  form  of  which  you  will  draw  by  advice),  an 

*'  become  bound  to  refund  to  us,  if  the  funds  we  have  r< 

'*  ceived  fall  short  of  paying  the  debts,  you  may  give  thei 

"  the  whole  bills.     As  soon  as  possible,  we  will  get  accouni 

*'  made  up  and  transmitted  ;  and  we  will,  at  same  time,  tak 

**  legal  advice  as  to  the  division,  and  in  as  much  as  posaibl 

"  separate  the  estate  accounts.     We  are  very  happy  to  hav 

••  disposed  of  this  property  so  advantageously,  and  to  hav 

"  got  so  considerable  a  part  of  the  proceeds  so  easily  remit 

"  ted.     The  heirs  need  not  be  alarmed  at  our  taking  thee 

'*  bound  to  refund — it  is  only  matter  of  form.     We  flatte 

'*  ourselves  with  remitting  them  near  £1000  more  whei 

**  every  thing  is  settled.     If  we  did  not  think  we  had  fund 

'*  enough  in  our  hands  to  pay  all  debts,  we  should  hav 

"  reserved  more.     We,   however,   may   be  mistaken.     A" 

"  depends  upon  the  accounts  between  Gardner  and  the  do« 

*•  tor's  estate."     Another  letter,  of  same  date,  was  writte 

by  Alexander  Jopp,   who,   apparently  differing   from   tb 

Blackburns  as  to  the  prospects  of  the  affairs,  writes  BogL 

stating  the  propriety  of  a  reservation,  or  condition  of  relie 

with  regard  to  debts  that  might  emerge  after  the  bills  we 

Dcc.l3, 1794.  delivered    up.     He  says,   *•  On  the  subject  of  Anderson 

•*  affairs,  in  addition  to  the  joint  letter  to  you  and  Vet^ 
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JBIackbuni,  I  think  it  proper  to  say,  that  in  consequence        _q. 
of  a  letter  received,  (which  John  Blackburn  had  not  seen 


irhen  he  wrote),  from  Mr,  Park,  one  of  the  executors  of  bogle,  &c. 
**     Jtfr  Gardner,  it  does  not  appear  to  me  that  so  much  is  ex-         ''• 
«*>     jpected  from  that  quarter  as  John  Blackburn  apprehend-  ' 

* "     «d ;  and  as  a  good  deal  evidently  depends  upon  that,  as 
**     -to  the  remaining  funds  here,  I  advise  that,  for  the  pre- 

*  *    cent,  jou  do  not  deliver  up  the  bills,  at  least  unreserv- 

•  •     cdly  ;  but  the  heirs  should  not  want  any  thing." 

The  remaining  price,  after  remitting  the  four  bills,  was 
■retained  to  meet  the  debts  due  by  the  defunct  in  Jamaica. 

The  heirs  were  for  some  time  kept  ignorant  of  the  arri- 
^vsfcl  of  these  bills  ;  but,  when  apprised  of  it,  they  applied  for 
delivery  of  the  same,  and,  on  being  refused,  they  raised  the 
i:»Tei»en(  action,  by  petition  to  the  sheriff,  for  their  delivery. 
-A^fter  various  procedure,  the  sheriff,  of  this  date,  found  that  Nov.  5,  1796. 
"^fae  bills  in  question  were  the  property  of  the  petitioners; 
^liattho  defenders  had  assigned  no  sufficient  reason  for  re- 
^Uviog  to  deliver  them  up  ;  and  that  they  ought  to  have  been 
^ slivered  over  to  them  en  their  arrival.     '•  Therefore,  or- 
dered them  to  be  delivered  up  accordingly,  the  petition- 
^*  ers  granting  a  receipt  to  the  defenders  in  terms  of  the  be- 
**  fore-mentioned  paragraph  or  letter,   and  containing  an 
*'  oUigation  to  keep  the  attorneys  indemnes  at  the  hands  of 
**  the  heirs  of  Margaret  Paton,"  (Anderson's  mother.)     On 
Evocation  of  this  judgment,  Lord  Meadowbank  ordered  Not.26,  1796. 
'*  production  and  exhibition  of  all  letters  and  correspond- 
*'  enco,  or  excerpts  thereof,  between  them  and  the  attor- 
"  Deya  of  the  original  pursuers,  in  so  far  as  the  same  re- 
"specta  the  affairs  of  the  said  pursuers,  and  to  depone 
^  thereupon  as  in  an  exhibition  ;  and  also  to  exhibit  and 
"  produce  at  the  bar  the  whole  bills  transmitted  to  them  by 
"  the  said  attorneys ;  and,  in  the  meantime,  prohibits,  inter- 
"  diets,  and  discharges  them  from  indorsing,  giving  away,  or 
"  disposing  of  any  of  the  bills  in  their  custody.^    They  acqui- 
^^ed  in  giving  up  the  bills,  with  the  exception  of  part  of 
^ne,  as  to  which  the  subsequent  procedure  occurred  ;  these 
^ills  having  been  paid,  the  defenders,  after  some  opposition, 
^ere  ordered  to  consign  the  amount,  £1000,  which  they  did,  Jan.  21, 1797. 
lessdeductions  amounting  to  £266.  The  question  assumed  the 
itature  of  an  accounting,  and  the  attorneys'  accounts  were  or- 
dered to  be  produced,  but  were  not.  And  hisLordshipfinally, 
of  thisdate,  pronounced  this  interlocutor, whereby  he  ordained  Mar.lO,  1798. 
"  the  defenders  to  consign  in  the  same  hands,  and  in  similar 
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1801.  "  terms,  as  was  done  with  respect  to  the  sam  of  £266. 4s.  8^^ 
"  sterling,  the  further  sum  of  £617.  10s.  4d.  sterling,  an 
**  that  on  or  before  the  loth  day  of  May  next ;  and  desire 
▲NoifusoM,  &c. ''  to  hear  parties  at  the  Ordinary's  first  hour  in  the  summes 
'*  session,  on  the  question,  Whether  farther  proceedings  \m 
'*  this  process  should  not  be  sisted,  until  a  regular  exonera  j 
**  tion  of  the  attorneys  in  Jamaica,  with  a  balance  constS 
''  tuted  for  or  against  them,  is  produced  in  proces8,  without 
**  prejudice  to  tlie  purbucrs  applying  for  and  obtaining  wai" 
"  rant  to  uplift  the  consigned  sums,  and  even  to  proceed 
**  against  the  defenders  for  the  remainder  of  the  sums  i» 
**  tromitted  with  by  them,  and  to  the  defenders  their  defeiM 
*'  ces,  in  caa^e  the  attorneys  delay  the  obtaining  such  es 
'*  oneration."  * 


•  Note  by  Lord  Ordinary  (MEAD0WBA^K.) — ^Tbe  defenders  ar^ 
mistaken  in  supposing  that  an  unfavourable  impression  of  them  w- 
made  on  my  mind,  owing  to  past  circumstances  that  could  be  e=: 
plained.    I  presume  the  conduct  of  the  cause,  in  its  commenceme^ 
is  alluded  to  ;  but  tbey  may  rest  assured  that  has  left  no  impressii^ 
whatever,  for,  at  the  time,  I  attributed  it  to  what  has  since  appear^ 
to  be  its  true  cause.     On  the  other  band,  I  entertain  personallj^ 
high  opinion  of  the  character  of  the  defenders,  and  particularly 
one  of  tbem,  whom  I  have  the  honour  to  be  acquainted  wL4 
But  the  best  men  are  subject  to  error ;  and,  especially,  no  person 
entitled  to  hold  himself  exempt  from  it  in  a  case  where  his  sc 
has  any  concern. 

In  the  first  place,  I  think  the  defenders  mistake  the  fact  v^J 
much,  i!\hen  tbey  plead,  that  tbey  were  entitled  to  put  the  siaxi 
paid,  to  the  credit  of  the  attorneys  in  Jamaica,  by  the  terms  of  d 
mandate  of  December  1794.  That  mandate  by  no  means  dire<: 
them  to  bold  the  bills  subject  to  the  order  of  the  attorneys ;  tb' 
order  was  only  given  for  the  especial  case  of  the  pursuers  differsi 
among  themselves,  which  has  not  occurred,  and  Mr.  Jopp's  po^ 
script  goes  no  farther  in  restraining  the  defenders,  than  to  djr-^ 
that  the  bills  should  not  be  delivered  up  unreservedly,  by  which  co«^ 
be  meant  nothing  more,  than  that  the  defenders  should  preserve, 
favour  of  their  constituents^  a  reasonable  lien  for  security  of  their  ^ 
imbursement  of  unforeseen  expenses,  in  case  these  should  un^ 
pectedly  be  requisite.  In  no  view  possible,  therefore,  were  the  ^ 
fenders  entitled  to  consider  the  £2000  sterling  in  question  as  fu^' 
of  the  attorneys,  on  which  the  defenders  might  operate  in  conduct:^' 
their  private  affairs. 

2.  I  think  the  defenders  were  bound  to  have  given  instant  int^ 
ligence  to  the  pursuers  of  this  valuable  remittance  for  their  bebcK' 
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In  a  reclaiming  petition,  the  ground  maintained  here,  and       1801. 

throughout  by  the  defenders,  was,  that  they,  Blackburn  and    — 

Bogle  in  Glasgow,  were  mere  agents   or  mandatories  for    "o^'-^i  ^^' 
Blackburn  and  Jopp  in  Jamaica,  they  lay  under  no  obliga-^NDSBs'oN^&c. 


and,  if  in  distress  at  the  time,  it  was  the  more  fitting  that  they 
should  be  informed  speedily  of  what  might  change  the  current  of 
their  thoughts,  and  so  alienate  them. 

3.  It  appears  to  me  a  question,  not  altogether  without  difficulty, 
Whether  the  attorneys,  after  giving  their  mandate  of  December 
1791,  could  operate  at  pleasure  on  the  £2000,  which  the  defenders 
got  into  their  hands,  by  ayailing  themselves  of  the  indorsation  of  the 
attorneys  on  two  of  the  bills  ?    Had  the  defenders  deposited  the 
bills  in  the  hands  of  Scott,  Moncrieff  and  Dale,  reserving  a  lien  for 
reimbursement,  (which  perhaps,  or  something  like  it,  in  a  fair  con« 
struction  of  the  original  mandate,  should  have  been  done),  this  lien 
could  not  have  been  made  "effectual  till  the  attorneys  constituted  a 
balance  in  their  own  favour,  by  obtaining  an  exoneration  in  the 
proper  court.     Now,  ought  not  the  defenders  to  be  held  as  trustees, 
standing  in  the  place  of  the  agents  of  the  Royal  Bank,  and  not  en- 
titled to  transfer  the  fund,  or  any  part  of  it,  back  to  the  attorneys, 
without  legal  authority,  especially  subsequent  to  the  commencement 
^f  the  pursuers'  proceedings  in  law  ? 

4.  But  supposing  that  Mr.  Jopp's  expression,  ^  I  advise  you  not  to 
deliver  up  the  bills,  at  least  unreservedly,*  should  be  held  to  warrant 
tHe  defenders'  levying  the  funds,  to  the  effect  of  enabling  the  attor- 
^ejs  to  operate  upon  them,  I  still  conceive,  that  after  what  the  at- 
torneys wrote  in  December  1794,  concerning  the  probable  result  of 
t\ie  business,   and  all  that  has  yet  been  specified,  as  to  emerging 
debts,  it  will  be  difficult  for  the  defenders  to  maintain  that  they  are 
entitled  to  apply  so  large  a  sum  as  £563.  15s.  4^d.  of  commission, 
to  the  private  benefit  of  the  attorneys,  upon  no  other  evidence  than 
&  charge  to  that  amount  made  by  the  attorneys.     This  is  emolu- 
ment, not    indemnification  for  advances ;  and,    consistently   with 
^hat  is  stated  December  17^4,  and  the  amount  of  emerging  debts, 
could  hardly,  1  think,  have  been  then  in  contemplation  of  the  attor- 
aeys, 

5«  Why  do  not  letters  appear  from  the  attorneys  expressing  their 
change  of  views  of  the  affairs  ?  Why,  also,  do  they  not  get  them- 
•^'v^es  exonered  in  Jamaica,  either  judicially  or  extra-judicially,  as 
attorneys,  from  the  pursuers  ?  or  why  do  they  not  send  materials  by 
^^  conveyance  of  a  ship  of  war  to  account  in  this  country  ? 

^.  The  charge  for  remitting  the  monies  advanced  to  the  pursuers 
^^t  of  their  own  funds,  as  by  a  remittance  of  cash  from  Jamaica, 
appears  to  me  unjustifiable,  and  calculated  merely  to  affect  the  ap- 
P^ent  balance. 

7.  Considering,  however,  the  affidavits,  even  without  the  inven- 
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1801.       tion  whatever  to  the  respondents,  unless  in  consequence 
orders  given  them  by  their  constituents ;    that  the  on 


BOGLR,  &c.    jjj    December    1794,    concerning    delivery    of    the    bi 

ANDBBi»09f,&o.was  a  qualified  order;  that  whether  qualified  or  not, 
might  at  all  events  be  recalled  by  the  Jamaica  attorney 
that  these  attorneys  were  not  bound  to  account  in  t 
country,  but  in  Jamaica  only ;  and  that,  from  an  examii 
tion  of  their  accounts,  it  appeared  that  the  balance  in  t 
attorneys'  hands  was  only  £383,  so  that  there  was  ho  j\ 
ground  for  ordering  the  consignation  of  more  than  £177  o^ 
that  already  consigned,  £266. 

June  21, 1800.  The  Lord  Ordinary,  of  this  date,  pronounced  this  inter 
cutor,  conjoining  the  process  of  wakening  and  transferen 
raised  by  the  respondents  after  Mrs.  Anderson's  death,  wi 

jalj  3, the  former  process.     And,  of  this  date,  ordained  **  the  d 

'*  fenders  to  consign  the  sum  of  £617.  10s.  4d.,  in  terms 
"  the  interlocutor  of  the  10th  March  1798  ;  and  in  case  th 
"  fail  so  to  do,  finds  the  defenders  liable  in  the  expen 
"  of  extracting  an  act  and  warrant  for  the  recovery  of  t 
"  said  sum,  and  allows  said  act  and  warrant  to  go  out  ai 
"  be  extracted  in  the  name  of  James  Marshall,  W.  S.,  f 
"  the  purpose  of  his  consigning  the  said  sum,  in  terms 

Kor.  12,  (t  ^jjg  gj^j^j  interlocutor,  and  decerns."  On  reclaiming  pe 
tion  the  Court  adhered. 

Against   these    interlocutors  the    present  appeal   w^ 
brought  to  the  House  of  Lords. 

Pleaded  for  the  Appellants, — The  appellants,  as  the  me 
agents  or  mandatories  of  the  attorneys  in  Jamaica,  are  n 
responsible  for  the  correctness  of  any  accounts  transmitt< 
from  Jamaica  by  the  administrators,  nor  for  the  propriety 
any  charge  made  by  them  against  the  estate  ;  but  such  a 
counts  and  charges  must,  as  between  the  appellants  and  r 
spondents,  be  taken  as  conclusive.  Acting  in  this  capacit 
they  are  responsible  only  to  their  constituents  in  Jamaic 


tory  or  appraisement  of  the  succession,  as  a  sort  of  prima  facie  ei 
dence  of  the  actual  advances,  it  strikes  me,  that  it  is  fit  to  order  co 
signment  of  what  is  only  claimed  as  a  reward  for  trouble,  and 
what  was  improperly  stated  as  a  charge  of  remittance  never  incurrc 
The  attorneys,  I  apprehend,  cannot  complain  if  they  are  not  i 
warded  till  they  account,  especially  as  there  is  apparently  a  mora 
the  case  for  not  already  accounting  regularly,  which,  as  long  aa  we  ha 
ships  of  war  to  convoy  our  fleets,  may  be  done,  even  in  this  counti 
as  I  apprehend,  as  safely  in  war  as  in  peace. 
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and  are  not  authorized  to  pay  more  to  the  respondents  than       isoi. 
their  principals  admit  to  be  due ;  and,  consequently,  what- 


ever remedy  the  respondents  insist  in  against  the  appellants  oo«^«»  ^^' 
must  be  limited  by  the  same  authority.  Their  proper  re- ^„DBRgo„^&c. 
medy  undoubtedly  was  against  the  attorneys  in  Jamaica. 
T*faej  are  not,  although  they  ought  to  have  been,  called  as 
p&rtiM  to  this  suit,  but  even  supposing  them  to  have  been 
oflkUed  aa  parties,  still,  as  the  subject  matter  is  such  as  ought 
ovily  te  be  brought  before  the  courts  of  Jamaica,  where  the 
defuncts  were  domiciled,  where  the  administration  of  their 
oiotates  was  granted,  and  security  given  by  the  administra- 
-^OTS  to  account,  the  Court  of  Session  had  no  jurisdiction 
o^er  the  matter ;  even  supposing  it  had,  yet  it  is  manifest  that 
"ftlme  claims  on  the  administrators  in  Jamaica  ought  to  be 
detennined  by  the  laws  of  Jamaica,  and  not  by  the  laws  of 
Scotland.  By  the  law  of  Jamaica,  the  claim  of  commission 
^^arged  was  perfectly  unexceptionable. 

JPkaded/ar  the  Respondents. — Had  Mr.  Bogle  and  the  late 
^BAr.  Peter  Blackburn  done  their  duty  in  regard  to  the  man- 
date transmitted  to  them  from  Jamaica,  in  the  letter  of 
^Aenrs.  Blackburn  and  Jopp,  dated  Idth  Dec.  1794,  no  such 
question  as  the  present  could  ever  have  occurred.     In  com- 
X^liance  with  the  terms  of  that  letter,  which  was  expressly 
^^vritten  **  for  the  information  of  the  heirs,"  they  ought,  im- 
lanediately  on  receipt  thereof,  to  have  communicated  to  the 
>*€lations  of  the  deceased,  the  information  which  that  letter 
ooDfeyed,  and  in  which  those  relations  had  so  deep  an  in- 
^rest.    They  ought  also  to  have  delivered  over  all  the  four 
bills  at  that  time  transmitted  to  them  by   Blackburn  and 
Jopp.    And  there  was  not  the  least  ground  or  excuse,  nei- 
tier  on  their  part,  nor  on  the  part  of  the  attorneys  in  Ja- 
iiuica,  for  retaining  the  contents  of  the  two  first  bills,  or  any 
of  the  bills.     But  even  allowing  the  appellants  every  lati- 
tude in  the  construction  of  the  conditions  annexed  to  the 
xnandate,  as  also  of  the  power  of  revocation,  competent  to 
tlie  grantors  of  it,  no  reason  has  been  assigned  for  carrying 
^tber  the  one  or  the  other  beyond  a  security  for  reimburse- 
ment of  actual  expenditure,  and  indemnification  of  obliga- 
tions come  under  by  the  attorneys.     The  very  accounts, 
Itowever,  which  those  gentlemen  themselves  have  produced, 
Aow  that  there  is  a  large  balance  in  their  hands,  after  reim- 
l^nreing  them  completely,  and  that  they  are  further  posses- 
sed of  a  sn£5ciency  of  fund  for  answering  all  the  claims  they 
^^e  been  able  to  specify.    In  these  circumstances,  even  if 
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1801.       the  appellants  could  make  it  appear  that  they  were  warrant . 

ed  in  withholding   the  bills,  yet  there  would  not  be  any^^ 

BocLK,  &c.  ground  of  pretence,  either  for  them  or  their  constituent^.^^ 
^MDKB80N,&c.  contending,  that  they  are  entitled  to  retain  the  value  ofth^  ^ 
bills,  to  the  effect  of  satisfying  their  own  unaulhenticatc^   ^ 
claims.     The  attorneys  are  liable  to  account  in  this  countrj^^.^ 
from  the  particular  circumstances  of  this  case.     It  was  a  col^^^ 
dition,  understood  by  both  parties,  at  the  time  the  power  ^^^^ 
attorney  was  granted,  that  they  were  to  account  to  the  co     ^^ 
Btituents  in  Glasgow;  and,  accordingly,   upon  this  und^^,.^ 
standing  the  attorneys  themselves  had  acted,  by  transmitti^:^^. 
accounts  from  time  to  time,  although   these   were  in  the  ^>j. 
selves  defective,  and  liable  to  exce[)tion.     Besides,  the  ftft^cici 
is  now  really  in  thin  country,  and  the   remittance  of  tba.4 
fund,  shows  at  once  that  they  were  so  liable  to  account. 

After  hearing  counsel,  it  was 

Ordered  and  adjudged,  that  the  interlocutors  complains  -^ 
of  be,  and  the  same  are  hereby  affirmed. 

For  Appellants,  R.  Dallas.  J.  Scarlett. 

For  Eespondents,  W.  Grants  W.  Adam,  T.   W.  Baird^.^^ 

Note. — ^Unreported  in  the  Court  of  Session. 


JouN  Philips,  Merchant  in  Glasgow,  Appellant; 

Messrs.  Blair  and  Martin,  Spirit  Dealers  \    t>         ^    4     ^ 
and  Merchants  in  Greenock,  .  S 

House  of  Lords,  16th  Nov.  1801. 

Contract  op  Sale — Delivery  in  Reasonable  Time — Damao^j^bs 
FOR   NoN-FuLFiLMENT.  —  A  Sale  of  12  puncheons   of   spirl  ^^^ 
distilled  from  molasses,  was  bargained  for,  and  four  punchec^^^ 
delivered.     The  huyer  continued   urging    the  deliveiy   of  tJti^ 
remainder,  hut  the  sellers  delayed,  until  after  an  act  of  p^U"- 
liament  was  passed  on  18th  Dec.  1795,  prohibiting  distillatioo 
of  spirits  from  molasses,  and  annulling  all  bargains  or  contra^^ 
for  the  delivery  of  such.      The  sellers  refused  to  furnish    t^^ 
spirits,   and,   in  action,   stated   this  defence,   that  having  lia^ 
three  months  to  deliver,  and  the  act  of  parliament  having  been 
passed  in  the  interval,  they  were  not  bound  ;  Held  in  the  Court 
of  Session,  that  there  was  no  evidence  to  show  that  the  sellers 
were  bound  to  deliver  before  the  18th  Dec.  1795.    Bevened  in 
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^^^lie  Home  of  Lords,  and  held,  that  from  the  correspondence  ad-  igoi. 

^dooed,  the  sellers  were  bound  to  delirer  the  remaining  puncheons  

-^nthin  reasonable  time,  and  therefore  before  the  18th  Dec.  1795,  philips 

-^he  date  of  the  passing  of  the  said  act,  and  remits  made  to  the  ^^^^^  ^^ 
^Oourt  of  Session  to  assess  the  damages. 

Action  of  damages  was  raised  by  the  appellant  against 
=B.e  respondents,  for  failure  to  execute  a  contract  of  sale  of 
^2  puncheons  of  spirits  sold  by  them  to  him ;  and  conclude  . 
m^  that  they  should  be  ordained  to  make  payment  of 
Z- 134.  28.  7d.,  being  the  difference  of  the  price  at  which  the 
ppellant  could  have  sold  them  as  on  24th  Dec.  1795,  and 
ftse  price  at  which  they  were  purchased  from  the  respondents. 

The  sale  took  place  on  5th  Nov.  1795  ;  the  spirits  being  Nor.  5,  1795. 
Isose  distilled  from  molasses  at  6s.  9d.  per  gallon — strength 
>mie  in  ten  under  hydrometer  proof.    Four  of  these  pun- 
i^lieons  were  delivered  on  12th  Nov.,  with  invoice  of  same 
d^tCy  bearing  **  that  the  rest  will  be  sent  as  soon  as  we 
'^    con  ffet  casks  to  hold  them"     When  the  four  puncheons 
a^srifed,  the  appellant  found,    on  examination,   that  the 
^bength  of  the  spirits  was  only  one  to  eight  under  hydro- 
TKieter  proof,  and  immediately  apprised  the  respondents  of 
'fcluB,  and  desired  the  difference  might  be  settled.     One  of 
^le  respondents  accordingly  called  in  the  end  of  the  month, 
^hi  infonned  the  appellant  that  the  remaining  eight  pun- 
c^heons  were  ready,  and  that  he  would  send  them  as  soon 
^s  he  could  get  casks  to  put  them  in,  and  they  were  to  ap- 
point a  friend  to  examine  the  spirits  already  sent,  to  ascer- 
tain the  deficiency  of  strength. 

Several  letters  followed,  pressing  the  respondents  to 
settle  the  deficiency  of  the  four  puncheons,  and  to  forward 
the  other  eight.  The  respondents  wrote  in  ansvrer,  stating,  Dec.  10,1795. 
"Ton  know  that  we  had  eight  weeks  to  deliver  you  the 
''spirits,  which  will  not  expire  for  these  three  weeks  to 
**  come,  by  which  time  we  suppose  they  will  be  ready,  Mean- 
'*  time  we  wish  you  to  send  what  puncheons  you  have  of  ours, 
"  as  we  are  truly  scarce  of  that  article.  Tou  will  please  on 
"  ^eceipt  make  up  as  many  molasses  as  you  can,  being  of 
'*  the  forty  puncheons  you  have  to  deliver  us  from  this  to 
"  the  5th  February.  Tour  answer  will  oblige."  In  answer, 
^^e  appellant  wrote,  "  It  is  rather  surprising  you  decline  an  Dec.  U,  1796. 
answer  respecting  the  deficiency  in  strength  on  the  four 
puncheons  of  spirits  furnished  on  the  12th  ultimo.  2'his 
*  "is  now  the  fifth  time  I  have  written  to  you  on  the  subject. 
They  still  lie  in  the  same  state  as  they  were  received  from 
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1801.       *'  you.      Had    you  been  punctual,    you    might    have  had 
"  all  your  empty  puncheons  before  this  time ;  and  indeed  I 


PHILIPS      a  consider  it  a  very  great  inconveniency  that  I  have  not 
BLAiK,  &c.    ^^  liberty  to  dispose  of  them  till  this  matter  is  settled.     As 
**  to  the  time  you  mention  to  have  for  delivery  of  the  rematn- 
"  ing  eight  puncheons  of  spirits^  I  do  not  recollect  any  being 
^^  mentioned ;  besides,  when  your  Mr.  Blair  was  here,  im- 
''  mediately  after  receiving  the  four  puncheons,  he  sud  the 
"  remainder  was  ready,  and  would  be  forwarded  so  soon  as 
"  you  could  get  puncheons  to  hold  them.     Respecting  the 
''  molasses,  I  have  delivered  all  that  bargain  was  made  for. 
"  Waiting  your  answer,  I  am,"  &c. 
Dec.  15,1795.     The  respondents'  answer  to  this  letter  was  as  follows: — 
^^  We  have  received  yours,  and  shall  give  orders  to  some 
<^  friend  to  examine  how  much  it  is  weaker  than  6ve  in 
*<  eight  underhydrometerof  Clarke's  instrument,  which  is  the 
^<  strength  we  sell  at  to  Gardner  and  Strong  and  others. 
*^  Had  you  furnished  us  with  puncheons,  you  might  have 
'«  had  some  of  the  eight  puncheons  long  ago;  but  as  we  have 
*^  no  puncheons,  we  always  give  the  spirits  to  those  who 
^'  provide  puncheons  themselves.     Respecting  the  molasses, 
**  we  shall  try  whether  or  not  you  have  delivered  all  your  t 
"  quantity,  yea  or  nay, — we  are  accordingly  to  take  a  pro — 
"  teat  against  you.     As  for  molasses  puncheons,  we    caiM- 
"  furnish  you  with  20,  30,  or  40,  which  were  only  once  fill— 
"  ed,  price  58.  3d.  free  on  board  a  gabbard  at  our  quay — 
"  Should  they  answer,  let  us  know  in  course.^' 

Before  any  thing  further  took  place,  an  act  of  parliament 
was  passed,  18th  Dec.   1795,  prohibiting  all  distillation  ii^ 
Great  Britain  from  molasses,  and  declaring   all  contract::^ 
and  bargains  for  the  delivery  of  such  spirits,  during  the  sut^ 
sistence  of  the  act,  void  and  null. 

The  deficiency  as  to  strength  in  the  four  puncheons  wau 
adjusted  and  settled  on  the  24th  Dec.  1795,  by  proportions! 
abatement  being  given.      And   when  the  appellant  ag&in 
wrote,  urging  delivery  of  the  remaining  eight  puncheons  of 
spirits,  the  respondents  finally  in  answer  wrote  thus : — **  Jfl 
Jan.  22, 1796. "  answer,  we  will  send  you  no  spirits.     Your  usage  to  us  in 
*'  the  molasses  transaction  was  dishonourable  on  your  part, 
"  which  you  must  be  very  sensible  of,  and  are,*'  &c.   Where- 
upon the  present  action  was  brought  by  the  appellant. 

In  defence,  it  was  stated,  that  *'  by  the  terms  of  the  de«  i 
"  fenders'  agreement  with  the  pursuer,  they  only  became  : 
<^  bound  to  deliver  three  or  four  punchoons  of  spirits  upon 
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"  the  week  after  the  agreement,  viz.  5th  Nov.  last  (1795),        I80i. 

"  which  were  delivered  accordingly ;  but  with  regard  to  the 

^remaining  eight  puncheons,  which  the  pursuer  commis- 

"•  Bioned,  the  defenders  were  only  bound  to  furnish  these  in 

''  the  space  of  between  two  and  three  months  thereafter ; 

"  bat,  in  the  meantime,  the  law  (already  mentioned)  stop- 

''  ping  distilleries  from  distilling  firom  molasses  passed,  by 

"  which  all  contracts  for  the  delivery  of  spirits  posterior  to 

"  the  18th  Dec  1795  were  voided,  and  of  course  the  con- 

''tract  betwixt  the  pursuer  and   defenders   came  to  an 

"  end.'' 

After  a  proof  of  the  respective  averments  of  the  parties, 
the  Lord  Ordinary  pronounced  this  interlocutor: — **  Finds  Jane  80, 1798. 
*'  there  is  no  sufficient  evidence  of  the  pursuer's  allegation, 
'*  that,  by  the  agreement  of  parties,  the  defenders  (respon- 
*'  dents)  were  bound  to  deliver   the   eight   puncheons  of 
'^  whisky  in  question  before  the  18th  day  of  December  1795, 
**  and  therefore  sustains  the  defence  founded  upon  the  36th 
*^  George  the  Third,  cap.  20,  assoilzies  the  defenders  (re- 
**  spondents)  and  decerns,  superseding   extract   until   the 
*•  third  sederunt  day  in  November  next."     On  representa- Nov.  13,1798. 
"Mon  the  Lord  Ordinary  adhered.     And,  on  reclaiming  peti-  ^®^'  ^'  ^l.^g 
^ion  to  the  Court,  the  Court  adhered. 

Against    these    interlocutors    the   present  appeal    was 
brought  to  the  House  of  Lords. 

Pleaded  far  the  Appellant. — The  interlocutor  of  the  Lord 

Ordinary  proceeded  on  a  mistake,  in  finding  that  there  is  no 

sufficient  evidence  of  the  appellant's  allegation,  that  by  the 

agreement  of  the  parties  the  respondents  were  bound  to  deli- 

^«rthe  eight  puncheons  of  whisky  in  question,  before  the  1 8th 

December  1795 ;  for  the  appellant  having  established  that 

twehe  puncheons  were  purchased,  and  four  delivered,  it  was 

iocambent  on  the  respondents  to  prove  that  a  distinction  had 

been  made  in  the  transaction  as  to  the  remainder.     What 

IB  here  stated  in  the  Lord  Ordinary's  interlocutor  is  not  an 

allegation  made  by  the  appellant.     It  is  the  allegation  upon 

^hich  the  respondents  rested  their  defence,  as  stated  in 

their  defences,  viz.  that  Mr.  Blair  agreed  that  the  appellant 

"  should  have  twelve  puncheons  also,  but  that  his  prior  en- 

*'  gagements  rendered  it  impossible  for  him  to  deliver  these 

"in  less  time  than  from  two  to  three  months,  excepting 

"  with  regard  to  three  or  four  puncheons,  which  should  be 

i     "  delivered  upon  the  week  following."    Then  it  lay  upon 

I     them  to  prove  the  fact  on  which  they  rested  their  defence. 
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1801.       They  had,  however,  not  only  failed  to  do  this,  but  they  had 

•    made  contradictory  ayerments,  which  were  also  proved  to 

PHILIPS  \yQ  unfounded  by  evidence  in  the  cause.  In  their  defences, 
BLAIR,  &c.  *^®y  ^^^^  *^**  ^^®y  ^6"^®  *^  ^^  allowed  two  or  three  months, 
for  delivery  of  the  whisky,  whereas,  in  their  letter,  they 
state  they  were  to  have  eight  weeks  to  make  this  delivery, 
when  they  add,  **  they  suppose  they  will  be  ready."  But 
this  las<t  assertion  is  totally  at  variance  with  the  advice  send- 
ing the  four  puncheons,  and  their  verbal  assertions,  which 
expressly  declare  that  these  were  ready,  and  would  be  sent 
as  soon  as  casks  could  be  got  to  hold  them.  The  agreement, 
therefore,  to  sell  twelve  puncheons  of  spirits,  four  of  which 
were  delivered  about  ten  days  thereafter,  is  fully  made  out, 
and  was  afterwards  recognised  in  two  instances  prior  to  the 
36th  Geo.  tIL,  upon  which  the  respondents  rest  their  de- 
fence. This  being  the  case,  and  as  it  is  clear  from  the  re- 
spondents^ own  argument,  that  they  were  not  only  bound, 
but  were  also  in  a  situation  to  fulfil  this  contract  before  the 
18th  Dec. ;  that  they  had  twice,  before  that  date,  intimated 
that  the  spirits  were  ready  for  delivery,  -it  follows  that  the 

act  of  parliament  cannot  apply  to  this  contract,  which  ex 

pressly  has  reference  to  spirits  distilled  subsequent  to  th^s 
18th  December.  They  were,  moreover,  bound  to  deliverer 
the  spirits  before  the  operation  of  the  statute.  At  least  th^s 
respondents  have  failed  to  produce  evidence  to  the  contrar^y 
of  that  afforded  by  the  proof,  which  clearly  shows  they  wec^^ 
BO  bound  to  deliver  before  the  operation  of  the  statute. 

Pleaded  by  the  Respondents. — There  is  no  evidence  thai.t, 
by  the  terms  of  the  bargain,  the  respondents  were  bound  to 
deliver  the  twelve  puncheons  of  spirits  immediately  after 
the  bargain  was  concluded.     On  this  point  the  appellant 
after  offering  a  proof  thereof,  and  so  admitting  that,  with- 
out such  proof,  he  could  not  recover,   has  totally  failed. 
David  Hynd,  the  only  person  present  when  the  bargain  was 
made,  did  not  hear  of  any  time  mentioned  for  the  deliver 
of  the  spirits ;  but  even  if  he  had  deponed  that  the  bargain 
was  as  stated  by  the  appellant,  his  single  testimony  would 
not  be  sufficient  to  prove  the  terms  of  the  bargain,  as,  by 
the  law  of  Scotland,  two  witnesses  are  necessary  to  prove  a 
bargain.     Nor  does  the  correspondence  help  out  this  de- 
fective proof;    on  the  contrary,  one  letter  written  by  the 
respondents  shows  that  they  were  not  obliged  to  deliver 
the  remaining  eight  puncheons  of  spirits  sooner  than  eight 
weeks  from  the  date  of  the  bargain^  and  as  the  assertion 
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tberein  contained  was  not  denied  by  the  appellant  until       1801.   ^ 
some  time  after,  and  when  the  statute  had,  in  the  meantime,     ■ 
affected  the  rise  and  distillation  of  spirits  from  molasses,  so        ^^^ 
there  arises  strong  presumptive  eridence  that  the  terms  of  mubdocb,  &c. 
the  bargain  were  as  the  respondents  have  stated  it. 

Besides,  by  the  act  36  Geo.  IIL  c.  20,  all  contracts  and 
h&rgains  made  by  a  distiller,  for  the  delivery  of  spirits  dis- 
tilled from  molasses,  after  the  18th  Dec.  1795,  are  declar- 
ed null  and  void ;  and  therefore  the  present  contract  falls 
under  the  nullity  of  the  act. 

After  hearing  counsel, 

The  Lord  Chancellor  Eldon  moved  a  reversal  of  the 
judgment  of  the  Court  of  Session,  for  the  special  reasons 
BUted  in  his  judgment  as  below. 

It  was  ordered  and  adjudged  that  the  interlocutors  com- 
plained of  in  the  appeal  be  reversed ;  and  it  is  hereby 
declared,  that  by  the  contract,  of  which  the  corre- 
spondence in  process  is  sufficient  evidence,  the  respond- 
ents were  bound  to  deliver  the  puncheons  in  reasonable 
time,  and  therefore  before  the  18th  Dec.  (1795);  and 
having  failed  in  fulfilling  such  contract,  the  appellant 
is  entitled  to  recover  damages  for  the  breach  thereof  ; 
and  it  is  hereby  ordered  that  the  cause  be  remitted  back 
to  the  Court  of  Session  in  Scotland  to  assess  the  said 
damages. 

For  Appellant,  W.  Grant,  M.  Nolan. 
For  Respondents,  Wm.  Adam^  James  Montgomery, 
Note. — Unreported  in  the  Court  of  Session. 


Robert  Lee,  Merchant  in  Greenock,  Appellant ; 

Ubbsrb.  Murdoch,  Robertson,  &  Co.,  Mer-^ 

chants  in   Glasgow,    and  Walter  Ewing>  Respondents. 

U*LikE,  Trustee  on  their  sequestrated  estate,) 

House  of  Lords,  26th  Nov.  1801. 

Bm-«ViTiATioN — No  Value  —  Copartnership.  —  A  bill  was 
g^ted  bj  a  member  of  a  firm  in  the  Company  name,  to  a  banking 
company,  without  the  knowledge  of  the  Company,  for  £1000.  It 
^as  thereafter  renewed  to  the  same  individual  for  £1068,  being 
the  principal  sum  of  the  original  bill,  and  interest.     In  action 
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,   1801.  raised  against  the  appellant,  on  the  second  bill,  two  objections 

were  stated ;  1.  No  value.  '2.  The  bill  was  vitiated,  bj  an  erasure 

i-KB  and  alteration  in  it,  from  payable  on  demand  to  payable  one  day 

MURDOCH  Sic  ^^^^'  ^*^*®*  ^°  report  to  the  whole  Court,  the  Lords  of  Session 
sustained  the  claim  to  the  extent  of  the  sum  of  £1000  in  the 
original  bill,  with  interest.  Reversed  in  the  House  of  Lords, 
without  prejudice  to  the  respondents  bringing  a  new  action  on  the 
original  bill  for  £1000. 

Robert  Lee,  merchant  in  Greenock,  the  appellants  £a- 
ther,  was  partner  in  the  house  of  Lee,  Rodgersand  Co.,  mer- 
chants in  Glasgow,  of  which  firm  Robert  Donald,  Hugh 
Colquhoun,  and  James  Wilson,  were  partners.  This  busmess 
was^dissolved  in  1783. 

Robert  Donald^  one  of  their  number,  was  a  shareholder 
or  partner,  at  sametime,  in  the  house  of  Speirs,  Murdoch 
and  Co.,  bankers ;  and,  besides  his  interest  in  stock,  had  a 
credit  in  that  bank  to  the  extent  of  £1000,  for  which  Lee, 
the  appellant's  father,  and  Colquhoun,  were  sureties ;  butw2 
the  cautioners  were  secured  against  this  by  Donald's  stocky  . 
amounting  to  £4000. 

The  banking  company  of  Speirs,  Murdoch  and  Company,  wa^^ 
dissolved  by  the  death  of  Speirs,  in  the  beginning  of  the  yea.^^ 
1784,  but  was  continued  by  Murdoch,  Robertson  and  Co^ 
who,  two  years  after  the  dissolution  of  the  firm  of  Le^^ 
Rodgers  and  Co.,  wrote  the  appellant's  father,  stating  th^^ 
they  held  the  acceptance  of  that  company  for  £1068. 19s.  7cl., 
and  requesting  payment.     At  such  a  demand  Mr.  Lee  was 
not  a  little  surprised.     It  was  the  first  time  he  had  heard  of 
the  bill.     And,  on  appointing  a  meeting  with  Mr.  Robertson 
regarding  it,  he  found  the  transaction  to  stand  thus :  Don- 
ald, who  had  a  credit  with  the  bank,  had  overdrawn  that 
credit  to  the  extent  of  £1000,  and,  in  order  to  hide  this     f 
from  the  bank,  he  had  taken  it  upon  him  to  draw  out  an 
acceptance  in  the  company  name  of  Lee,  Rodgers,  and  Co., 
without  their  permission,  to  serve  his  own  individual  pv- 
poHC  with  the  bank ;  and  the  bill  now  demanded  of  £1068. 
19s.  7d.  was  a  renewal  of  that  bill,  with  interest.    When 
examined  on  this  occasion,  it  bore  to  be  payable  on  demand' 
On  ascertaining  that  this  was  the  nature  of  the  transaction 
— that  this  was  not  a  company  transaction,  but  an  unwar- 
rantable use  of  the  company  name,  and  that  no  value  b*o 
been  received  for  it,  he  refused  payment,  whereupon  tho 
present  action  was  brought  for  payment  of  the  £1068.  W** 
7d.  bill  against  Lee,  the  only  surviving  partner. 


r^ 
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The  defence  stated  to  this  action  was,  that  Lee,  Rodgers,        *^^^* 
and  Company  had  never  received  value  for  the  bill ;  that 
the  bill  itself  was  erased  and  vitiated,  in  so  far  as  the  words  v, 

"  payable  on  demand,"  which  had  stood  originally  a  part  of  "'^*^'**'^"»  ^'^• 
the  bill,  were  erased,  and  the  words,  "  one  day  after  date'* 
substituted  in  their  place ;  the  object  wished  to  be  gained 
by  this  alteration,  as  was  dtated,  being  to  subject  Mr.  Lee 
in  the  payment  of  interest  upon  the  contents  of  the  bill, 
from  the  month  of  February  (being  its  date) ;  And,  finally, 
that  the  bill  had  been  granted  long  subsequent  to  the  dis- 
solution of  the  concern. 

The  Lord  Ordinary  ordered  informations  on  the  point,  for 
tlie  consideration  of  the  whole  Lords  ;  and  their  Lordships, 
of  this  date,  pronounced  this  interlocutor:  <^  Find  the  de-l^ec.  4,1799. 
"  fender  liable  to  the  pursuers  for  the  sum  of  £1000,  con- 
**  tained  in  the  original  bill  granted  by  Lee,  Rodgers,  and 
**  Company,  with  the  interest  due  thereon,  and  remit  to  the 

*  *  Lord  Ordinary  to  allow  the  pursuers  to  amend  their  libel 

*  *  to  that  effect,  and  proceed  and  determine  as  to  his  Lord- 
*'  ship  shall  seem  just." 

As  this  judgment  seemed  virtually  to  sustain  the  objection 
%o  the  vitiation  of  the  bill,  £1068.  198.  7d.,  for  which  pay- 
tnent  was  concluded;  but  decerned  for  payment  of  the  oW- 
Sinal  bill  of  £1000,  which  was  not  concluded  for  in  the 
Bommons,  both  parties  reclaimed,  the  respondent  praying 
the^  Court  to  vary  the  terms  of  the  interlocutor. 

The  Court,  on  advising,  pronounced  this  interlocutor : — Feb.  11,1800. 
"  Find,  that  the  meaning  of  the  Court,  when  they  pronounc- 
"ed  the  judgment  reclaimed  against,  was  to  sustain  the 
"  claim  of  the  pursuers  to  such  an  extent,  as  that  the  same 
"should  not  exceed  the  sum  of  £1068.  19s.  7d.,  and  inte- 
"  rest  thereof  from  the  23d  day  of  February  1786,  until 
"  payment :  Find  the  defender,  Robert  Lee,  liable  in  these 
"  sums  accordingly ;  and,  with  this  explanation,  adhere  to 
^' their  former  interlocutor ;  and,  farther,  find  the  defender 
*'  liable  in  the  full  expense  of  extract ;  but  in  no  other  ex- 
"penses." 

Against    these    interlocutors    the   present   appeal   was 
brought. 

Pleaded/or  the  Appellant. — The  bill,  which  is  the  founda- 
^OQ  of  the  present  action,  is  erased  and  vitiated  in  siibstan- 
^idlibtiSf  and  therefore  void,  and  not  good  to  sustain  action 
^orthe  contents  thereof.  Nor  is  the  assertion  either  true,  or 
proTed  by  the  respondents,  that  the  alteration  was  made  with 
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1801.  the  consent  of  the  acceptors.  This  allegation  is  not  only 
• —  without  evidence,  but  is  inconsistent  with  the  declarations 
^"  of  Robertson  and  Walker,  and,  in  the  circumstances  of  a 
KUEoocH,  &c.  dissolved  company,  and  the  fact  that  this  was  a  private 
transaction  of  Donald's  own,  altogether  incredible.  The  in- 
strument here  has  been  fraudulently  vitiated,  not  because  of 
the  uncertainty  of  their  original  tenor,  but  because  in  law 
the  alteration  necessarily  cancels  the  original  instrument; 
and,  in  refusing  action  on  such  vitiated  bill,  both  the  laws  of 
England  and  Scotland  agree.  The  bill  was  also  rendered 
void  and  null,  under  the  several  statutes  regulating  the 
stamps  for  bills  of  exchange,  where  the  alteration  rendered 
a  new  stamp  necessary.  Separatim^  As  no  value  was 
given  to  Lee,  Rodgers  and  Co.  for  the  bill,  and  as  the  hold- 
ers had  connived  at  the  transaction,  and,  besides,  had  been 
guilty  of  the  grossest  negligence  in  not  bringing  forward  the 
bill  at  the  proper  time  when  due,  when  Mr.  Lee  could  have 
operated  relief  against  Mr.  Donald's  own  estate,  they  are 
not  now  entitled  to  recover. 

Pleaded  by  the  Respondents. — Mr.  Lee,  the  appellant'i 
father,  was  clearly  liable  for  the  original  bill,  dated  20tlL^ 
March  1783,  which  was  accepted  in  the  usual  manner  by^ 
the  managing  partner  of  that  company,  under  the  companj^ 
firm.     This  bill  was  accepted  six  months  before  it  is  allege^z: 
that  Mr.  Lee  and  his  partners  had  resolved  to  dissolve  thei    . 
copartnership,  and  two  months  before  the  contract  ezpire^^K 
Mr.  Lee,  according  to  the  established  principles  of  law,  roo^st 
be  liable,  as  a  partner  of  the  company,  for  that  bill,  unle^u 
he  can  show  that  this  case  does  not  fall  under  the  gener:a/ 
rule  of  law,  owing  to  special  circumstances.     Here  there 
was  no  such  special  circumstances.     There  was  no  fraud 
As,  therefore,  no  good  objections  could  have  been  stated  to 
the  original  bill  granted  in  the  name  of  the  company,  to 
neither  does  there  lie  any  good  objection  to  payment  of 
the  new  or  renewed  bill.    The  mere  renewal  does  not  ex- 
empt from  that  liability.    Being  bound,  therefore,  as  a  part- 
ner, to  pay  the  one,  he  was  also  liable  for  the  other. 

After  hearing  counsel,  it  was 

Ordered  and  adjudged  that  the  interlocutors  complained 
of  in  the  appeal  be  reversed,  but  without  prejudice  to 
the  pursuers'  bringing  any  action  on,  or  in  respect  of 
the  original  bill  for  £1000,  granted  by  Lee,  Rodgers, 
and   Company,  as  effectually  as  if  they  had  amended. 
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their  libel  according  to  the  terms  of  the  first  interlocu-       isoi. 
tor  complained  of. 


WILKIB 


For  Appellant,  W.  Adam^  John  Clerk.  ^' 

For  Respondents,  W.  Grants  Jr.  Cullen. 


Note. — ^Unreported  in  the  Court  of  Session. 


Alexander  Wilkie,  late  of  Kingston,  Jamaica,  Appellant ; 
Benjamin  Greig  of  Glasgow,  Merchant,  Respondent. 

House  of  Lords,  1st  Dec.  1801. 

SiLB  OF  Goods — Factor  or  Agent — Foreign  Merchant. — Cir- 
comstances  in  which  it  was  held,  that  the  purchase  of  goods  by 
a  merchant  in  Glasgow,  for  export  to  a  foreign  merchant,  was  such 
ai  made  the  foreign  merchant  liable  to  the  party  from  whom  the 
goods  were  bought ;  although  it  was  contended  that  a  foreign  mer- 
chant, who  procures  goods  from  a  correspondent  in  this  country,  to 
whom  he  allows  a  commission,  was  not  so  directly  liable.  Rever- 
led  in  the  House  of  Lords,  and  held  that  the  foreign  merchant 
was  not  liable  in  the  special  circumstances  of  this  case. 

The  appellant,  Alexander  Wilkie,  was  a  merchant  in 
RiDgstoD,   Jamaica;    and  James  Hutchison,  merchant  in    ' 
Glasgow,  opened  a  correspondence  with  him,  and  proposed 
to  purchase  goods  in  this  country,  and  ship  them  out  to 
him  for  sale  in  Jamaica.     At  first  the  transaction  assumed 
this  form.     Hutchison  bought  the  goods  in  Glasgow  on  his 
own  credit ;  but  shipped  them  out  with  invoices  made  out 
by  himself,  titled,  <*  Goods  shipped  per  Cecilia,  by  James  March  1792. 
"  Hatchison,  junior,  Glasgow,  on  the  account  and  risk  of  the 
"said  James  Hutchison,  and  Alexander  Wilkie,  Kingston." 
In  1793  this  mode  of  transaction  y^as  ehanged,  at  Hut- 
chison's own  request;  and,  of  this  date,  the  appellant  wrote  May  10  and 
in  answer,  stating,  "  It  has  occurred  to  me  to  oflFor  you  an  ^^  ^^^^' 
"  alteration  in  the  mode  of  sending  the  goods  as  formerly, 
"  and  perhaps  it  might  be  more  agreeable  to  you,  but,  in 
"  either  case,  it  shall  be  the  same  to  me,  only  will  save  us  a 
"  good  deal  of  trouble.     What  I  mean  is,  to  send  out  the 
"goods  on  my  account,  and  you  to  charge  a  commission 
*'  adequate  to  your  trouble,  then  I  shall  have  it  in  my  power 
'*  to  make  you  remittances  upon  the  receipt  of  the  goods. 


WILKIE 

V. 
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1801.       **  If  this  shall  meet  your  approbation  in  preference 
«  other  way,  I  shall  be  glad  to  know  upon  receipt" 
In  answer,  Hutchison  wrote,   *'  I  have  considerc 
GRKio.       <'  plan  of  our  doing  business  in  future,  and  I  do  thini 

Aug.  5,  1793.  tt  clearest  way  for  me  to  charge  a  commission.  I  hav 
"  inquiry.  The  commission  for  goods  sent  out  is  i 
"  cent.,  and  for  produce  sent  home  two  and  a-half  p< 
'*  This  I  shall  charge  for  all  orders.  I  have  no  fear  1 
"  will  put  me  in  possession  of  bills  or  produce,  al? 
'*  good  time,  to  make  good  my  engagements." 

Notwithstanding  this  arrangement  of  future  trans^ 
as  changed  from  that  of  joint  adventure,  Hutchiso 
chased  goods  from  several  parties  in  Glasgow,  and  8 
them  off  to  the  appellant,  per  the  ship  "  Satisfaction 
invoice  was  sent  of  these  until  some  time  afterwards 

Jan.  17, 1794  the  invoice  then  sent  was  in  these  terms: — **Inv 
"  goods  shipped  on  board  the  **  Satisfaction,"  Jol 
"  monds,  master,  for  Jamaica,  by  James  Hutchison, 
'*  merchant,  Glasgow,  on  account  and  risk,  and  consij 
"  Alexander  Wilkie."  At  the  conclusion  of  this 
Hutchison's  commission  of  five  per  cent,  was  cl 
amounting  to  £146.  lis.  This  was  quite  in  terms  w 
commission  arrangement.     But,  several  months  thei 

Feb  28, 1794.  he  wrote,  **  I  have  thought  it  proper  to  buy  all  goods  : 
"  name,  as  well  as  mine ;  and  I  hope  this  will  not  b 
"  greeable  to  you.  It  will  strengthen  our  credit,  anc 
*'  be  used  but  for  your  use."  Before  the  appellant 
answer  this,  a  vessel  arrived  in  Jamaica  with  good 
Hutchison.     In   answer  to  which,    he   immediately 

July  19,  disapproving  of  the  whole  transaction,  and  stating,  • 

*'  not  here  disavow  all  concern  vnth  the  goods  you  pui 
"  or  with  your  business,  I  should  not  be  doing  mys€ 
"justice  and  duty  necessary  for  my  own  protectic 
"  security.  I  therefore,  in  the  strongest  terms,  roque 
''  no  such  steps  may  again  be  taken."  Hutchison  diec 
vent ;  and  the  appellant  having  come  to  Glasgow,  acti> 
raised  by  several  parties  there,  and,  among  others,  by  i 
spondent,  from  whom  Hutchison  had  purchased  the 
shipped  on  credit,  for  thepriceof  the  goods, on  thesupp 
that  there  was  a  co-partnership,  or  joint-adventure  be 
them,  and  that  the  goods  had  been  purchased  on  th 
credit  of  Hutchison  and  Wilkie.  The  respondent/s 
concluded  for  £142.  4s.  9d.,  and  also  called  the  rep 
tatives  of  Hutchison,  now  dead. 
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The  defence  pleaded  by  the  appellant  was,  that  he  was       l^^* 
T)ot  in  partnership  with  Hutchison  ;  that  Hutchison  had  no 


WILKIE 


V. 


authority  from  him  to  purchase  goods  on  their  joint  credit ; 
that  he  had  authority  only  to  send  out  goods  for  his  own  cRkiio. 
account,  for  which  he  was  to  be  allowed  commission  ;  that 
the  goods  in  question  were  sent  out  to,  and  received  by 
the  appellant,  on  that  footing ;  that  he  was  giren  to  un- 
derstand, and  did  understand,  that  he  was  liable  to  Hutchi^ 
wn  alone;  and  he  did  accordingly  make  remittances  to 
ilotchison  more  than  sufficient  to  extinguish  the  debt  on 
account  of  the  goods. 

The  Lord  Ordinary  pronounced  this  interlocutor,  *•  Hav-Feb.27, 1798. 
"  ing  considered   the   mutual  memorials  for  the   parties, 
**  decerns  in  terms  of  the  libel ;  finds  expences  due,  and 
*•  allows  an  account  thereof  to  be  given  in.'**     On  represent 
^tion,  the  Lord  Ordinary  adhered.     On  two  several  peti-  May  16, 1978. 
tjons  to  the  Court,  the  Lords  adhered  to  the  interlocutors  *Un.  16, 1799. 
ofthe  Lord  Ordinary.  Sfis"^ 

Against  these  interlocutors  the  present  appeal  was  brought 
^  the  House  of  Lords. 

Pleaded  /or  tlie  Appellant, — There  is  no  colour  and  no 
^outtd  for  alleging  that  the  appellant  and  Hutchison  were 
in  partnership  generally,  or  that  they  had  a  joint  concern  in 
the  goods,  for  the  value  of  which  this  action  is  brought. 
They  were  concerned  together,  it  is  true,  in  certain  single 
adfentures,  without  any  regular  partnership  ;  but  these  were 
completely  settled  before  the  purchase  of  the  goods  in  ques- 
tion. And,  previously  thereto,  the  terms  on  which  they 
were  in  future  to  be  concerned  were  distinctly  agreed  to, 
and  ascertained  to  be  on  commission.  And  it  is  proved, 
that  the  goods  sent  by  the  ship  "  Satisfaction,"  (including 
those  procured  by  Hutchison  from  the  respondent  Greig), 
were  upon  that  footing.  2.  The  appellant  cannot  be  sub- 
ject to  the  respondent's  demand,  without  establishing  the 
general  abstract  proposition,  that  a  foreign  merchant,  who 
procures  goods  from  this  country,  through  a  correspondent 
here,  to  whom  he  allows  a  commission,  is  answerable  di- 
rectly to  the  persons  from  whom  the  correspondent  has  pur- 
chased the  goods.  A  more  alarming  and  untenable  propo- 
sition than  this  cannot  be  maintained.  In  such  a  case,  the 
foreign  merchant  has  to  do  with  none  but  his  correspond- 
ent, and  when  he  makes  remittances,  or  settles  with  him, 
^he  business  is  closed.  And  it  is  altogether  erroneous  to 
consider  such  a  correspondent  as  an  agent  or  factor,  and  the 
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1801.       foreign  merchant  as  a  principal.     To  the  foreign  merchant 

the  correspondent  is  the  vendor  of  the  goods,  and  the  sole 

wiLUB  vendor,  his  profit  being  the  commission.  To  him  it  is  no- 
thing whether  the  goods  come  from  the  warehouse  of  the  cor- 
respondent, or  from  that  of  another  person  to  whom  the  cor- 
respondent resorts.  To  the  actual  original  furnisher,  again, 
the  correspondent  is  the  purchaser,  and  the  only  purchaser, 
and  from  him  alone  he  looks,  or  can  look,  for  payment.  On 
the  latter's  bankruptcy,  there  is  no  law  for  holding  that  the 
original  furnisher  is  entitled  to  trace  the  goods  to  the  ulti* 
mate  receiver  thereof,  and  to  make  that  receiver  liable. 
Nor  could  it  make  any  difference,  in  point  of  law,  though  it 
were  proved  that  the  correspondent,  when  procuring  the 
goods  from  a  third  person,  said,  **  These  goods  are  for  such  a 
*'  person,  and  I  am  only  acting  on  commission  ;"  or  though  he 
had  asserted  falsely,  that  the  foreigner  and  himself  were  in 
partnership,  or  that  the  goods  were  for  their  joint  account, 
as  the  appellant  cannot  be  held  responsible  for  this  false-  - 
hood  ;  but  however  this  may  be,  in  point  of  fact,  it  is  incon-  — 
testible  that  the  respondent  Greig  sold  to  Hutchison  alonep^^ 
and  upon  his  single  credit. 

Pleaded  for  the  Respondent. — From  the  letters  of  corre — 
spondence  between  Hutchison  and  the  appellant,  as  well  a^B 
from  the  accounts  of  sales  rendered  by  the  latter,  and  fron=^ 
the  whole  circumstances  of  the  case,  it  is  clear  that  Hutchisoi^ 
and  he  were  in  proper  partnership  together,  although  no  wriKz 
ten  contract  of  copartnership  passed  between  them ;  and  it  fi. 
an  established  rule  in  law,  that  the  transactions  of  one  par  ^^ 
ner  in  relation  to  the  company's  business,  are  effectual  ac^d 
binding  against  all  the  sodi.    But  supposing  no  proper  co- 
partnership to  have  been  constituted,  there  was  at  least  a  joint 
trade  carried  on  by  them,  which  was  not  confined  to  one  or 
two  adventures,  but  extended  to  a  continued  series  of  trans- 
actions of  great  magnitude  and  importance.     The  goods 
furnished  by  the  respondent  were  on  account  of  that  joint 
trade,  and  the  rule  of  law  is,  that  he  who  transacts  with  ooe 
of  the  adventurers  transacts  with  all,  so  far  as  regards  far- 
nishings  that  go  to  the  common  stock.     If  it  should,  how- 
ever, be  held  otherwise,  still  the  appellant  is  liable,  as  Hat- 
chison  must  be  presumed  to  have  acted  as  proqpositus  m- 
ffotits^  or  factor,  in  this  country,  for  the  appellant    It  was 
not  Hutchison,  therefore,  who  aquired  the  property  of  the 
goods,  but  the  appellant,  whose  plea  is,  that  Hutchison  had 
no  further  right  or  interest  therein,  than  to  the  extent  of  a 
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certain  commission  for  his  trouble.     And  if  the  immediate       1801. 

effect  of  the  transaction  was  to  vest  the  property  of  the  goods    • 

in  the  appellant,  in  consequence  of  his  having  purchased      ^^^^^^ 
the  same  through  the  medium  of  his  factor  or  agent,  it  fol-  protost  and 
lows  that  he  must  be  answerable  for  the  price  thereof  to  the   bailiks  of 
Beller.  Il^e. 

But,  howeyer  ignorant  the  appellant  may  have  been  of 
the  goods  being  purchased  in  the  joint  names  of  him  and 
Hatchison,  there  was  no  pretext  for  pleading  excuse  and 
ignorance  after  he  was  made  aware  by  Hutchison's  letter,  of 
the  way  in  which  the  goods  had  been  purchased.     Far  less 
is  there  any  excuse  for  remitting  to  Hutchison,  after  being 
so  apprised,  the  sum  of  £500  towards   payment  thereof. 
And  there  is  no  specialities  in  this  case  to  authorise  a  dif- 
ferent rule  of  decision  from  what  was  adopted  in  the  cases 
of  Messrs.  Thomas  and  Allan  Pollock,    Messrs.  M'Kenzie, 
Douglas  and  Company;  Johnstone,  Bannatine  and  Com- 
pany, and  Others. 

After  hearing  counsel,  it  was 

Ordered  and  adjudged  that  the  interlocutors  complained 
of  in  the  appeal  be  reversed,  and  that  the  defender  be 
assoilzied. 

I'or  Appellant,  T.  Erskine,    Wm.  Adam. 
^or  Respondent,  A.  Z>anc2a«,  Wm.  Grant,  Tkoa.  W.Baird. 
Note — Unreported  in  the  Coort  of  Session. 


David  and  Alexander  Allan,  Merchants  in)     ^ 
'Glasgow, \  Appellants: 

pROTosT  and  Bailies  of  Kutherglbn,  and^ 
other  Persons,  Proprietors  and  Inhabi-?-  Respondents. 
tamts  of  the  BuROH  of  Rutherolen,       ) 

House  of  Lords,  18th  December  1801. 

SwiviTUDB  OP  Footpath — Encroachment  on  it. — Circumstances  in 
wliich  it  was  held  that  the  inhabitants  of  Rutherglen,  also  the 
iiiluibitants  of  Glasgow,  Blantyre,  and  Hamilton,  had  the  servitude 
of  a  footpath  from  the  Glasgow  Green,  along  the  banks  of  the 
%de,  to  Butheiglen  Bridge,  acquired  by  immemorial  use  and 
possession ;  and  that  the  proprietor  of  the  lands  on  both  sides  of 
^  footpath  was  not  entided  to  erect  an  arch  over  the  footpath 
10  as  to  injure  it,  by  rendering  the  footpath  dark  and  wet  below 
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1801.  ^^®  ^^^*  ^^  ^  '^^>  dark,  and  dirty  passage ;  bat  might  erect  ^ 

arch  to  connect  the  grounds  on  both  sides,  fifteen  feet  in  leng^l 


ALLANS  and  seven  feet  four  inches  in  height,  so  as  not  to  produce  th^s< 

^*  injurious  effects. 

PROVOST  AND 

BaTHBROLXN,      Thoro  is  a  footpath  along  the  banks  of  the  Clyde,  leading 
&c.         from  Glasgow  through  the  Glasgow  Green,  up  to  the  Ruth- 
erglen  Bridge,  or  burgh  of  Rutherglen.     This  has  been  en- 
joyed for  time  immemorial,  as  a  servitude  of  footpath^  bj 
the  public  at  large,  among  others,  by  the  inhabitants  of  tbe 
burgh  of  Rutherglen,  parishes  of  Cambuslang,  Blantyre^ 
Hamilton,  and  Kilbride,  when  going  to  and  returning  from 
the  city  of  Glasgow. 

The  appellants  are  owners  of  a  small  part  of  the  land  on 
the  river  side,  and  this  footpath  passes  through  part  of  their 
property.  In  the  year  1772,  David  Allan  thought  proper 
to  change  the  direction  of  this  footpath,  where  it  passed 
through  his  property.  The  Magistrates  of  Rutherglen  ap- 
plied to  the  Sheriff  to  have  him  interdicted,  in  which,  after 
answers  were  lodged,  the  Sheriff  pronounced  judgment  in 
favour  of  Mr.  Allan,  but  no  farther  step  was  taken  until  the 
year  1796,  when  the  appellants  proceeded  to  erect  two 
stone  walls  of  sixty  feet  in  length  each,  and  six  feet  in 
height,  one  on  each  side  of  this  footpath,  and  only  distant 
from  each  other  five  feet.  These  walls  they  were  proposing 
to  connect,  and  had  begun  to  connect,  by  an  arch  thrown 
over  the  footpath,  sixty  feet  in  length,  five  feet  wide,  and 
six  feet  high,  the  consequence  of  which,  as  was  alleged, 
would  have  been  to  injure  the  footpath  materially,  by  ren- 
ding it,  below  the  arch,  a  low,  dark,  dirty,  and  dangerous 
passage,  in  the  vicinity  of  a  populous  city.  In  these  cir- 
cumstances, the  respondents  complained  to  the  Sheriff,  and 
craved  an  interdict,  founding  on  their  right  of  servitude 
of  footpath  over  the  appellant's  property,  as  acquired  by 
immemorial  use  and  possession. 

After  visiting  the  subjects,  the  following  judgment  was 

Sept. 22, 1790.  pronounced  by  the  Sheriff: — "  Having  considered  the  peti- 
<'  tion  for  the  Magistrates  of  Rutherglen,  with  the  answers 
"  for  David  and  Alexander  Allan,  replies,  duplies,  triplieSt 
*'  and  extract,  decreet  in  1772,  produced  by  Messrs.  AliaoSi 
"  and  having  advised  with  tbe  Sheriff- depute,  who  viewed 
**  the  footpath  in  question,  and  arch  already  begun  to  be 
*'  erected  by  Messrs.  Allans,  finds.  That  the  footpath  in 
<'  question  is  a  natural  and  necessary  communication  from 
*'  Rutherglen  Bridge  to  the  Qreen  of  Glasgow,  and  iW 
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"the  grounds  on  both  sides  of  that  footpath  have  been       1801. 

"seferal  years  ago  enclosed  by  diflfereut  proprietors,  in    

"such  a  manner  as  to  afford  such  communication,  and  that      ^^^^^» 

V. 

'"  said  footpath,  for  upwards  of  twenty  years  at  least,  has  provost  and 
"  been  confessedly  used  by  the  public  in  the  same  direction    bailies  of 
**  and  form  it  was  in  :  Finds,  that  the  arch  projected  by*      ^    *** 
**  Messrs.  Allans,  and  already  thrown  over  a  part  of  the  foot- 
'*  path,  would,  if  extended  sixty  feet,  be  hurtful  to  the  ser- 
'*   Titade  of  the  footpath  in  question,  by  rendering  it  dark  and 
'  *    wet,  and,  by  exposing  the  public  to  other  inconveniencies 
'*    in  a  long  narrow  passage,  near  a  populous  city :    Finds, 

*  that  by  an  arch  of  fifteen  feet  in  length,  and  of  the  same 

*  height  with  that  now  erecting,  Messrs.  Allans  may  con- 

*  nect  their  ground  lying  on  each  side  of  the  footpath ; 

"    and  as  the  Messrs.  Allans  seem  to  have  no  other  object  in 

'  '^    view,  hj  the  operation  they  are  carrying  on,  but  to  render 

'*   their  property  more  advantageous  and  agreeable,  by  get- 

'^  ting  immediate  access  to  the  river  Clyde  :  Finds,  That  the 

**  Messrs.  Allans  are  entitled  to  use  their  property  in  such  a 

**  manner  as  will  not  be  prejudicial  to,  or  inconsistent  with, 

**  the  servitude  in  question,  and  that  they  may  lawfully  erect 

**  an  arch  of  the  same  height  with  the  present,  not  exceeding 

*'  fifteen  feet  in  length,  which  is  sufficient  to  allow  carts  or 

*^  ccmunon  earriages  to  pass ;  and,  with  this  exception  and  re- 

**  lervatioii  in  favour  of  Messrs.  Allans,  continues  the  inter- 

*'  diet  already  pronounced,  and  decerns  accordingly." 

On  reclaiming  petition,  the  Sheriff  having  adhered,  an 
advocation  was  brought  of  this  judgment,   to  which  was 
superadded  a  reduction  of  the  sentence  of  the  Sheriff  pro- 
nounoed  in  1772. 
The  Lord  Ordinary,  of  this  date,  pronounced  this  inter-  Peb.  15, 1798. 
-i€.  ^     loeator, — ^*  Conjoins  the  foresaid  process  of  reduction  with 
"  the  matoal  processes  of  advocation,  and  in  these  advoca- 
li?^  I     '*  tbns,  advocates  the  cause  from  the  Sheriff  of  Lanarkshire, 
*'  and  in  the  reduction  and  declarator,  reduces  the  decreet 
^  of  the  Sheriff  under  challenge,  and  finds  in  terms  of  the 
''interlocutor  of  the  Sheriff,  of  date  22d  September  179B, 
"complained  of  in  the  foresaid  advocation,  and  decerns  and 
''declares." 

Both  parties  represented,  and,  after  visiting  the  ground, 
^Lord  Ordinary  adhered.     Both  parties  reclaimed  to  the  July  11, 1798. 

Court;  the  Lords  found  that  ^'the  side  walls  under  the  Dec.  20, 

"  ttch  in  question  must  be  at  least  seven  feet  four  inches  in 
"  koight  from  the  surface  of  the  gravel  upon  the  road  ;  and, 
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1801.  "  with  this  addition,  adhere  to  the  interlocutor  reclai 

"  against,  and  refuse  the  desire  of  both  petitions." 

ALLANS         gy  ^  separate  interlocutor,  the  appellants  were  fc 

PR0TO8T  AND  Uablo  iu  £60  expenses. 
BAiLiBR  OP        Against    these    interlocutors    the    present    appeal 

BUTBKRGLEN,  ,°,  ,xt  /.x^ 

&c.        brought  to  the  House  of  Lords. 

Mar.  2,  1799.     Pleaded  for  the  Appellants.— On  the  merits.    The  Ms 

trates  of  Rutherglen  have  not  produced  any  evidence 

the  burgh  has  right  to  a  servitude  of  footpath  through 

property  of  the  appellants,  and  it  is  a  maxim  of  law 

freedom  is  to  be  presumed  in  dubio  against  a  claim  of 

vitude.  Stair,  B.  11  th,  tit.  45.     And  it  is  no  answer  to 

to  say,  that  the  burgh's  right  was  admitted  in  various  pa 

in  the  former  action,  because  the  passages  in  these  pa 

were  hypothetical  statements,  made  merely  in  argum 

where  they  endeavoured  to  show  that  the  operations  1 

under  challenge  did  not  injure  the  footpath,  even  suppo 

it  were  quite  clear  that  the  burgh  had  the  right  of  servi 

claimed.    And  now,  even  admitting  the  existence  of  the  i 

of  servitude  claimed,  still  that  would  not  entitle  the  burg 

interrupt  the  appellants'  operations,  which  does  not  ent: 

destroy  or  materially  injure  tho  path ;  agreeably  to  the  < 

mon  maxim  of  law,  ^*  That  every  servitude  shall  be  use 

as  to  produce  the  least  possible  interference  with  the  i 

of  property  in  the  servient  tenement,  Ersk.  B.  2,  tit. 

12 ;  Bank.  B.  1,  tit.  7,  §  3.     On  the  expenses.     The  SI 

was  not  competent  to  try  the  question,  in  regard  to  the 

ing  path,  that  being  only  competent  by  declarator  b< 

the  Court  of  Session.    Nor  was  he  in  the  question  of  i 

path,  because  it  had  been  finally  disposed  of  by  an  extra 

decree  in  his  own  court,  which  foreclosed  the  same  c 

tion  from  being  reviewed  there.     And  this  incompet 

of  the  whole  procedure  before  the  Sheriff  seems  adm 

by  the  Magistrates,  by  their  bringing  an  action  of  redui 

and  declarator ;  and  this  action  contained  three  conclus 

in  all  of  which  they  have  been  unsuccessful.     They  pr 

that  the  path  should  be  laid  open,  as  it  went  original] 

the  top  of  the  bank.     They  demanded  that  the  towing- 

on  the  side  of  the  river  should  be  left  clear ;  and,  fir 

they  demanded  a  series  of  damages,  in  all  of  which  they 

been  unsuccessful.      On  these  grounds,  the  Court  b 

ought  not  to  have  awarded  expenses. 

Pleaded  for  the  Respondents. — The  footpath  in  quei 
part  of  which,  to  the  extent  of  200  yards^  passes  thi 
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tho  appellants'  grounds,  Las  been  enjoyed  as  a  footpath  from        isoi. 

Glasgow  to  tho  adjacent  country,  as  far  back  as  the  memory 

of  man.  and  has  been  always  used  by  the  inhabitants  and 
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/proprietors  of  houses  and   property  adjoining,  such  as  the  provost  and 
respondents,  in  going  to  and  returning  from   the  city  of    bailiks  of 
Glasgow.     Had  not  the  existence  of  this  servitude  been  ac-         ^^       * 
kfiowledged,  a  complete  proof  could  easily  have  been  ad- 
duced; but  the  records  of  tho  Sheriff  Court  and  Court  of 
SoBsion  instruct  the  appellants'  acknowledgment  of  the  ox- 
ij9tence  of  the  servitude  in  question.     They,   accordingly, 
proceeding  on  its  validity,  have  argued  that  such  a  servi- 
^vde  must,  by  law,  be  as  gently  used  as  possible,  which 
nece^arily  assumes  the  existence  and  validity  of  such  servi- 
tude.    They  made  a  new  footpath  in  1772,  when  they  alter- 
ed  the  direction  of  the  old,  which  they  would  not  have  done 
bad  they  been  entitled  to  shut  it  up  altogether  ;  and  even 
in  1796  they  did  not  venture  to  shut  up  the  footpath,  but 
onlyattempted  to  throw  an  arch  over  it.  It  being  clear,  there- 
fore, that  theie  is  a  servitude  of  a  footpath  on  the  appellants' 
grounds,  it  is  maintained  that  the  appellants  cannot  injure 
it.    And  if  these  operations  render  the  footpath  much  less 
commodioas  than  before,  and  more  dangerous  as  a  passage, 
as  it  undoubtedly  would  be,  by  an  arch  sixty  or  forty  feet 
in  length  through,  and  only  five  feet  wide  in  span,  being 
thrown  over  it,  the  erection  cannot  be  allowed.     By  such 
erection,  the  footpath  would  be   both  darkened  and  ren- 
dered wet  and  dirty,  and,  in  the  end,  become  a  place  of 
common  nuisance,  independent  altogether  of  its  being  a  co- 
Tert  to  enable  pickpockets  and  footpads  to  molest  and  attack 
persons  passing  that  way, — a  circumstance  certainly  not  the 
least  material,  when  it  is  considered  the  footpath  serves  as  a 
passage,  or  line  of  communication,  between  the  town  of 
Glasgow  and  a  considerable  part  of  the  adjacent  country. 

After  hearing  counsel,  Jt  was 

Ordered  and  adjudged  that  the  interlocutors  complained 
of  be,  and  the  same  are  hereby  affirmed. 

For  Appellants,  William  Adam^  Geo.  Cranstoun, 

For  Respondents,  Wm,  Alexander,  Robert  Montgomery. 

NoTR. — Unreported  in  the  Court  of  Session. 

VO!,.  IV.  T 
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1802. 

JOHNSTONE, 

&C. 

V. 

8T0TTS,  &C. 


Peter  Johnstone,  Esq.,  and  Others,  Trustees ' 
of  James  Murray,  Esq.^  of  Broughton,  de- 
ceased,   and    John  Thomson,   Writer    in  i  ,. 
Kirkcudbright,  and  Thomas  Bushby,  Col-  (^PP^^^^^^ 
lector  of  Customs  there,  Tacksmen  of  the 
Fishings  of  Tongland,  in  the  River  Dee, 

Watson  and  Ebenezer  Stott,  Esquires  of  \  jfoononden^^ 
Eelton,  and  their  Commissioners,  j 

House  of  Lords,  18th  Feb.  1802. 

Salmon  Fishing — Cruivbs — Prescriptive  Possession. — (1.)  Cir- 
cumstances  in  which  a  new  mode  of  fishing,  by  means  of  doac]^^ 
was  construed  to  fall  within  the  description  of  a  cruive  fishing, 
and  subject  to  the  rules  and  regulations  of  the  statutes  regulating 
that  mode  of  fishing,  and  therefore,  that  certain  blind  eyes,  and 
other  artificial  obstructions  used,  must  be  removed  as  illegal.    (3.) 
That  this  right  of  cruive  fishing  was  established,  although  the  re- 
spondents had  produced  no  title  to  the  salmon  fishing,  but  only  a 
charter  firom  the  crown,  conveying  the  lands  cum  piscaiionihSi 
followed  by  immemorial  usage  of  such  fishing.    Affirmed  in  the 
House  of  Lords,  excepting  as  to  part  of  the  interlocutor  wluefa 
was  remitted. 

This  was  a  question  regarding  the  mode  of  fishing  salmon 
claimed  by  the  appellants,  as  proprietor  and  lessees  respec- 
tively of  the  lands  of  Tongland,  on  the  river  Dee. 

The  barony  of  Tongland,  with  the  salmon  fishings  in  the 
river  Dee,  had  belonged  anciently  to  the  abbots  of  Tong- 
land, and  had,  at  the  time  of  the  Reformation,  come  into 
the  possession  of  the  Viscounts  Eenmore. 

It  was  alleged  to  be  in  evidence  that,  in  the  middle  of  the 
seventeenth  century,  these  salmon  fishings  were  carried  on 
by  what,  in  the  language  of  the  country,  are  called  Doachs, 
which  are  certain  engines  contrived  to  suit  the  peculiar 
nature  of  the  bed  of  the  river.  This  was  proved  by  an  old 
valuation  of  the  fishings  in  1642 ;  and  a  lease  granted  pf 
them  by  Viscount  Kenmore  in  1688,  whereby  the  Viscount 
became  bound  to  make  the  doachs  and  can^achs  snfilcient  a- 
gainst  the  tenant's  entry,  and  to  keep  the  doachs  sufiicient 
during  the  period  of  the  lease. 

Viscount  Kenmore,  in  1726,  was  attainted  of  high  treason, 
after  he  had  divested  himself  of  his  whole  estate,  by  an  ab- 
solute conveyance  to  Henry  Bothwell  of  Glencorse.  Upon 
this  conveyance,  Mr.  Bothwell  obtained  a  charter  from  the 
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^im,  comprehending  the  barony  of  Tongland,  ^<  with  the       1802. 
"aalmon  fishings  in  the  riyer  Dee,  and  other  rivers,  as  used 


m4  WONT,  and  was  infefC'  john^stone, 

Henrjr  Both  well,  in  1731,  conveyed  these  estates  to  Mary,        . «. ' 
Viscountess  Kenmore,  who  obtained  charter  from  the  crown,  *^^^J^?  ^^* 
*o  which  the  fishings  were  thus  described,  ^'  Cam  piscatione       1735] 
*  *   salmonum  alioramqne  piscium  in  aqua  de  Dec  et  alius  flu- 
**   Wis  solit  et  assuet."    Upon  this  charter  she  was   infeft, 
^^id  the  infeftment  recorded,  of  these  dates.  Oct.  8,  and 

The  subsequent  conveyances  were  all  in  the  same  terms.    ^^'  ^'  ^ 
^y  a  minute  of  sale,  dated  1744,  Alexander  Murray  of       1744.] 
firoughton  acquired  right  to  the  Mains  of  Tongland,  and  to 
o<}rtain  other  lands,  and  to  '^  all  and  whole  the  fishings  of 
**  Tongland  and  other  fishings  on  the  river  Dee,  as  used  and 
*'  wont;**  and  upon  his  death  a  regular  disposition,  in  imple- 
ment of  the  minute   of  dale,  was  granted  to  his  son,  the 
late  James  Murray,   in  whose    right   the   appellants  now 
Btand,  conveying  this  subject  in  the  same  form  of  words, 
upon  which  disposition  Mr.  Murray  was  infeft.  May  27, 1754. 

The  respondents  were  the  proprietors  of  the  lands   of 
Kelton,  with  the  salmon  fishings  belonging  to  these  lands, 
also  in  the  river  Dee,  about  two  miles  further  up  the  river; 
and  they  now  objected  to  the  mode  of  fishing  practised  by 
the  appellants  as  being  illegal.    They  alleged  that,  in  place 
of  emive  boxes  constructed  according   to  the  regulations 
pointed  out  by  the  acts  of  parliament,  the  proprietors  of  the 
Tongland  fishings  employed  a  kind  of  machinery  called 
doaehs,  somewhat  resembling  cruives,  but  differing  in  various 
respects  firom  them^  particularly  in  the  distance  and  forma- 
tion of  the  spars,  and  calculated  for  no  other  purpose  than 
to  prevent  the  salmon  from  getting  up  the  river.     Besides 
these,  it  was  alleged  they  employed  other  devices  to  en- 
lunee  the  value  of  their  fishings.     They  fished  in  forbidden 
time ;  and  they  disregarded  the  law  which  requires  that  all 
cnuTes  should  be  kept  open  from  Saturday  to  Wednesday 
(Saturday's  slap) ;  and  they  thought  proper  to  obstruct  the 
whole  passages  between  the  rocks,  partly  with  barricades 
or  machinery  called  blind  eyeSf  and  partly  with  stones  and 
other  materials,  bound  together  with  planks  of  wood,  which 
Aejr  called  foot-gangs.      By  these   means  the  upper  or 
lugher  heritors  found  their  fishings,  year  after  year,  become 
^  and  less ;  which  compelled  the  respondents  to  present 
^petition  to  the  Sheriff*,  complaining  of  the  illegality  of  Aug.  1794. 
the  mode  of  fishing,  and  praying  that  the  machinery  be  re- 


Di- 


276  CASES  ON  APPEAL  FROM  SCOTLAND. 

1802.        moved,   and  the  appellants  prohibited  from  fishing  during 
forbidden  time.     This  was  followed  by  an  action  of  declara- 


jDHi^TONE,   ^Qj.  before  the  Court  of  Session,  in  which  the  respondents 
y'         concluded,  Ist,  That  it  should  be  found,  either  that  Mm 

sTOTTs,  &c.  Murray  had  no  right  of  cruives  in  the  river,  or,  2dly,  Th^ 
he  is  bound  '^  to  have  the  structure  of  the  place  or  plac^ 
"  where  the  salmon  are  caught  conform  to  the  law  of  crui^ 
*'  fishing,  and  observe  what  else  is  prescribed  by  law  wL^ 
**  regard  to  salmon  fishing." 

In  support  of  this  action,  the  respondents  produced  tTii 
title,  1st,  Special  retour  of  William  Earl  of  Nithsdale,  as  he/r 

Juno  l(),lCi)0.  to  his  father:  *'  In  tota  et  integra  salmonura  piscatione  su- 
*'  per  AquaiH  de  Dee  aliasque  piscationes  quascunque  ab  an- 
^'  tiquo  ad  Castrum  de  Threaves  spectan.  quarum  ha&redifa. 
**  rii  custodes  ejusdem  quovis  tempore  prs&terito  in  possea- 
"  sione  fuerunt."  2d.  Infeftment  on  the  said  retour.  3d. 
Deed  of  conveyance  by  the  Earl  to  Robert  Johnstone,  in 
whose  place  the  respondents  now  stand,  dated  1703,  of  the 
salmon  fishings  on  the  river  Dee,  in  the  above  words  of  the 
retour;  and,  4th.  A  charter  from  the  crown  in  favour  of 
Johnstone,  in  which  the  salmon  fishing  is  omitted,  the  grant 
being  generally  of  the  fishing  in  the  river  of  Dee,  and  other 
fishings  belonging  to  the  Castle  of  Threaves. 

The  appellants  contended  that  this  title  did  not  confer  a 
right  of  salmon  fishing,  and  that  this  right  could  not  be 
acquired  by  prescription,  or  from  general  words,  such  fish- 
ings being  inter  regalia^  and  to  be  acquired  only  by  a  subject 
under  an  express  grant  from  the  crown. 

The  Lord  Ordinary  allowed  a  proof  to  both  parties,  which 
was  chiefly  directed  to  the  mode  of  fishing,  and  the  machin- 
ery used  therein,  so  as  to  establish  whether  they  were  of  a 
legal  or  illegal  nature  ;  the  appellants  endeavouring,  on  their 
part,  to  prove  that  they  had  a  right  of  doach  fishing  in  the 
river,  which  was  entirely  different  from  a  cruive  fishing. 

The  Lord  Ordinary  reported  the  case,  with  the  proof,  to 
the  Court;  and  the  Court,  of  this  date,  pronounced  this 

June  28  1798.J"^^"^^"* ' — **  Sustain  the  title  of  the  pursuers  to  insist  in 
**  this  action  ;  find  that  the  defender,  James  Murray,  Esq? 
*^  has  right  to  a  cruive  fishing  in  the  river  Dee,  at  the  places 
"  marked  in  the  plan,  Meikle  Doach,  Priory  Doach,  and 
**  Little  Doach;  but  find  that  the  cruives  or  doachs  must  be 
**  regulated  in  terms  of  the  laws  regarding  cruive  fishings; 
**  and  that  the  blind  eyes,  and  other  artificial  obstructions 
"  or  barricades,  to  interrupt  the  run  of  the  fish  in  the  river, 
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"  mthin  the  bounds  of  the  defenders'*  fishings,  must  be  ro-        1802. 

"iDOfed  as  illegal;  and  remit  to  this  week's  Ordinary  on 

"the  Bills,   to  ascertain    the   particular   regulations  that   •'^"^*^^"*''' 
"  ought  to  be  observed  in  the  said  cruives ;  and  decern  v. 

'  against  the  defenders  to  observe  the  same  accordingly ; 

finds  the  said  James  Murray,  defender,  liable  in  the  full 

expenso  of  extract,  but  in  no  other  expense,   and  de- 


8TOTT8,  &C. 


••  cem. 


Against  this  interlocutor  Mr.  Murray  petitioned,  but  the 
Ooort  adhered.  Dtc.  G,  1798. 

The  cause  having  been  remitted  to  the  Lord  Ordinary, 
His  Lordship  allowed  Mr.  Murray  to  proceed  in  erecting  his 
cruives  and  cruive  dykes,  according  to  the  regulations  '^  pro- 
* "  posed  by  the  pursuers,  in  so  far  as  they  are  agreed  in  the 
*'  minute  on  his  part,  which  appears  to  him  to  admit  every 
*'  thing  that  can  be  legally  claimed  by  the  pursuers." 

A  petition  was  presented  to  the  Court,  complaining  of  those 
articles  which  the  Lord  Ordinary  had  rejected  as  unnecessary 
and  illegal,  and  praying  that  they  should  be  adopted  ;  and, 
in  consequence,  the  Court  remitted  to  Mr.  Craigie  to  report. 
After  visiting  the  fishings  and  reporting,  the  Court  pronoun- 
ced this  interlocutor: — "  The  Lords  having  resumed  con- Dec.  l:i,i7i)f). 
**  Bideration  of  this  petition,  with  the  answers  for  Mr.  Mur- 
"  ray  of  Broughton  and  his  trustees,  and  report  of  the  She- 
"riff-depute  of  Dumfries,  in  consequence  of  the  remit  to 
**  him  from  the  Court,  and  advised  the  cause  ;  find  the  de- 
"fender  is  bound  to  place  the  cruive  boxes  to  which  he  has 
"  been  found  entitled,  at  the  places  marked  on  the  plan, 
"  and  known  by  the  name  of  Meikle  Doach,  Priory  Duach, 
"  and  Little  Doach ;  and  find  it  at  present  unnecessary  to 
"  determine  whether  the  defender  is  at  liberty  to  shift  all 
"  or  any  of  these  doachs,  or  cruive  boxes,  in  case  of  any  al- 
"teration  on  the  state  of  the  river  ;  find  that  the  rungs  or 
"spars  of  the  cruive  boxes  must  be  placed  at  a  distance  not 
"less  than  three  inches,  and  must  be  made  of  an    oval 
^ shape,   with  the  edges  rounded  off;    find  that  the  form 
"  and  construction  of  the  cruive  dykes  and  boxes,  and  tlie 
"  construction  and  position  of  the  inscales  are  to  be  so  form- 
"  ed,  constructed,  and  fixed,  as  to  answer  the  purposes  of 
"  the  cruive  fishery,  and  agreeable  to  the  practice  of  those 
*' fishings  in  the  north  of  Scotland,  where  the  cruives  have 
4    "been  regulated  according  to  law  ;   find  tiiat  the  ^^paces  be* 
I    "  twecn  the  rocks,  from  which  the  blind  eyes  are  to  be  re- 
«    "moved,  are  to  be  filled  up  with  proper  materials,  formed 
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1802.       ''and  constructed  like  other  cruive  dykes;  find  that 
'^  Saturday's  slap  must  bo  observed  in  all  the  cruives. 


joHMTONE,  ,*  cording  to  law ;   and  that  the  inscales  during  that  t 
r.         ^'  must  be  taken  up  and  removed  ;  or  where  that  cannot 

sroTTB,  &c  a  done,  from  the  state  of  the  river,  that  the  same  shall 
'^  drawn  back  and  properly  fixed,  so  as  to  leave  a  free  ] 
'^  sage  up  the  river  for  the  salmon ;  find  the  pursuers  \ 
*'  their  successors,  having  right  to  the  salmon  fishings  in 
''  upper  part  of  the  river,  are  to  have  the  liberty,  upon  { 
*'  vious  notice,  to  view  the  cruives  and  cruive  dyke,  that  tl 
*'  may  know  if  the  regulations  now  established  are  propc 
"  observed ;  supersede  determining  upon  the  demand 
.  *'  the  pursuers  to  annex  a  penalty  to  the  breach  of  an} 
"  these  regulations ;  reserving  to  the  parties  to  apply 
"  summary  complaint  to  the  Court,  in  case  of  any  interr 
"  tion  to  tho  rights  and  privileges  to  which  thoy  have 
"  spectively  been  found  entitled ;  and  decern  and  decl. 
"  accordingly."  The  appellants  reclaimed  by  petition 
Jan.  17,  1800.  gainst  part  of  this  interlocutor ;  but  the  Court  adhered. 
Against  this  interlocutor  the  present  appeal  was  broug 
to  the  House  of  Lords. 

Pleaded  for  the  Appellants. — The  respondents  have  ii 
produced  a  title  4o  a  salmon  fishing  in  the  river,  and,  cc 
sequently,  cannot  carry  on  the  present  action.  It  is  alleg 
by  the  respondents,  that  the  proprietors  of  Kelton  ha 
been  in  the  uniform  practice  of  taking  salmon  in  this  ri?( 
and  this  practice,  coupled  with  the  clause  in  their  chart< 
cum  piscationibus,  w  ould  constitute  a  right  of  salmon  fu 
ings,  but  the  grant  to  the  respondents^  predecessors  is  < 
sentially  defective  in  not  mentioning  salmon  fishings;  th 
allege  that  the  word  salmonum  must  have  been  oroitt 
by  accident  in  the  charter  to  Johnstone,  because  it  i 
in  Lord  Nithsdale'*s  retour ;  but  if  such  an  allegation 
to  be  listened  to,  it  is  much  more  reasonable  to  conclu 
that  it  was  purposely  omitted,  the  ofiScers  of  the  crown  t 
being  satisfied  with  the  title  ;  and  if  their  right  is  rested 
prescription,  it  must  be  limited  by  that  belonging  to  t 
appellants  at  the  time  the  course  of  prescription  began 
run.  At  that  period  the  proprietors  of  Tongland  were 
the  undisputed  possession  of  a  doach  fishing  in  the  inferi 
part  of  the  stream,  which  having  continued  ever  since, 
not  only  secure  from  challenge,  but,  on  the  well  knoi 
principle  of  law,  quod,  tanttim  prescriptum  quantum  pos» 
sum,  must  have  the  effect  of  qualifying  the  right  acquir 
by  tho  respondents  in  consequence  of  the  lapse  of  this  j 
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tiod.   2.  SuppoBing  the  respondents  entitled  to  enter  on  the       1802. 
merits  of  the  cause,  the  right  and  property  of  the  appellants 


I 


is  one  essentially  different  from  that  of  a  cruive  fishing,  and  ^oh^tonk, 
'to  which  the  provisions  contained  in  the  acts  of  the  Scottish  v' 

I^islatnre  relating  to  this  subject  do  not  apply.     The  juris*  sTOTTd,  &e. 
prndenee  of  Scotland  favours  the  law  of  prescription,  and 
extends  it  to  all  rights  which  mankind  enjoy ;  and  henco 
every  right  which  has  been  exercised  without  challenge  for 
a  certain  period,  is  held  to  be  sacred  in  all  time  coming. 
1¥hen  a  right  of  property  is  once  established,  it  may  be  ez- 
emaed  in  the  most  unlimited  manner :  and  if  uniform  pos- 
session is  made  out,  it  must  be  permitted  to  continue,  be- 
cause more  essential  injury  would  arise  from  overturning 
what  has  been  established,  than  from  allowing  the  ezerciso 
of  the  right  complained  of.    Nor  is  the  plea  maintained  by 
the  appellants  foreclosed  by  the  statutes  applicable  to  sal. 
mon  fishing.     Of  these,  the  principal  object  appears  to  have 
been,  to  subject  those  salmon  fishings  which  were  carried 
on  by  means  of  cruives  and  yairs,  to  certain  regulations  ; 
with  which  view  they  provide,  that  all  cruives  set  in  water, 
where  the  sea  ebbs  and  flows,  be  destroyed  entirely,  and 
tbt  cnuves  in  fresh  water  observe  the  Saturday's  slap,  and 
certain  other  regulations  well  known.  All  these  acts  most  par- 
ticolarly  mention  the  engine  meant  to  be  regulated,  leaving 
those  sorts  of  salmon  fishing,  not  specially  enumerated,  to  be 
govomed]by  those  rules,  to  which,  either  from  their  original  con- 
stitution, or  inveterate  practice,  they  may  have  been  made  liable, 
it  is  not  declared  in  any  of  the  acts,  that  ealmon  fishings  of  a 
species  separate  and  distinct  from  cruive  fishing,  and  which 
some  .natural  circumstance  in  the  bed  of  the  river  where  they 
exist  may  have  rendered  necessary,  shall  be  put  down,  or  at 
least  shall  be  managed  as  the  law  requiresin  the  case  of  cruives 
and  yairs.     The  statutes  therefore  requiring  the  observance 
of  the  Saturday's  slap,  and  the  hecks  to  be  of  a  particular 
wideness,  apply  to  a  cruive  fishing  only,  and  ought  not  to  be 
oztended  to  a  fishing  like  that  of  Tongland,  which  is  entirely 
different  in  its  nature,  has  been  sanctioned  by  uniform  pos- 
BeasioD,  and  has  yielded  a  certain  revenue  to  the  crown  for 
upwards  of  a  century  past.     The  case  of  Mackenzie,  decid- 
ed in  1750,  is  direct  in  point  to  the  present.     On  the  prin-  Mor.  14290. 
ciples  which  induced  the  Court,  in  that  case,  to  find  that 
the  bulwark  there  in  question  could  not  be  taken  away,  in 
'egpect  of  the  defender's  title,  and  the  immemorial  posses- 
sion had  in  virtue  thereof,  the  appellants  submit  that  they 
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1802.       have  a  right  to  preserve  their  fi^bings  as  they  have  be 
immemorially  exercised.     3.  The  Coort,  assuming  that  t 


joHKSTONK,  ig  a  cniive  fishing,   subject  to   the  statutory   regulatio 
'^^  directed,  by  the  interlocutor  of  28th  June  1798,  that  1 

fcToTTs,  &c.  blind  eyes  and  other  artificial  obstractions  and  barricac 
interrupting  the  run  of  the  fish,  within  the  bounds  of  t 
appellants'  fishings,  must  be  removed  as  illegal ;  and  aga 
by  the  interlocutor  of  13th  Dec.  1799,  the  Court  finds  tl 
the  spaces  between  the  rocks  from  which  blind  eyes  are 
be  remoYed,  are  to  be  filled  up  with  proper  materials,  for 
ed  and  constructed  like  other  cruive  dykes.  The  result 
this  is,  that  the  appellants  must  remove  the  ancient  bai 
cades,  and  substitute  another  mode.  The  inference,  o 
would  suppose  to  be,  that  there  is  a  known  establish 
form  of  cruivo  dykes ;  but  the  appellants  know  of  noi 
A  cruive  dyke,  they  conceive  to  be  something  more  thai 
wall  or  mound  across  a  stream,  which  any  person  havi 
right  to  a  cruive  fishing  may  erect  in  such  form,  and  w 
such  materials  as  he  thinks  proper,  and  in  rebuilding  or  i 
pairing,  no  person  can  find  fault,  if  the  new  operations  i 
not  more  injurious  to  the  superior  heritors,  by  preventi 
the  run  of  the  fish,  than  the  old  works  were.  It  is  unc 
niable,  that  the  person  entitled  to  make  the  barricade,  c 
never  be  obliged  to  make  it  less  effectual  than  befoi 
Supposing,  then,  that  the  fishing  in  question  is  a  crui 
fishing,  where  is  the  law  which  prescribes  the  form  in  whic 
the  barricade,  dyke,  or  mound  must  be  constructed  ?  Whei 
is  the  statute  saying  that  what  are  called  blind  eyes  sha 
not  form  the  barricade  ?  It  is  clear  that  the  blind  eyes  ai 
more  effectual  to  stop  the  fish  than  a  dyke  or  wall,  becau! 
the  blind  eyes  admit  a  passage  to  the  water  downward 
without  buffering  the  fish  to  go  upwards,  whereas  a  dyke  < 
wall  must,  in  floods,  be  overflowed,  and  the  fish  get  o?e 
The  appellants  have,  for  time  immemorial,  possessed  tl 
advantage,  which  is  part  now  of  their  property  as  much  ; 
the  fishing  generally,  unless  there  be  some  law  ascertainii 
the  form  and  materials  of  a  cruive  dyke  across  a  river.  Ai 
the  appellants  contend  there  are  none  such. 

F leaded  for  the  Respondents. — 1.  The  Court,  in  findii 
that  the  appellants  must  alter  their  former  mode  of  fishin 
and  regulate  their  doachs  or  cruives  agreeably  to  the  la^ 
regarding  cruive  fishings,  have  done  no  more  than  giv< 
effect  to  an  established  principle,  both  of  the  common  ai 
statute  law  of  Scotland,  that  all  obstructions  in  the  chann 
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of  a  ri?cr  (other  than  what  are  expressly  recognised  by  the        1802. 
iaw,  as  ill  the  case  of  cruives),  are  illegal,  and  mnst  be  re- 


moved.   2.  No  length  of  possession  or  alleged  immemorial  joun^tonk, 
linage,  can  sanction  the  breach  of  a  public  law,  or  be  set  up  r. 

as  a  title  to  found  prescription.     In  this  yiew,  the  appellants  stotts,  &\ 
cannot  be  allowed   to  avail  themselves  of  any  antecedent 
linage,  to  the  eifect  of  claiming  the  exercise  of  the  same 
illegal  mode  of  fishing  in  time  coming.     3.  The  appellants, 
however,  have  not  shown  that  the  works  at  Tongland  have 
l)ecn  all  along  the  same  as  at  commencement  of  the  process. 
On  the  contrary,  the  respondents  have  shown  from  the  evi- 
dence, that  considerable  alterations  have  of  late  years  been 
made  upon  them.     That  the  works  at  Tongland,  as  origin- 
ally complained  of,  were  illegal  obstructions  in  the  channel, 
cannot  admit  of  dispute.     The  plans,  measurements  and  de- 
scription of  the  works  given  by  the  witnesses,  demonstrate 
this  in  the  clearest  manner,  as  well  as  show  the  great  pre- 
judice and  damage  thereby  occasioned  to  the  respondents' 
fishing.     The  appellants  have  little  reason  to  complain  of 
the  judgment  of  the  Court  allowing  them  the  exercise  of  a 
cruive  fishing,  when  it  is  considered  that  they  have  no  ex- 
press grant  of  cruives  by  their  charters  ;  and  that  any  pos- 
seasion  held  by  them  seems  to  have  been  of  a  different  kind 
from  that  of  cruives;  indeed,  contrary  to  the  established 
lav.   The  interlocutor  of  28th  June  1798,  is  therefore  right, 
declaring  that  their  fishings  must  be  regulated  in  terms  of 
the  laws  respecting  cruive  fishing ;  and  the  subsequent  in- 
terlocutors, fixing  the  particular  regulations  that  are  to  bo 
observed  by  the  appellants,  ought  therefore  to  be  affirm- 
ed. 
After  hearing  counsel, 

Lord  Chancellor  Eldon  said, — 

"  My  Lords, 

''  Your  Lordships  will  recollect  that  this  cause  was  heard  at  the 
W  before  the  recess.  It  is  an  appeal  ngainst  three  interlocutors  of 
the  Court  of  Session,  in  an  action  brought  by  the  respondents,  the 
general  prayer  of  which  was,  to  have  certain  fishings  regulated  con- 
formably to  the  rules  of  law  for  cruive  fishing,  and  that  the  appel- 
^ts  should  be  enjoined  to  observe,  what  was  otherwise  prescribed 
bj  law,  in  regard  to  salmon  fishings. 

'*  The  first  interlocutor,  28th  June  1798,  is  in  these  words,  '  Sus- 
^  tain  the  title  of  the  pursuers  to  insist  in  the  action,'  &c.  Against 
this  interlocutor,  a  petition  was  presented,  and  afterwards,  by  the 
indulgence  of  the  Court,  a  full  additional  petition  ;  and,  in  the  course 
'^f  further  proceedings,  it  became  necessary  to  settle  before  the  l^ord 
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1802. 


JOHNSTONE, 

V 
ST0TT8, 


&C. 


Ordinary  the  regulations  of  the  cniiye  fishings  to  which  the 
lants  had  been  found  entitled.  I  shall  not  take  up  your  tim* 
description  of  this  mode  of  fishing,  as  it  was  fully  explained 
bar,  which  must  be  in  your  Lordships'  recollection. 

*'  Af^er  some  further  proceedings,  the  Court  at  last,  on  th< 
December  1799,  pronounced  an  interlocutor  to  the  following  « 
'  The  Court  having  resumed  consideration  of  this  petition 
(The  interlocutor  was  here  read  at  length.)  Your  Lordshi{ 
that  by  this  interlocutor,  it  is  stated  that  no  alteration  having 
place  in  the  state  of  the  river,  the  Court  had  found  it  unnecess 
determine,  whether  it  would  be  prejudicial  to  the  appellants, 
event  of  the  locus  in  quo  the  fishings  were  situated  changing,  1 
shifting  of  the  course  of  the  river,  if  they  were  not  entitled  tc 
the  cruive  boxes  from  the  three  places  mentioned ;  and,  that  thi 
superseded  determining  as  to  the  penalty,  on  the  breach  of  any 
regulations  which  they  had,  by  this  interlocutor,  directed  to 
served ;  because,  as  I  suppose,  this  related  to  what  is  term< 
nobile  officium  of  the  Court,  a  species  of  its  function  little  knc 
understood  in  this  country. 

<*  One  branch  of  this  interlocutor  was  submitted  by  the  app 
to  review,  namely,  in  so  fiu:  as  it  found  that  the  inscales  must 
moved  during  the  Saturday's  slap,  or,  if  that  could  not  be  don< 
they  should  be  drawn  back  and  properly  fixed : — And  their  p 
against  this  interlocutor  being  refused  without  answers,  they  bi 
the  cause  here  by  appeal. 

*^  The  pleadings  were  opened  on  their  part,  by  lif  r.  Solicitc 
neral,  who,  in  a  very  distinct  and  luminous  manner;  stated  bo 
facts  and  the  law  of  the  case.  It  did  not  escape  me,  that  he 
difficulty  in  reconciling  his  ideas,  as  an  English  lawyer,  to  the 
in  which  this  case  had  been  treated  by  the  Court ;  a  difficult} 
has  of^en  occurred  to  myself  on  similar  occasions.  I  allude  t 
large  discretion  used  by  the  Court  of  Session  in  regulating  k 
fishings.  I  do  not  rest  upon  this  observation,  as  one  upon  wl 
would  be  fit  to  ask  your  Lordships  to  do  anything  when  de< 
a  question  on  appeal  from  Scotland ;  it  appears  to  form  part  o 
law  of  that  country,  and  is  sanctioned  by  the  mode  of  adminisi 
it,  which  has  been  of  long  standing,  and  by  length  of  time  ad< 
I  need  not  remind  your  Lordships  that,  in  considering  such  mt 
we  sit  here  as  a  Scotch  Court — a  Court  of  Session. 

''  The  first  objection  offered  by  the  appellants  was,  that  the 
suers  had  not  a  sufficient  title  on  which  to  maintain  the  action 
they  hardly  attempted  to  argue  this,  and  distinctly  abondoned 

''  Secondly,  They  contended,  that  this  was  not  a  cruive  fishing 
therefore  not  subject  to  the  laws  for  regulating  cruives  ; — but, 
this,  they  did  not  lay  much  stress.  Indeed,  I  am  not  sui-e  if  thi 
strictly  be  said  to  be  a  cruive  fishing ;  and  I  think  it  may  be  dec 
upon  an  examination  of  the  facts  in  the  case,  that  the  Cour 
given  a  more  liberal  interpretation  to  the  right  of  fishing  than 
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^as  or^'naUy  enjoyed.     It  originally  appears  to  hare  been  a  species       1802. 
of  craire  fishing  between  rock  and  rock  ;  and  I  see  great  reason  to 


doubtif  the  rest  of  the  space  was  at  first  quite  filled  up.     The  Court  Johnstohk, 
seems  to  have  considered  this  to  be  a  cruive  fishing,  where  the  cruive  ^ ' 

djke  was  partly  formed  by  nature,  and  where  not  so  formed,  that  stott.-,  &c. 
the  parties  had  a  right  to  complete  it  in  a  legal  manner.     But  I  am 
not  at  present  to  submit  to  your  Lordships  any  proposition  for 
bringing  into  doubt,  whether  this  be  a  cruive  fishing  or  not. 

'^  The  next  question  is,  Whether  the  Court  has,  in  this  particular 
case,  applied  such  regulations  as  are  to  be  given  to  cruives  in  general  ? 
On  the  consideration  I  have  given  to  the  subject,  I  have  felt  my 
mind  much  enlightened  by  communication  with  a  noble  and  learned 
Lord,  long  and  deeply  skilled  in  questions  of  this  sort. — And,  on  the  Lord  Thur- 
best  consideration  which  I  have  been  able  to  give  it,  it  appears  to'®^- 
me  that  the  regulations,  in  all  the  cases  where  they  are  complained 
of  by  the  appellants,  are  either  such  as  are  justified  by  the  precedents 
of  former  adjudged  cases,  or  lenient  in  themselves  towards  the  com- 


**  The  first  objection  to  the  regulations  was,  that  the  rungs  or 
i^an  of  the  cniivcF,  which  had  been  properly  directed  to  be  three 
inches  asunder,  and  in  a  perpendicular  direction,  had  been  also  or* 
dered  to  be  of  an  oval  shape,  with  the  edges  rounded  off; — and  it 
was  contended  that  the  Court  had  no  authority  to  add  this  part  of 
tbe  regulation,  which  was  not  contained  in  the  Scotch  statute.  It 
will  be  recollected  that  the  reason  originally  given  by  the  Scotch  Par- 
liament for  directing  the  spars  to  be  of  a  certain  distance  asunder,  was, 
that  fish  of  a  certain  size  might  pass  through, — ^that  the  fry  of  all  fishes 
might  escape.  It  will  not  be  denied,  that  if  the  Court  are  authoriz- 
ed to  do  what  they  have  done,  their  regulation  will  tend  greatly  to 
^cilitate  the  passage  and  escape  of  the  fry.  It  is  no  doubt  true,  that 
if  the  spars  were  of  a  cubical  shape,  the  fish  would  have  more  diffi- 
coltj  in  passing  than  if  they  were  an  oval  one  ; — if  the  spars  were 
jagging,  they  would  soon  tire  of  their  attempt  to  pass  through  them. 

''  An  English  lawyer  would  think  himself  entitled  to  contend  with 
pertinacity,  that  if  the  spars  were  of  the  due  statutory  distance,  it 
Was  not  competent  to  regulate  their  form.    But  the  Court  has 
bought  itself  at  liberty  to  follow  up  the  spirit  of  the  law,  by  the  re- 
lation in  this  case.   This  is  indeed  a  proceeding  which  is  unknown 
to  the  lawyers  in  this  country  ;  and  it  is  no  small  comfort  to  me, 
tbat  I  am  tied  down  in  cases,  where  I  have  to  decide  elsewhere,  to 
t^e  strict  letter  of  the  law.     That  a  greater  latitude  is  allowed  to  the 
Courts  in  Scotland,  cannot  be  denied.    A  precedent  in  point  for  this, 
^  produced  by  Mr.  Adams  at  the  bar,  where  it  had  been  directed 
^J  the  Court,  and  affirmed  by  this  House,  that  the  cruive  boxes  should  Halkerston  v, 
^  placed  in  a  certain  position,  and  without  knobs  on  the  inscales.  ^^^^*  ^^  ^^^' 
*'!  that  case,  the  object  of  the  regulation  was  the  same  as  in  the  pre-  j^jy  4^*  1753^ 
^nt;  and  it  therefore  appears  to  me,  (in  which  opinion  the  noble  Mor.  14293. 
3'J(!  learned  Lord  ah:eady  alluded  to,  concurs  with  me,)  that  this  part    . 
°^tlie  interlocutor  is  well  founded. 
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1802.  *^  The  next  branch  of  the  interlocutor  complained  of  is,  where  it 

finds  that  the  cruive  dykes  and  boxes  are  to  be  so  formed,  constructed, 


joy  hsTtiNK,  and  fixed,  as  to  answer  the  purposes  of  a  cruive  fishery,  and  agreeable 
^  '  to  the  practice  of  these  fishings  in  the  north  of  Scotland,   where  the 

«ToTTs,  &c.  cniives  have  been  regulated  according  to  law.  It  is  here  that  my 
only  difficulty  with  regard  to  the  interlocutors  in  the  present  case 
lies ;  and  I  doubt  much  if  it  does  not  contain  a  dangerous  degree  of 
looseness.  Your  Lordships  will  see,  that  it  does  not  give  the  suitor 
the  rule  with  sufficient  distinctness,  according  to  which  he  is  to  form 
his  cruive  boxes  or  dykes,  but  refers  him  to  the  practice  in  other  cases. 
The  question  left  undecided  is,  What  regulations  does  the  law  attach 
to  this  particular  point?  I  hare  great  doubt,  if  this  reference  to  the 
practice  in  the  north  of  Scotland  can  be  held  to  define  this.  It  may 
be  asked,  what  particular  fishings  in  the  north  of  Scotland  are  here  al- 
luded to  ;  and,  can  regulations  similar  to  those  ordered  in  any  former  -: 
decided  case,  be  adopted  here  ? 

"  The  fishing  here  differs  considerably  from  any  ordinary  case  o^ 
cruive  fishing.     In  general,  the  dyke  is  an  artificial  bulwark,  stretch- 
ing quite  across  the  river  from  side  to  side,  in  which  the  cruive  boxes:  ^ 
are  placed ;  but  here  there  is  no  such  continued  building,  but  c 
chain  of  obstructions,  partly  connected  by  rocks  and  by  artificij«=« 
erections,  sparsim,  and  at  intervals.    It  may  be  impossible,  therefor^b. 
to  make  this  like  any  dyke  in  the  north  of  Scotland,  if  there  be  ic= 
fishing  there  of  a  species  distinctly  similar. 

**  It  still  remains  a  difficulty  in  my  mind,  in  what  form  to  st<^^^ 
an  alteration  in  this  part  of  the  interlocutor.     It  occurred  at  fir — -^ 
in  a  communication  with  the  noble  person  I  have  alluded  to,  that         / 
might  be  dune  by  leaving  out  part  of  it,  and  merely  directing  tfez^at 
the  cruive  dykes  and  boxes  should  be  regulated  according  to  IcMrtp, 
But  doubts  were  entertained,  whether  cruive  fishings  have  been      so 
regulated,  as  would  apply  to  this  particular  case  ?     Another  coiKMse 
occurred,  that  this  matter  should  be  sent  back  to  Court,  with  a  dircc. 
tion  to  state  what  particular  regulations  were  here  alluded  to.      A 
third  mode  has  occurred,  since  I  had  communication  with  the  noL/e 
Lord  on  this  subject,  which  is  the  reason  that  I  shall  request  that  the 
consideration  of  this  point  be  put  off  for  a  short  space ;  and  it 
occurs  to  me,  that  this  may  be  the  way  of  getting  rid  of  the  difficulf/ 
most  respectful  to  the  Court  of  Session  ; — to  send  the  parties  hack 
upon  this  point,  with  a  direction  to  the  Court  to  enquire  what  are 
the  most  wholesome  regulations  to  be  applied  in  the  present  case. 

'^  The  interlocutor  then  proceeds,  with  a  direction  that  the  blind 
eyes  are  to  be  removed,  and  filled  up  with  proper  materials,  formed 
and  constructed  like  other  cruive  dykes.  It  appears  to  me  that  this 
part  of  the  judgment  is  in  favour  of  the  appellants.  It  is  impossible 
not  to  see,  from  the  evidence  in  this  cause,  that,  in  the  recollection  of 
witnesses,  great  alterations  had  been  made  on  the  state  of  the  obstruc- 
tions from  time  to  time.  If  the  appellants  do  not  choose  to«6ubo)it 
to  what  is  here  ordered,  they  must  do  away  those  alterations  st»ic^ 
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hjthe  witnesses  to  have  taken  place,  leaving  in  some  parts  an  un-        1802. 
obstructed  passage,  at  least  only  obstructed  by  tbe  rocks.     The 


Court,  in  this  branch  of  the  interlocutor,  has  proceeded  upon  the  idea  Johnston  k, 
that  the  appellants  were  entitled  to  a  cruive  fishing  in  those  places  ^' 

where  they  had  used  cruiyes  immemorially,  (I  use  this  word  in  the  stottk,  &c. 
sense  it  is  taken  in  Scotland,  not  as  we  apply  it  in  this  country,)  and 
that,  of  consequence,  where  there  is  a  doach,  there  ought  to  be  a 
cruire  dyke. 

^*  The  next  part  of  the  interlocutor  relates  to  the  Saturday's  slap, 
with  regard  to  which  no  possible  complaint  can  be  made.  The  law 
of  Scotland  admits  of  more  departure  from  the  letter  of  its  statutes 
than  we  hare  any  idea  of  in  this  country.  We  have  seen,  that  the 
courts  of  that  country  superadded  provisions  to  their  statutes ;  and 
they  also  do  not  scruple  to  enforce  their  statutes  at  times,  as  gently 
as  the  statutes  admit  of  being  interpreted. 

'^  We  see  here  too,  that  a  Scotch  statute  may  be  lost  by  desuetude^ 
as  it  is  termed ; — that  the  ancient  statutory  regulation  of  a  mid 
stream  in  all  cruive  dykes  is  entirely  gone,  and  no  longer  remaining 
part  of  the  law.  The  English  lawyer  feels  himself  much  at  a  loss 
^ere ;  he  cannot  conceive  at  what  period  of  time  a  statute  can  be 
Md  as  commencing  to  grow  into  desuetude,  nor  when  it  can  be  held 
^  be  totally  worn  out.  All  he  can  do  is,  to  submit  to  what  great 
^athorities  have  declared  the  law  of  Scotland  to  be. 

^  In  cruive  fishings,  however,  nothing  is  more  clear  than  that  the 
Satnrda/s  slap  is  to  be  observed.    The  appellants,  therefore,  on  this 
pari  of  the  interlocutor,  must  take  their  choice,  either  to  observe  this 
I'^ulation,  as  it  is  laid  dovm  in  the  statute,  or  to  take  this  modifica- 
tion of  it ;  either  to  take  out  the  inscales  altogether,  or  keep  them 
fixed  back,  as  the  Court  has  here  directed.     This  is  a  modification 
'which  the  courts  of  this  country  could  not  grant.     The  appellants 
allege,  that  it  is  difficult  and  dangerous  at  times  to  do  this.     To 
which  I  answer,  they  must  then  observe  the  slap  according  to  law. 
You  will  observe  that  the  Court  has  reserved  a  liberty  to  apply  to  it 
in  case  of  any  interruption  to  the  rights  of  the  parties,  as  contained 
in  the  interlocutors.     If  there  be  at  any  time  an  impossibility  to  ob- 
serre  the  directions  there  given,  the  Court  may  excuse  on  that  ac- 
count   Or  if,  on  the  other  hand,  a  vexatious  use  be  made  of  the 
indulgence  here  granted  to  the  appellants,  it  may  then  become  the 
^uty  of  the  Court  to  consider  if  the  strict  letter  of  the  law  should 
'lot  be  enforced,  and  the  bona  fide  observance  of  the  Saturday's  slap 
not  disappointed,  by  the  use  of  those  easements. 

'^  Upon  the  whole,  though  I  do  not  feel  myself  prepared,  or  at  li- 
^\y  to  submit  any  distinct  proposition  to  your  Lordships  on  the 
point,  relative  to  which  I  have  stated  my  only  difficulty  lay,  I  trust 
Jour  Lordships  will  excuse  me  for  having  gone  thus  at  large  into  the 
points  of  the  cause,  which  I  have  done  to  set  the  minds  of  parties 
^tease,  as  much  as  lies  in  me,  upon  the  great  points  in  the  cause. 
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1802.        I  do  not  feel  it  to  be  my  duty  to  offer  any  proposition,  for  an  altei 

ation  of  any  other  part  of  the  decree,  than  that  which  I  hare  alread 

TEWABT     stated  to  be  in  my  opinion  too  loosely  framed  for  the  ends  of  effe< 
MILLER.      ^^  justice  between  the  parties." 

On  his  Lordship's  motioni  the  farther  consideration  of  th 
cause  was  adjourned  till  Wednesday  next. 

On  that  day  his  Lordship  came,  prepared  with,  and  moYO 

the  following  judgment : 

Ordered  and  adjudged  that  the  interlocutor  of  the  13t 

Dec.  1799,  complained  of  in  the  appeal,  be  yaried,  b, 

leaving  out  after  the  words  (are  to  be),  the  words  (s 

formed,  constructed,  and  fixed,  as  to  answer  the  pur 

poses  of  cruiye  fishery,  and  agreeable  to  the  practice  o 

these  fishings  in  the  north  of  Scotland,  where  the  croiye 

have  been.)    And  it  is  further  ordered,  that  the  cans 

be  remitted  back  to  the  Court  of  Session  in  Scotland 

to  review  this  part  of  the  said  interlocutor,  for  the  pni 

pose  of  giving,  and  to  give,  precise  directions  to  thepai 

ties  for  regulating  the  form  and  construction  of  th 

cruive  dykes  and  boxes,  and  the  construction  and  pod 

tion  of  the  inscales  according  to  law.    And  it  is  furthe 

ordered  and  adjudged,  that'  with  the  above  variation  t 

the  said  interlocutor,  the  several  interlocutors  be,  ao( 

the  same  are  hereby  affirmed. 

For  the  Appellants,  J.  B.  Maitland^  Wtn.  Erakine. 

For  the  Respondents,  Wm.  Grants  Wm.  Adam,  J.  Burnett. 

NoTB. — ^This  Case  is  not  reported  in  the  Court  of  Session. 


Charlbs  Stewart,  Writer  to  the  Signet,        Appellant ; 
Andrbw  Millbr,  Depute  Clerk  to  the  Bills,    Respondent. 

House  of  Lords,  25th  Feb.  1802. 

Sale  of  an  Officb — Pactum  Illicitum. — Circumstances  in  which  a 
party  was  appointed  a  Depute  Clerk  of  the  Bills,  by  an  agreement 
which  amounted  to  a  sale  of  an  office.  The  party  was  to  pay  £2700 
one  half  in  cash,  the  other  by  a  right  to  two-fifths  of  the  fees 
Thereafter  new  fees  were  appointed  to  be  exacted,  increasii^ 
materially  the  returns  of  the  office.  Held  by  the  Court  of  Ses 
sion,  that  the  agreement  was  good  as  to  the  old  fees,  but  not  as  t 
the  additional  or  new  fees.  The  party  acquiesced  in  this  jodg. 
ment,  but  his  opponent  took  the  case,  as  to  the  new  fees,  to  th< 
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HoQ9e  of  Lords.     Held  in  the  House  of  Lords,  that  as  the  re-       1802. 

ipondent  had  not  appealed  against  the  interlocutor,  sustaining  the  

Ifigalitj  of  the  agreement,  no  judgment  could  be  pronounced  on  stbwart 

that  question  ;  but  strong  opinion  indicated  that  such  sales  were  hillisb. 
ill<^ ;  and  the  interlocutors  of  the  Court  below  were  affirmed) 
without  prejudice  to  that  question. 

The  office  of  Principal  Clerk  of  the  Bills  is  an  appoint- 
ment of  the  Crown.  Originally  they  were  required  to  at- 
tend personally,  and  perforin  the  whole  duties  of  the  office ; 
bat  the  business  baring  increased,  it  ultimately  came  to  be 
performed  by  Deputes,  or  Assistants  appointed  by  the  Prin- 
cipal Clerks ;  their  commission  entitling  them  "  cum  plena 
"  potesiate  idem  per  semet-ipsam  deputatos  sues  sea  servos 
"  per  ilium  nominandos,  pro  qaibus  respondebitar,  gerendi 
"  et  ezercendi,  et  omnibus  libertatibus  pririlegiis  et  immuni- 
"  tatibus,  profieuis,  casualitatibus,  emolumentis,  commodis, 
"et omnibus  aliis  utilitabus  quad  pertinuere  sou  pertinere 
"  potuerunt  ad  uUum  priorem  clericum  dictsB  tabulsd  peti- 
"  tionum  frucndi,  vel  quae  per  uUum  priorem  usum  sou  ad 
"  idem  pertinere,"  &o. 

It  had  been  for  some  time  the  practice  of  the  Principal 
Clerks  of  the  Bills,  when  filling  up  a  vacancy  in  the  Depute 
Clerk's  office,  to  sell  the  office,  or  to  agree  to  appoint  him 
on  payment  of  a  certain  sum. 

On  the  death  of  William  Finlayson,  Depute  Clerk  of  the 
Bills,  in  1795,  application  was  made  to  Sir  Robert  Anstru- 
ther,  through  his   commissioner,   the  appellant,   and  Mr. 
Smith,  the  Principal  Clerks,  on  behalf  of  the  respondent 
lUller ;  and  after  considering  his  qualifications  and  fitness, 
^hich  were  highly  recommended,  and  which,  to  the  Principal 
Clerks,  seemed  satisfactory,  an  agreement  was  entered  into, 
^5*  whicb  it  was  arranged  that  the  respondent  was  to  pay 
^2700  as  the  purchase  price  of  the  office.     But  as  be  was 
^evoid  of  the  means  of  paying  this  sum,  and  as  it  was  of 
^^portance  to  the  public  that  his  serrices  should  be  procur- 
ed, he  being  the  only  qualified  person  among  all  the  appli- 
^^nts  for  the  office,  the  appellant  volunteered  to  advance 
^ne  half  of  the  price  for  the  respondent,  on  condition  that 
^^,  his  heirs  and  assignees,  should  become  partners  in  the 
^C5ce,   and  receive   two-fifth  parts  of  the  whole  Depute 
Klerk's  fees,  free  of  all  risk  and  trouble,  while  the  respond- 
^^t,  who  was  to  advance  the  other  half  of  the  price,  and  to 
^o  the  whole  duty,  as  well  as  undertake  the  whole  risk  and 
^responsibility,  was  only  to  have  three-fifth  parts  of  the  fees. 
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1802.       Accordingly  the  respondent,  in  consideration  of  the  app 
lant's  paying  one-half  of  tho  said  price,  agreed  to  pay 


8TKWART 
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him,  his  heirs  and  assignees,  two*fifths  of  the  fees;  a 
MILLER,  further  bound  himself,  in  the  event  of  his  resigning  1 
Mar.  23,1795.  Qflj^^  or  failing  to  implement  the  obligation,  "  to  cont< 
"  and  pay  to  the  said  Charles  Stewart  and  his  foresaids,  c 
"  half  of  whatever  sum  I  may  receive  for  said  office  on  i 
**  resignation ;  or  in  the  option  of  the  said  Charles  Stew 
"  and  his  foresaids,  at  least  the  sum  of  £1360  sterling,  (I 
'*  ing  one  half  of  the  purchase  money),  and  that  on  tho  d 
"  of  any  such  resignation,  or  my  failing  to  implement  t 
"  present  obligation,  with  the  legal  interest,  &c." 

Hitherto,  the  annual  income  of  the  fees  of  the  Depv 
Clerk  had  amounted  to  £500  per  annum.  The  agreemc 
was  gone  into  by  all  parties  upon  the  distinct  understac 
ing  that  the  fees  yielded  this  sum  annually.  But,  soon  afl 
the  respondent's  entrance  into  office,  by  various  caus* 
among  others,  the  operation  of  the  small  debt  act,  these  c 
not  yield  one-half  the  amount ;  and  the  consequence  w 
looking  to  what  he  had  to  pay  to  the  appellant,  he  m 
quite  unable  to  meet  demands.  In  these  circumstances,  i 
Mar.io,  1798.  applied  for  relief  to  the  Court ;  who,  of  this  date,  passe 
an  Act  of  Sederunt,  authorising  him  to  charge  certain  ne 
fees,  with  this  special  clause,  that  they  should  be  applied  t 
"  his  own  use  alone.'*  The  present  question  arises  ifrom  a 
attempt  of  the  appellant,  under  the  above  agreement,  t 
claim  right  to  two-fifths  of  the  new  fees  so  allowed  by  th 
Court,  which  obliged  the  respondent  to  complain  to  th 
Court  Informations  were  ordered  ;  and  another  point  be 
tween  the  same  parties  was  brought  up  by  suspension  of 
charge  upon  the  agreement. 
Jan.  17,  1800.  The  Court  ultimately  found,  that  the  agreement  to  pa 
F^^b  26*  tlie  appellant  two-fifths  of  the  old  fees,  was  binding  on  the  re 
Mar.  n\  — .spondent ;  but  that  the  appellant  had  no  right  or  title  t 
demand  payment  of  two-fifths  of  the  new  fees. 

The  respondent  acquiesced  in  tliese  interlocutors;  am 
the  question,  therefore,  as  to  the  legality  of  this  agreemon 
was  not  carried  further ;  but  against  these  the  appellan 
brought  the  present  appeal,  in  so  far  as  they  found  that  h 
had  no  right  to  the  two-fifths  of  the  new  fees  attached  t 
the  office  subsequent  to  the  date  of  the  agreement. 

Pleaded  for  the  Appellant. — The  contract  entered  int 
between  the  appellant  and  respondent,  of  which  full  iiupl< 
mcnt,  according  to  the  comprehensive  and  goncral  tern 
thereof,  is  now  demanded  by  the  appellant,  is  a  lawful  co 


V. 
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tract,  sanctioned  by  precedent,  and  entitled  on  principle  to       ^g^^ 

kegapported.     The  terms  and  import  of  this  contract  are    1_ 

perfectly  clear,  and  do  not  admit  of  dispute.  It  cannot  be  de-    stbwart 
oied  that  it  gives  the  appellant  right  to  two-fifths  of  the  new 
ot  additional  fees  payable  in  the  Bill  Chamber,  as  well  as 
two-fifths  of  the  old  fees ;  because  the  agreement,  in  its 
ferms,  has  general  reference  to  all  fees  exigible  in  the  Bill 
Chamber  whatever.     And  it  would  be  an  unjust  interpreta. 
tioa  of  the  agreement,  to  hold  that  he  was  to  take  the  rit^k  of 
^  material  diminution  of  these  fees,  but  not  to  derive  any 
b^aefit  from  an  increase  or  new  set  of  fees,  specially  imposed 
on  account  of  such  diminution.     The  new  fees  were   ex- 
pressly imposed  on  account  of  a  great  diminution  of  these 
fees,  by  the  small  debt  and  other  acts ;  and  common  justice 
demands,  especially  where  it  is   manifest  that  these  new 
fees  are  in  fact  a  consolidation  of  the  old  fees,  or  come  in 
place  of  such  as  were  done  away  with,  that  he  should  be  en- 
titled to  two-fifths  of  these  also,  in  terms  of  the  agreement. 
Pleaded  by  the  Respondent. — By  the  express  terms  of  the 
Acts  of  Sederunt,  the  fees  thereby  gran  ted  are  appropriated 
to  the  respondent's  own  use  alone,  so  as  to  exclude  the  inter- 
ference of  any  other  person.     Could  any  doubt  have  ever 
been  entertained  upon  the  words  of  those  acts,  with  regard 
to  the  intention  of  the  Court  in  passing  them,  none  can  now 
remain,  their  Lordships  having  unanimously  declared,  by 
two  consecutive  interlocutors,  that  they  had  in  view  the 
hardship  of  the  respondent's  situation,  and  that  the  new  fees 
vere  intended  for  the  respondent  alone.     Besides,  part  of 
the  new  fees  in  question  are  for  the  performance  of  duty 
which  the  respondent  was  not  bound  to  perform,  under  the 
commission  from  the  Principal  Clerks  of  the  Bills,  and  there- 
fore were  fees  which,  at  the  time  of  the  agreement,  could  not 
^  in  the  contemplation  of  the  parties.     That  the  Court,  in 
gninting  these  new  fees,  had  power  to  limit  the  exaction 
^0  a  particular  person,  is  beyond  dispute. 

After  hearing  counsel. 

Lord  Caancellor  Eldon  said, — 

"  My  Lords, 

"  The  question  here  has  been  agitated  at  great  length,  and  with 
^iteh  ability*  It  involves  questions  of  the  highest  importance, 
^me  of  them,  after  anxious  consideration,  I  have  so  far  altered  my 
^nal  opinion  on,  as  not  to  deliver  any  opinion  on  tbeni. 

^'The  case  originated  in  a  certain  obligation,  executed  by  the  re- 
"P^^deat  when  he  was  appointed  Depute  Clerk  of  the  Bilk.     It  ap- 
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1802.        pears  that  the  Clerks  of  the  Bills  were  at  one  period  named  bj  t 

Lord  Clerk  Register ;  afterwards  by  the  Principal  Clerks  of  Sesti* 

sTBWART  and  of  the  Bills,  who  were  appointed  by  the  Crown.  The  Depc 
Clerks  of  the  Bills  were  then  appointed  by  the  Principal  Clerks 
the  Bills. 

'*  I  do  not  find  that  the  office  was  originally  serred  by  prineij 
and  depnty,  but  by  themselyes  and  seryants,  on  fees  demandable  ' 
the  Principal  Clerks — the  senrants  receiying  reasonable  remanerati< 
for  their  services,  paid  from  part  of  the  fees. 

<<  No  doubt,  in  process  of  time,  the  principal  took  on  himself 
appoint  a  deputy — an  office  now  held  for  life — ^with  distinct  fe 
payable  to  him  and  the  principal.  But  how  this  alteration  w 
effected,  whether  by  Act  of  Sederunt,  Acts  of  Parliament,  or  by  si: 
ferance,  is  not  clearly  shown. 

*'  As  to  the  merits  of  this  cause,  you  must  consider  the  principal  & 
deputy  entitled  to  distinct  fees.    This  seems  undeniable^  from  t 
Ante  Vol.  II.  representations  in  the  case  of  Inglis  and  Waddell,  and  in  this  can 
p.  205.  brought  up  to  your  Lordships.    It  also  appears,  that  these  hare  fi 

quently  been  made  the  subject  of  traffic,  and  bargain,  and  sale, 
point  of  fact  I  shall  notice  this  when  I  come  to  state  the  point  < 
law ;  meantime,  there  is  nothing  in  the  Court's  judgment  declariiij 
that  they  ought  to  be  sold.  I  shall  afterwards  propose  an  interloco 
tor  for  declaring,  that  this  House  does  not  decern  so.  The  ends  o 
justice  will  be  answered,  if  your  Lordships'  judgment  should  expres 
that  your  Lordships  give  no  opinion  as  to  this.  I  do  not  think  i 
wholesome  that  I  should  express  more. 

"  The  office  began  with  Sir  George  Mackenzie,  Sir  Robert  An 
struther,  and  Thomas  Smith.  The  appellant  states,  in  his  case,  tha 
Miller,  who  seems  a  meritorious  officer,  was  proposed  for  the  offic( 
of  Depute'Clerk  of  the  Bills,  and,  by  an  arrangement,  which  amoante< 
to  a  sale  of  the  office,  he  was  preferred. 

*'  It  is  a  question,  whether  sales  of  offices  are  legal. 

'^  The  later  decisions  in  this  country  hare  certainly  gone  thii 
length,  that  where  (I  particularly  allude  to  a  judgment  Teiy  ill  tt 
ported,  but  most  ably  given,  by  a  noble  and  learned  Lord,  whoM 
assistance  your  Lordships  have  received  so  frequently  in  this  Home 
I  mean  Lord  Thurlow,  when  he  held  this  principle^  as  a  principle 
which  probably  governed  his  conscience  as  a  judge)  his  Majest] 
empowered  an  officer,  for  the  benefit  of  the  public,  to  recominrad  i 
person  to  an  office,  not  merely  an  office  in  the  administration  (A 
justice,  but  an  office  in  a  much  less  degree  affecting  the  public  in- 
terest, that  the  law  supposed  the  Crown  to  repose  this  trust  in  hiDt 
that  he  would  appoint  a  person  worthy  to  fill  that  place ;  that  dx 
law  supposed  that  he  would  not  permit  hifl  judgment  to  be  inflo- 
enced  by  lucre,  or  corrupted,  by  entering  into  a  a  consideration  oi 
the  question,  who  would  give  most  for  his  recommendation ;  tba> 
any  traffic,  therefore,  which  he  entered  into,  to  derive  a  benefit  firom  th 
opportunity  of  recommending  or  appointing,  was  a  traffic  which  a  Cooi 


CASES  ON  APPEAL  FROM  SCOTLAND.  291 

offiqmtj  in  this  country  would  cut  down  ;  and  it  would  be  very    ^   1802. 

difficalt,  I  think,  if  that  principle  be  maintained,  that  a  man  shall    ■ 

for  lucre  recommend,  that  he  shall  for  lucre^  do  that  which  is     stew  art 
tht  strongest  act  of  recommendation,  appoint.  fkiLilhK. 

*'  The  agreement,  upon  the  yery  face  of  it,  shows  that  it  b  not 
the  law  of  any  country  that  these  offices  are  capable  of  sale  ;  that 
there  is  in  the  rery  nature  of  the  traffic,  ground  for  contending  that 
it  ought  not  to  be  the  law  of  any  country ;  for  a  man  cannot  sit 
down  to  make  such  agreementa,  without  expressing  them  in  terms 
which,  when  your  Lordships  come  to  attend  to  them,  point  out  di- 
rectly the  mischief  of  which  such  bargains  are  naturally  productive. 
There  is  no  proposition,  I  apprehend,  more  clear  than  this,  at  least 
b  the  law  of  this  part  of  the  island,  that  no  man,  executing  a  pub- 
lie  office,  is  to  be  permitted  on  any  account  to  take  fees,  other  than 
thoee  which  the  law  has  allotted  to  him  ;  other  than  those  which  can 
oompulsoriiy  be  demanded.    But  if  yon  once  establish  that  the  officer 
11  to  buy  his  office,  the  fact  that  he  does  purchase  the  office,  fur- 
niihes  a  temptation  to  forget  that  such  is  the  language  of  the  law  ; 
ud  immediately  to  address  his  mind  to  a  consideration  for  this  pur- 
pose, whether,  besides  the  ordinary  fees,  he  may  not  have  voluntary 
fees,  and  extraordinary  fees.     And,  accordingly,  when  parties  sit 
down  to  form  such  a  bargain  as  this,  as  he  who  sells  wishes  to  make 
his  bargain  sure,  and  he  who  buys  wishes  to  make  his  bargain  ad- 
mtageous,  they  look  not  only  to  the  fee  which  the  law  does  allow, 
hat  one  looking  to  profit ;  and  the  other,  taking  care  that  he  who 
poicfaases  shall  not  have  more  profit  than  in  proportion  to  the  na- 
ture of  the  contract  between  him  who  buys  and  him  who  sells,  he 
stipulates,  that  if  there  is  profit  beyond  that  which  is  ordinary,  he 
ihall  participate  in  the  extraordinary  as  well  as  in  the  ordinary 
[      profits. 

I  "  It  has  been  stated  to  your  Lordships,  that  this  office  has  been 
[  frequently  sold.  It  has  been  stated  to  your  Lordships  that  the 
I  office  of  Principal  Clerk  of  the  Bills  has  been  firequently  sold ;  it  has 
I  been  stated,  that  the  various  offices  relating  to  the  administration  of 
jvstice  have  been  sold  ;  and  they  give  you  the  authority  of  an  act 
of  Sir  George  Mackenzie,  of  a  Mr.  Wedderbum's  concurrence  in 
the  act,  and  other  authorities  which  have  been  stated ;  and  that  the 
Ooart  of  Session,  with  reference  to  these  cases,  have  given  their 
Verity  by  acts  of  council  and  acts  of  sederunt.  I  protest,  for  the 
Wonr  of  the  Court  of  Session,  against  its  being  understood,  that, 
by  registering  these  bonds  in  their  acts  of  council  or  acts  of  sederunt, 
they  have  ever  given  judgment  upon  their  validity.  These  acts  are 
done  for  the  sake  of  execution,  (if  a  question  should  hereafter  arise, 
whether  execution  should  be  taken  out  upon  such  instrument),  ra- 
ther than  considered  as  acts  of  publication,  calling  upon  the  Court 
to  take  notice,  in  the  first  instanoei  of  the  nature  of  them,  and  to 
decide  apon  them. 
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IBO'2.  **Sir  George  Mackenzie  is  the  instance  in  1683;    and  whei 

mention  his  name,  I  mention  a  name  of  a  great  person,  certainl 

8TK  WART     great  person  with  reference  to  any  point  of  law  in  a  question  of  i 
^'  ^,      sort.    But  I  think  there  are,  in  the  transaction  of  Sir  George  Mack 
zie,  reasons  to  suppose  he  douhted  of  the  authority  of  the  act 
which  he  was  engaged. 

^'  Thete  is  reason  enough  to  justify  this  obsenration.  But  we 
not  to  think,  in  this  case,  that  the  sale  is  legal,  because  it  app< 
that  there  were  many  instances  of  such  transactions  in  this  i 
other  offices. 

**  What  are  the  facts  .^  Ist.  Sir  Robert  Anstmther  asked  £2^ 
or  £2800  to  appoint  him.  The  appellant  represents  Sir  Rol 
Anstruther,  debtor  to  his  son,  for  the  purchasing  of  a  commissi 
But  instead  of  purchasing  him  a  commission  in  the  Guards, 
purchases  up  a  place  in  the  Bill  Chamber.  The  depute,  Millei 
only  able  to  advance  £1300.  The  office  is  one  requiring  great  me 
and  is  for  the  benefit  of  his  Majesty's  subjects.  Miller,  instead  of  t 
ing  the  whole  fees,  which  were  given  for  doing  the  duty  of  the  offi 
for  which  he  was  answerable  in  some  degree  to  the  public,  agrees 
take  two-fifths  of  the  fees,  and  to  pay  the  rest  to  young  Anstruth 
Young  Anstmther  is  ignorant  of  the  bargain.  They  are  to  be  p 
to  a  trustee  for  him. 

''  The  agreement  shows  that  the  law  of  Scotland  is  not,  that  offi 
are  unsaleable,  but  shows  that  they  should  be  made  so. 

**  In  this  country  no  person  is  entitled  to  take  fees  that  can 
be  compulsorily  demanded  ;  but  if  once  the  purchase  be  allowed,  n 
may  not  extraordinary  ifees,  as  well  as  ordinary,  be  exacted  ?  '. 
stipulates  for  both. — (Reads  agreement.)  The  obligation  is,  to  ] 
either  legal,  voluntary,  or  extraordinarily  fees.  Mark  these  wor 
They  surely  mean  something  different  from  legal  fees.  It  baiga 
for  a  participation  in  these,  as  well  as  the  legal  fees.  On  this  poi 
I  may  say»  it  is  proper  to  affirm  the  interlocutor.  If  Miller  1 
taken  the  legal  fees,  the  Court  might  have  enforced  this ;  but  if 
had  gone  farther,  could  the  Court  of  Session  have  enforced  this  ?  1 
Court  would  have  then  said,  you  call  on  us  not  only  to  point  < 
what  such  fees  are,  but  also  to  say,  whether  Miller  shall  not  resti 
to  the  parties  these  fees ;  and  this  goes  to  support  the  principle 
the  interlocutors. 

^^  After  the  sale,  a  greater  business  might  have  raised  the  value 
the  office  ;  but,  in  point  of  fact,  this  was  reduced.  Then  the  Coi 
knowing  this,  and  that  nothing  was  more  essential  than  that  perse 
of  sufficient  skill  should  execute  such  offices,  and  that  they  mi 
live  the  while,  whether  in  the  knowledge  of  this  bargain  or  not, 
stay  not  to  enquire,  passed  the  Act  of  Sederunt  authorising  oerti 
new  fees. 

**  I  stay  not  also  here  to  inquire,  whether  this  was  in  the  pov 
of  the  Court  to  enact?  as  fees  have  rather  arisen  by  practice  than 
statute.    It  is  agreed,  on  both  sides,  that  this  question  is  not  he 
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(Beads  Act  of  Sederunt,  and  particularly  noticing  the  words,  io        1802. 

CMoble  him  io  carry  on  the  business,)  

*'If  the  Court  had  power  to  pass  this  Act  of  Sederunt,  I  have  stbwart 
alreadj  said,  that  the  whole  additional  fees  should  go  to  him  to  carry 
on  the  business.  There  is  thus  a  necessity  to  give  the  whole  to  him. 
And  the  Court,  I  am  sure,  would  rather  have  allowed  him  ^o  strug- 
gle on  with  difficulty,  than  have  granted  him  such  a  sum,  in  order  to 
band  over  two-fifths  of  it  to  the  appellant. 

^  I  agree,  you  cannot  oblige  parties  to  say,  that  the  agreement 
shall  not  attach  to  additional  fees ;  but  the  Court  may  take  care,  in 
granting  new  fees,  that  these  be  duly  applied  as  granted.  The  Court 
might  hare  said  to  Stewart,  you  may  have  made  what  agreement 
Toa  please,  we  have  only  given  Miller  as  much  as  to  enable  him  to 
cany  on  the  office,  and  no  more ;  and  it  is  due  to  the  public  to  say, 
that  we  would  rather  hold  the  act  a  nullity  than  let  you  participate 
in  the  fees. 

"The  Lords  of  Session  make  an  Act  of  Sederunt,  granting  fees  not 
within  the  scope  of  the  agreement.     (Your  Lordships  will  never  drag 
them  into  it.)  Miller  gets  into  difficulties,  money  is  advanced  by  Stew- 
art, and  at  last  he  prosecutes  his  claim  for  two- fifths  of  the  old  as 
well  as  new  fees.  Stewart  claims  two-fifths  of  the  old  and  new.  Miller 
contends  that  neither  are  claimable.  The  Court  then  inquires  into  the 
tnnsaction,  and  then  the  truth  comes  out     The  Court  negatively 
iQitains  the  validity  of  the  agreement  as  to  the  old  fees,  but  not  as  to 
the  new.    This  was  not  a  solemn  judgment ;  but  still  it  is  necessary 
to  take  notice  of  this.     I  find  this  rather  waived  below  than  judged. 
Uiller  has  not  appealed  against  this  part  of  the  case — the  point  is 
therefore  not  directly  before  you  ;  but  is  before  you  in  another  point 
officw. 

*'lf  you  find  the  agreement  bad  as  to  the  new  fees,  you  might  do 
it  on  the  principle  that  would  find  the  right  to  neither,  and  so  re- 
nK>Te  this  negative  judgment. 

**  One  ground  would  be  to  affirm  the  interlocutors,  on  the  grounds 
^^  by  the  Court ;  but  I  (hall  have  occasion  to  give  reasons  why 
you  should  do  more ;  namely,  to  guard  against  applying  your  judg- 
i&ent  to  larger  grounds. 

"  The  appellant  has  appealed  against  so  much  of  the  interlocutor 
^  has  respect  to  the  new  fees,  on  the  head  of  the  agreement ;  but 
tlus  is  against  the  principle  of  public  policy,  for  he  insists  that  the 
^rt,  which  has  said,  that  the  fees  are  given  to  Miller  to  enable  him 
^  do  the  duty  of  the  office,  should  be  called  on  to  lend  its  aid  in  a 
^t  to  disappoint  the  purpose  for  which  they  are  created,  to  disable 
^ler  from  doing  duty. 

^  The  Court  was  unanimous,  that  this  language  could  not  be  held 
'^  this  way  ;  and  such  language  could  only  be  held  with  propriety — 
that  the  share  of  the  legal  fees  was  his.  He  could  not  pretend  to 
^ten  on  fees  which  were  necessary  to  do  the  dutv.    The  Court, 
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1802.        therefore,  was  clear,  that  though  the  practice  of  such  sales  of  offic 

existed,  yet  that  their  own  act  made  it  impossihle  for  them  to  execu 

STEWART      the  agreement  as  to  these  fees. 

**  Then  the  appellant  comes  here  saying,  the  Court  don't  knc 
their  own  meaning. 

''  It  struck  me  as  a  yery  strange  thing  to  say  so ;  and  that  we, 
a  Court  of  appeal,  should  he  called  on  to  say,  that  the  Court  belc 
did  not  know  their  own  meaning. 

^*  They,  on  consideration  and  reconsideration,  give  a  kind  of  n 
gatiye  assent  to  the  first  ^int ;  hut,  as  to  the  second,  you  most  se 
it  elsewhere. 

'*  When  first  I  heard  this  appeal,  I  had  doubt  if  your  Lordshi 
ought  not  to  have  expressed,  whether  the  sale  of  an  office  was  go 
in  law,  and  was  to  be  supported.  When  the  argument  was  co 
eluded,  I  took  time  to  consider  this.  But  I  now  think  it  inexp 
dient  to  decide  either  one  way  or  another,  on  a  point  of  Soot 
law,  taking  care,  however,  not  to  say,  that  we  recognised  legality. 

^*'  When  sitting  here  as  a  Court  of  appeal,  on  Scotch  law,  you  m^ 
be  informed  by  the  judgment  under  appeal,  and  by  the  discussi( 
below,    what  was  discussed  ;   and  I  think  the  point,  whether 
was  legal  in  Scotland  or  not,  was  not  discussed. 

There  is  a  mode  of  disposing  of  this  question;  and  this  is  a  gre 
question,  it  shall  not  be  waived  ;  but  I  do  not  see  how  this  could  1 
regularly  done  but  by  sending  back  the  cause  to  the  Court  beloi 
On  the  whole,  without  declaring  an  opinion  as  to  the  sale  of  offic 
in  Scotland,  (as  I  shall  be  specially  careful  not  to  dedde  thif 
with  respect  to  the  present  interlocutor,  I  have  to  submit  that  it  cai 
not  be  complained  of,  and,  to  save  this  judgment  from  being  urg( 
as  a  precedent,  I  have  thought  it  proper  so  to  mark  it. 

"  With  regard  to  costs,  it  is  a  difficult  thing  to  say  how  mm 
ought  to  be  allowed.  It  ought  not  to  be  vindictive  but  compet 
salory  costs.  The  application  being  for  the  interpretation  of  tl 
Court's  own  words,  the  judgment  ought  to  have  been  final,  whei 
prompt  decision  was  looked  for  ;  and  though,  under  such  di 
cumstances,  we  should  indemnify  the  party  against  the  expense  < 
further  litigation,  yet  this  party  must  pay  to  the  other  party,  whoe 
means  are  inadequate,  and  I  therefore  think  you  should  give  £10 
costs. 

1 1  was  therefore 

Ordered,  adjudged,  and  declared,  that  the  respondent  nc 
having  appealed  from  the  several  iDterlocutors  pronouni 
ed,  there  is  sofficient  ground  to  affirm  the  same,  in  e 
far  as  complained  of  by  the  appellant,  without  decidin 
upon  any  question  touching  the  validity  of  the  agre^ 
ment  originally  entered  into  between  the  partie 
And  it  is  therefore  ordered  and  adjudged,  that  the  a» 
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peal  be  dismissed,  and  that  the  interlocutors  therein       1802. 

complained  of  be  aflirmed,  with  £100  costs :  but  with-    

out  prejudice  to  any  such  question  when  it  may  arise.    '®"^**»  "*^ 

For  Appellant,  Ed.  Law,  M.  Nolan,  David  Manypenny.       ^^"* 
For  Respondent,  R.  Dundasy  Wm.  Adam,  Mat,  Ross, 

NoTB. — Unreported  in  the  Court  of  Session. 


V. 
PATKBSOM, 


Thomas    Forstbr,  Jambs    Kibblb,   Jambs  ^ 
Buchanan,  and  Patrick  Kiloour,  Sur-  f  Appellant  • 
Tiying  Partners  of  the  Bonhill  Printfield 
Company, 

His.  Mary  Patbrson,  Relict  of  the  Deceas- 
ed RoBBRT  Orr,  Manufacturer,  also  Part-  f  Respandents 
Der  of  the  said  concern,  and  Others,  his 
Trustees, 


! 


House  of  Lords,  26th  Feb.  1802. 

CoPABTMBRSHIP   —    DISSOLUTION  —  SbTTLBMBMT    OF    PaRTNBRs' 

Sbarb. — ^By  a  clause  in  a  contract  of  copartnership,  it  was  pro- 
vided that  a  balance  should  be  annually  struck,  ascertainiog  each 
psrtner's  share  of  stock,  and  his  share  of  profit  and  loss,  and  that 
tUi  was  to  be  signed  and  engrossed  in  the  sederunt  book  of  the 
company.  No  exact  date  was  fixed  for  this ;  but  the  balance  con- 
^Qed  to  be  struck  annually  in  May.  There  was  another  clause 
of  the  contract,  which  provided,  in  the  event  of  the  death  or  in- 
•oWency  of  any  of  the  partners,  it  was  optional  in  the  survivors  to 
^d  up  the  concern,  or  to  pay  the  representatives  of  the  deceased 
.  Putner,  or  the  creditors  of  an  insolvent  one,  his  share  in  the  con- 
oern,  as  it  was  ascertained  by  the  last  balance.  The  last  balance 
itmck  in  the  concern  in  question  was  on  lOth  May  1796,  amount- 
ing to  £8522  of  clear  profit.  There  ought  to  have  been  another 
balance  struck  in  the  following  May  1797)  but  was  not  done. 
Hr.Orr,  one  of  the  partners,  foreseeing  his  own  death  as  probable, 
bad  repeatedly  required  the  partner  manager  of  the  concern  to 
*^e  the  balance  for  that  year,  and  took  a  notarial  protest  against 
hii  refusing  to  do  so.  He  died  in  the  end  of  July  following ;  and 
the  company  having  contended  that  they  were  liable  only  to  ac- 
coont  for  his  share,  according  to  the  last  struck  balance  ;  Held  them 
liable  according  to  the  balance  that  ought  to  have  been  struck  in 
%  1797  before  his  death.     Affirmed  in  the  House  of  Lords. 

^"^    appellants,  and    the   deceased   Robert   Orr,  were 
partDe^g  in  the  Bonhill  Printfield,  carried  on  near  Dumbar- 
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1802.      ton.     The  contract  was  entered  into  of  this  date,  and  i 

■■■    expressly  provided  that  the  concern  was  to  be  divided  int< 

F0R8TER,  &c.  fourteen  shares  of  £760  each,  and  each  partner  was  to  hav< 

PATERsoN,   so  many  fourteenths.     The  fourth  article  of  the  contrac 

9^^*1704  provided  that  the  "  books  of  the  company,  and  stock  ii 
***  trade,  shall  be  regularly  balanced  once  in  the  year,  and  i 
*'  minute  thereof  made  out,  and  engrossed  in  the  company' 
**  sederunt  book,  ascertaining  each  partner's  stock  in  trade 
"  and  share  of  profit  and  loss ;  which  minute  being  eigne 
*'  by  a  majority  of  the  partners,  shall  be  equally  valid  an 
**  binding  upon  the  whole  partners,  as  if  they  had  bee 
**  present  and  signed  the  same." 

By  the  sixth  article,  it  was  agreed,  '*  That  in  case  of  tl 
*'  death,  or  insolvency  of  any  of  the  said  partners,  it  shall  ^ 
•*  in  the  power  of  the  surviving  and  solvent  partners,  witb 
*<  thirty  days  after  such  death,  or  notour  bankruptcy,  eitb* 
"  to  dissolve  the  company,  and  to  wind  up  the  coropanj 
"  concerns,  or,  in  their  option,  to  pay  the  creditors,  or  repw 
"  sentatives  of  such  deceased  or  insolvent  partner,  his  shar< 
''  and  stock  in  trade,  as  it  stood  ascertained  by  the  las 
''  signed  balance  in  the  company's  books,  after  retaining  a4 
*'  much  as  will  pay  all  debts  due  by  him  to  the  company 
**  payable  the  said  free  balance,  at  the  expiry  of  six,  twelve 
**  eighteen,  and  twenty-four  months  after  such  death  orirm 
''  solvency,  in  equal  proportions,  with  the  lawful  interea 
''  from  and  after  the  date  of  the  signed  balance,  and  unti 
**  payment ;  and,  in  that  case,  the  heirs  or  creditors  of  sud 
'*  deceased  or  insolvent  partner,  shall  have  no  right  to  en 
*•  amine  into  the  company's  books,  further  than  to  see  tba 
"  last  signed  balance." 

The  business  was  entered  into,  and  Mr.  Forster  acted  £J 
manager  of  the  concern.  For  the  first  year,  a  balance  i 
favour  of  the  company  was  adjusted  on  25th  May  1795,  ^ 
mounting  to  £2079.  198.  lOd. ;  and,  in  the  following  yea 
the  balance  struck  in  favour  of  the  concern,  on  lOth  Mm 

1796,  was  £8522,  making  in  aU  £10,601.  19s.  lOd. 

Mr.  Robert  Orr  died  9th  July  1797 ;  no  balance  w^ 
made  up  for  that  year  ending  on  25th  May.  Mr.  Orr,  b- 
fore  his  death,  had  frequently  urged  this,  and  had  protests 
against  any  loss  accruing  to  him  or  his  representatives, 
consequence  of  Mr.  Forster's  and  the  other  shareholder 
neglect  to  make  out  a  balance  sheet  for  the  year  endi* 
25th  May.  Action  was  then  raised  by  Mr.  Orr's  repre8(^ 
tatives  for  payment  of  his  share  of  stock  as  at  25th  M^ 

1797,  including  the  profits  preceding  that  period,  and 
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make  payment  to  them  of  the  amount  thereof)  at  the  periods       '^^^' 
specified  in  the  sixth  article  of  the  contract.  7" 

Ine   Lord   Ordinary  ordered   the  active    manager    to  v. 

produce  the  certified  copies  of  the  signed  balance  of  the  ^^terson.&c. 
company's  transactions  for  the  years  1796  and  1797,  as  the 
same  were  docqueted  and  signed  in  the  company's  books. 

The  appellants  represented  against  this  order,  contend- 
ing that  they  were  only  liable,  according  to  the  sound  con- 
straction  of  the  contract,  for  Mr.  Orr's  "  share  and  stock  in 
"  trade,  as  it  stood  ascertained  by  the  last  signed  balance 
"  in  the  company's  books,'^  and  that,  in  terms  of  the  said 
contract,  Mr.  Orr  had  no  right  to  examine  into  the  com- 
pany's books  further  than  to  see  the  last  balance,  and  theref9re 
maintained  that  they  had  no  right  to  enquire  into  the  com- 
pany's affairs  after  the  balance  of  1796;   and  craved  the 
Lord  Ordinary  to   alter  accordingly.     On   this  point  the 
Lord  Ordinary  ordered  memorials;  but  as  the  balance,  as  Feb.  15,1 79D. 
iBtrack  at  1796,  was  not  disputed,  and  as  interim  decret  was 
craved,  this  balance  sheet  was  ordered   to  be  produced. 
Upon  production  of  which,  he  decerned  for  £2469.    Against  Mar.  5, 1799. 
these  interlocutors  a  representation  was  lodged,  which  was 
superseded  until  the  memorials  formerly  ordered   should 
come  to  be  advised.     The  question  was,  Whether  Mr.  Orr's 
share  ought  to  be  calculated  according  to  the  last  balance 
struck  in  1796,  or  according  to  the  balance  that  ought  to 
have  been  struck  in  May  1797,  but  which  had  been  erron- 
eously neglected  to  be  struck,  recently  before  his  death? 
&nd  whether  he  was  to  be  deprived  of  the  benefit  of  the  last 
year's  profits,  merely  because  the  manager  did  not  think 
proper  to   strike  the  balance  ?     It  was  maintained  by  Mr. 
Orr's  representatives,  that  as  his  death  was  foreseen,  he 
W,  under  formal  protest,  required   the  manager  of  the 
<!ompany  to  make  up  the  books  and  strike  a  balance,  in 
^nns  of  the  contract,  as  neglect  to  do  so  might  materially 
affect  his  interests ;  that  this  having  been  neglected,  he  was 
^otitled  to  an  accounting  on  the  footing  of  a  balance  being 
*^f  Uck  at  25th  May  1797.     Nor  was  the  sixth  clause  in  the 
contract  above  quoted,  any  answer  to  this,  because,  in  other 
ciauges,  it  was  expressly  stipulated  that  the  books  and  stock 
^^  trade  should  be  regularly  balanced  once  a-year;  and  this 
^t  clause  must  be  read  in  connection  with  the  first.     On 
^^  other  hand,  the  appellants  maintained  that  the  sixth 
^^tiicle  was  express  on  the  subject ;  and  referred  to  the  last 
^^^Hck  balance  in  general  terms,  as  the  criterion  and  rule 
^^  regulating  a  deceasing  partner's  share.     That  this  ne- 
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1802.       cessarily  foreclosed  all  further  inquiry  into  the  concerne 

'  ^    and  that  the  reBpondents,  Mr.  Orr's  representatiTes,  coul 

^*    ^'  not  complain,  because,  had  there  been  a  loss  for  the  lai 

PATKRsoN,&c.  year  previous  to  1797  instead  of  a  gain,  they  acknowledg 
that  they  would  have  been  exempt  from  all  liability.  Be 
sides,  the  balance  of  1796,  and  the  company's  affairs,  wer 
under  judicial  discussion,  and  the  manager  was  not  warrant 
ed  to  make  out  any  new  balance  until  this  dispute  wa 
settled,  and  the  parties  satisfied  with  the  former  balance. 

Feb.  24,1800.  The  Lord  Ordinary  pronounced  this  interlocutor  :— "  Th 
"  Lord  Ordinary  having  advised  the  mutual  memorials  fc 
"  the  parties,  and  having  resumed  consideration  of  the  n 
"  presentation  given  in  by  the  defenders  against  the  intei 
*'  locutor  of  the  2d  of  March  1799,  with  the  answers  there 
"  to,  finds  that  the  defenders  do  not  allege  that  any  thin, 
"  had  occurred  in  the  condition  of  the  company's  trad 
*'  which,  in  its  own  nature,  made  it  improper  that  the  book 
*'  should  be  brought  to  a  balance  as  at  the  usual  period  i] 
**  May  1797,  and  the  shares  of  the  partners  a8certained,  ii 
"  terms  of  the  contract  of  copartnery  ;  and  finds,  that  al 
**  though  they  state  it  to  have  been  incongruous  on  the  par 
"  of  the  deceased  Mr.  Robert  Orr  to  insist  on  this  beinj 
**  done,  while  at  the  same  time  he,  in  conjunction  with  th 
"  two  defenders,  Messrs.  Buchanan  and  Kilgour,  was  chal 
"  longing  the  former  balances  made  up  by  Thomas  Forstei 
*'  the  managing  partner,  as  erroneous^  and  was  endeavour 
**  ing,  by  a  course  of  proceedings  at  law,  to  have  him  re 
"  moved  from  the  management,  yet  it  is  not  stated,  an< 
"  does  not  appear  to  be  the  fact,  that  those  proceeding 
"  would  occasion  any  diflSculty  whatever  to  Mr.  Forster  ii 
**  stating  the  balance,  and  submitting  it  to  the  partners  fo 
**  their  approbation ;  and  the  Ordinary  is  of  opinion  tha 
*'  Mr.  Forster,  having  been  continued  in  the  management  o 
**  the  company's  affairs  during  the  pendency  of  the  proceed 
'*  ings  carried  on  by  Mr.  Orr,  and  those  concurring  witi 
"  him,  it  was  hits  duty  to  proceed  in  every  part  thereof  ac 
'<  cording  to  the  just  interest  of  all  concerned,  notwith 
''  standing  the  disputes  which  subsisted  among  them 
*'  Finds  that  he,  Mr.  Forster,  did  wrong  in  not  bringing 
*'  the  books  to  a  balance  as  at  the  usual  time  in  May  1797 
**  especially  when  required  so  to  do  by  Mr.  Orr  under  protest 
*'  and  finds  that  the  explanations  which  he  now  gives  of  his 
**  conduct  in  this  respect,  are  in  a  great  measure  inconsisteni 
'*  with  what  is  set  forth  by  him  in  his  answer  to  the  protes' 
"  above  said;  and,  on  the  whole  matter,  the  Ordinary  repel 
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the  plea  stated  by  the  defenders,  that  they  are  bound  to       1302. 
account  only  for  Mr.  Orr's  share,  as  ascertained  by  the 


**  balance  of  10th  May  1796 ;  and  finds  that  they  mast  ac-  for*tkr,  &c. 
'*  count  for  his  share  as  it  stood  at  the  usual  period  of  stat-p^^^^^,',^^^^^ 
'*  ing  the  balance  in  May  1797 ;  and  in  respect  it  is  admit- 
''  ted  that  the  books  have  been  brought  to  a  balance  as  at 
'*  the  period  above  said,  although  this  is  alleged  not  to  have 
*'  been  done  till  after  Mr.  Orr's  death,  ordains  the  defenders 
''  to  produce  a  certified  copy  of  the  balance  sheet,  in  order 
*'  that  the  share  to  which  the  pursuers,  as  in  right  of  Mr. 
*'  Orr,  are  entitled,  may  be  ascertained  ;  and  further,  finds 
''  that  it  is  admitted  by  the  defenders,  that  they  are  at  all 
"  events  liable  to  the  pursuers  to  the  extent  of  Mr.  Orr's 
'*  share,  as  ascertained  by  the  balance  sheet  of  May  1796  ; 
"  and  that  they  do  not  pretend  that  there  is  any  debt  owing 
"  to  them  by  Mr.  Orr,  which  they  are  entitled  to  retain  out 
"of it;  and  the  Ordinary  is  of  opinion  that  the  defenders 
"are  not  well  jbunded  in  maintaining  that  they  are  not 
"  bound  to  pay  the  sum  confessedly  due,  unless  the  pur- 
"^Qers  shall  abandon  the  larger  claims  in  which  they  are 
'  ^Osisting  ;  and,  therefore,  of  new  finds  the  defenders  liable 
''  iu'  the  interim,  in  the  payment  to  the  pursuers  of  Mr. 
Orr's  share,  according  to  paid  balance,  and  decerns  against 
'  tjiem,  conjunctly  and  severally,  for  payment  of  the  sum  of 
'  ^292.  7s.  5d.,  being  the  amount  thereof,  and  that  at  and 
Against  the  term  of  Whitsunday  next,  and  allows  an  inte- 
*  I'im  decreet  to  that  effect  to  go  out  and  be  extracted ;  but 
'  Reserves  consideration  of  the  pursuers'  claim  for  bygone 
interest,  and  also  of  their  claim  for  the  expense  of  ex- 
t;racting  an  interim  decreet,  until  the  final  issue  of  matters 
in  dispute ;  and,  with  these  variations,  refuses  the  said  re- 
presentation against  the  interlocutor  of  5th  March  1799; 
and  prohibits  any  more  representations  to  be  received ; 
*    and  likewise,  in  respect  it  appears  to  the  Ordinary  inex- 
'*    pedient  that  the  question  should  go  before  the  Court  in  a 
'  *    dirided  state,  dispenses  with  any  representation  against 
**    any  part  of  this  interlocutor."     On  two  consecutive  re- May  13,1800. 

ol^ming  petitions  the  Court  adhered.  ^*^  ^* 

Against    these  interlocutors    the    present  appeal    was 
t^i^ought  to  the  House  of  Lords. 

Pleaded  for  the  Appellants. — The  sixth  clause  in  the 

^i^cles  of  copartnership,  upon  which  the  appellants  found- 

^^  their  defence,  is  positive  and  express,  **  that  in  case  ot 

tl)e  death  or  insolvency  of  any  of  the  said  partners,  it  shall 
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1802.       "  be  in  the  power  of  the  surviyiDg  and  solvent  partners, 
"  within  thirty  days  after  such  death  or  notour  bankruptcy, 


TORSTBR,  &c.  ««  either  to  dissolve  the  company^  and  to  wind  up  the  com- 
PATERsoN&c.  "  pony's  concerns,  or,  in  their  option,  to  pay  the  creditors 
<<  or  representatives  of  such  deceased  or  insolvent  partner, 
"  his  share  and  stock  in  trade,  as  it  stood  ascertained  by  the 
*'  last  signed  balance  in  the  company's  books,  after  retain- 
''  ing  as  much  as  will  pay  all  debts  due  by  him  to  the  com- 
"  pany,"  &c. ;  ^*  and,  in  that  case,  the  heirs  or  creditors  of 
*'  such  deceased  or  insolvent  partner,  shall  have  no  right  to 
"  examine  into  the  company^s  books,  further  than  to  see  the 
**  last  signed  balance."  And,  therefore,  by  the  express 
terms  of  this  clause,  the  appellants  were  entitled  to  avail 
themselves  of  their  option,  and  therefore  to  settle  with  the 
respondents  agreeably  to  the  balance  of  10th  May  1796. 
And  there  is  no  foundation  for  the  respondents'  plea,  that 
the  clause  of  the  copartnership  founded  on  by  the  appel- 
lants, must  be  read  under  the  condition  *'  that  a  balance 
'*  should  actually  have  taken  place  at  the  U9ual  period  of 
'*  balancing.*'  If  the  surviving  partners  had  been  to  blame, 
or  in  mala  fide  in  not  making  up  the  balance  sheet,  there 
might  have  been  a  case,  but  no  such  blame  attaches.  Mr. 
Orr's  representatives  must  submit  to  thie  conditions  pre- 
scribed by  the  contract  in  settling  with  them. 

Pleaded  for  the  Respofidents. — The  contract  of  copart- 
nership stipulates  *'  that  the  books  and  stock  in  trade  shall 
*'  be  regularly  balanced  once  in  the  year,  and  a  minute 
'*  thereof  made  out  and  engrossed  in  the  company's  sede- 
**  runt  book,  ascertaining  each  partner's  stock  in  trade,  and 
**  share  of  profit  and  lot>s ;"  and  it  is  only  proceeding  on 
the  supposition  that  this  article  was  to  be  punctually  com- 
plied with,  that  it  is  further  provided  by  the  sixth  article, 
*'  that  the  creditors  or  representatives  of  a  deceasing  or  in- 
**  solvent  partner,  are  only  to  be  entitled  to  his  share,  and 
*•  stock  in  trade,  as  it  stood  ascertained  by  the  last  signed 
*'  balance  in  the  company^ s  books.  If  the  latter  words  were 
to  be  taken  by  themselves,  and  a  judaical  construction  to 
be  put  thereon,  it  might  be  alleged  that  the  heirs  or  credi- 
tors of  a  deceasing  or  insolvent  partner,  would  be  entitled 
to  nothing  more  than  his  share  of  the  stock,  as  it  stood  at 
the  last  balance,  though  none  such  had  taken  place  for  se- 
veral years  preceding  the  death  or  bankruptcy,  while,  in  the 
meantime,  great  profits  might  have  been  realized,  from  aL 
participation   in    which   they   would    be    totally   dcbarrecl 
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Bat  this  construction  is  at  one  glance  manifestly  unjust  and        i802. 
preposterous ;  and  the  sound  view,  is  that  which  makes  the    ^ 


clause  founded  on  by  the  appellants,  subject  to,  and  qualified 'orster,  &c. 
bj  tbo  condition  contained  in  the  clause  as  to  balancing  thCpATBBsoM,&c 
books  and  stock  regularly  every  year.  Were  a  contrary  rule 
to  hold,  it  would  lead  to  the  most  dangerous  consequences. 
They  might  retain  from  the  deceasing  partner  the  whole 
profits  for  the  years  during  which  no  balance  was  struck. 
Ou  this  view  the  Court  of  Session  decided  the  case  of  the 
DambartOQ  Glass  Works.  In  the  contract,  there  were  clauses 
precisely  similar  to  those  which  occur  in  the  present  case, 
declaring  that  a  balance  should  be  annually  struck,  and  that 
it  should  be  in  the  option  of  the  company  to  hold  the  shares 
of  deceasing  and  insolvent  partners,  at  the  value  put  upon 
them  in  this  balance.  Mr.  Dunlop  of  Garnkirk  purchased  a 
considerable  share  in  these  works,  after  which  no  balance 
was  struck  for  two  or  three  years,  and,  in  the  meantime,  he 
became  bankrupt.  The  other  partners  then  declared  their 
option  to  hold  the  share,  as  it  stood  at  the  preceding  ba- 
lance ;  that  is,  the  balance  which  had  been  actually  struck 
and  signed  at  the  distance  of  two  or  three  years  preceding. 
On  the  other  hand,  his  creditors  contended  that  his  share 
most  be  taken  and  paid  for  as  it  stood  at  the  j>eriod  imme- 
diately preceding  the  bankruptcy.  The  Court  decided  on 
the  latter  footing.  Even  if  the  failure  to  strike  a  balance 
bad  arisen  from  accident,  or  some  unavoidable  cause,  still 
Mr.  Orr's  share  ought  to  be  calculated  and  paid  as  from 
^e  date  when  the  balance  ought  to  have  been  struck. 
This  is  the  more  imperatively  the  result,  wher6  negligence 
^^d  blame  are  apparent  in  the  circumstances  of  the  case, 
^ere  the  company  and  its  manager  were  specially  required 
^  Btrike  a  balance,  and  a  protest  taken  on  refusal. 

After  hearing  counsel, 

Lord  Thublow  said, — 

"  My  Lords, 

**  The  matters  in  dispute  between  the  present  parties  consist  of 

^^o  points;  Ist.  At  what  period  the  settlement  of  accounts  shall  b© 

^eld  to  have  taken  place,  so  as  to  regulate  their  several  interests  ? 

I^e  appellants  insist  that  the  balance  of  1796  shall  be  the  rule, 

^hile  the  respondents  contend  for  that  of  1797-     The  2d  point  is,  if 

^^  interim  decree  given  for  a  partner's  share,  as  by  the  balance  of 

^  796,  be  well  founded  .> 

"  The  first  point  lies  in  small  compass.    Five  gentlemen  enter 
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1802.        ^^^^  ^  partnership  to  cany  on  basiness  together  for  twenty  jeai 
Forster,  one  of  the  partners,  is  appointed  to  be  manager,  and  t< 


F0R8TRB,  &c.  the  Company's  accounts.    By  the  articles  executed,  he  bound  h 
V-  to  act  in  that  capacity.     (Here  his  Lordship  read  the  articles  < 

■R80N,    «"•  partnership,  particularly  the  fourth  and  sixth,  founded  on  I 
parties.) 

''  It  is  admitted  on  both  sides,  that,  in  point  of  fieict,  the  h 
of  1796  was  the  last  signed  balance.    The  pursuers  in  this  ; 
proceeded  against  the  appellants,  on  the  ground  of  the  balance 
ought  to  hare  been  made  in  May  1797>  but  which  had  been 
dulently,  as  they  contended,  withheld.    The  Court  of  Session, 
Lordships  know,  is  a  court  of  equity,  as  well  as  of  law,  and 
give  relief  in  a  case  of  fraud,  or  eren  in  a  case  of  accident, 
think  here  the  putting  off  the  balance  was  premeditated,  and  I 
express  my  great  disapprobation  of  the  conduct  of  the  parties. 

*^  Mr.  Orr,  one  of  the  partners,  became  infirm  in  health  ea] 
the  year  17979  and  he,  lookbg  to  the  clause  in  the  articles  ^ 
directed  the  balancing  once  in  the  year,  after  the  usual  perioc 
past,  became  yery  anxious  for  a  settlement  up  to  the  10th 
1797*  It  was  the  duty  of  Forster  to  have  done  so  ;  he  was  lib 
paid  for  his  trouble  in  managing  the  company  a£^drs ;  but  1 
much  he  held  out,  in  consideration  of  Mr.  Orr's  declining  healtl 

'^  What  is  the  answer  made  to  the  respondent's  demand  ? 
that  the  balance  was  not  signed  at  Mr.  Orr's  death,  no  matt< 
what  reason,  and  therefore  the  respondents  must  be  contented 
the  balance  of  1796. 

"  It  was  said  that  it  was  not  in  Forster's  power  to  make 
lance,  because  Orr  and  two  other  partners  had  brought  an  s 
against  him  to  get  up  the  books,  and  remove  him  from  the  mai 
ment ;  that  in  this  action  his  accounts  had  been  said  to  be  erron 
and  that,  as  the  settlement  of  1796  was  to  be  the  foundation  oi 
of  1797»  there  could  be  no  balance  while  the  matter  was 
judice. 

**  But  why  was  the  matter  sub  judice  ?  The  majority  oi 
partners  had,  by  the  articles,  a  clear  right  to  displace  Forster,  if 
chose  to  do  so ;  and  it  was  not  necessary  for  them  to  say  more 
that  such  was  their  pleasure.  I  see  a  good  deal  of  impertinent 
ter  stated  on  this  subject ;  but  why  it  was  stated,  except  for  the 
pose  of  swelling  the  record,  I  do  not  perceive. 

"  It  was  said  that  the  surviving  partners  had  an  option,  eith 
dissolve  the  copartnership,  or  settle  accounts  by  the  last  signed 
'lance.  They  had  such  option,  and  they  have  gone  on  with  the 
venture.  That  the  accounting  was  delayed  on  account  of  Mr.  < 
bad  health  seems  so  clear,  that  one  would  wonder  what  ooul 
said  to  the  contrary. 

^^  The  interim  decree  proceeds  on  different  grounds.     It 
agreed  on  both  sides,  that  the  respondents  were,  at  all  events,  en 
ed  to  their  share  as  by  the  settled  balance  of  1796 ;  and  the  C( 
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therefore,  most  jostlj,  aocordiDg  to  their  practice,  when  there  is  no        1802. 

oicer  appointed  to  receive  monies  paid  into  Court,  ordered  the  as-    

certained  sam  to  be  pdd  in  the  meantime.    Something  has  been  walkbb,  &c. 
aid  here  with  regard  to  interest,  which  I  did  not  understand.    The       ^^lIw. 
matter  of  interest  is  clearly  reserved  by  the  interlocutor  for  further 
ooDsideration. 

**  This  appears  so  plain  a  case,  tainted  by  the  conduct  of  the  ap- 
pellanti,  and  where  they  have  been  the  cause  of  so  much  unnecessary 
delsj,  that  though  I  am  seldom  inclined  to  give  costs  on  appeals,  I 
coDoeire  this  case  fit  to  be  so  marked  by  your  Lordships." 

On  his  Lordship's  motion,  the  case  was  then  affirmed, 
with  costs. 

It  was  ordered  and  adjudged  that  the  interlocutors  com- 
plained of  be,  and  the  same  are  hereby  affirmed,  with 
£100  of  costs. 

For  Appellants,  Wm.  Alexander,  John  Clerk,  M.  Nolan. 
For  Respondents,  Edw.  Law,  Wm.  Adam,  Chas.  Hay. 

Note. — Unreported  in  the  Court  of  Session. 


Appellants; 


(M.  App.  I,    Usury,  No.  1.) 

WauAM  Walker,  Merchant  in  Berwick; 
Messrs.  Surtees,  Burdon  and  Emblb- 
TON,  Bankers  in  Berwick ;  Messrs.  Clu- 
NiB  and  Home,  Merchants  in  Berwick; 
Jambs  Sheriff,  Merchant  in  Edinburgh  ; 
John  Jamibson  and  Son,  Merchants  in 
Leith,  and  Others,  Creditors  on  the 
£state  of  Messrs.  Sinclair  and  William- 
son, Merchants  in  Leith, 

Bobbrt  Allan,  Banker  in  Edinburgh,  Respondent. 

House  of  Lords,  2d  March  1802. 

Usdry  —  Act  of  12  Queen  Anne,  c.  16.  —  Act  31  Eliza- 
beth, c  5. — (1.)  A  firm  in  Leith  were  in  the  hahit  of  rais- 
ing money  hy  means  of  discounting  hills  with  Mr.  Allan,  a 
linker.  Mr.  Allan  charged  a  deduction  for  discount  on  these, 
i^ngmg  from  ten  to  six  per  cent.  And,  in  the  sereral  settled  ac- 
<^unts  for  a  period  of  several  years,  the  balance,  including  com- 
niission,  was  always  carried  to  a  new  account,  and  made  to  bear 
ii^rest.      On  their  bankruptcy,  the  creditors  objected  to  Mr. 


V. 
ALLAN. 
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1802.  Allan's  claim,   on  the  ground  of  usury,  and  raised  action  foi 

the  penalties,  under  the  act  of  Queen   Anne.       The  defena 

WALKEB,  &o.  stated  was,  that  the  limitation  of  action  to  a  year  barred  th< 
present  suit  after  that  period.  Held,  by  the  Court  of  Session 
that  there  was  no  ground  for  the  charge  of  usury.  In  the  House 
of  Lords,  the  case  was  remitt^  for  reconsideration,  with  strong 
expression  of  opinion  that  the  judgment  below  was  wrong.  (2.[ 
Question  discussed,  whether  the  English  statute  of  limitation  oi 
action  could  be  operatire  in  Scotland,  and  doubts  as  to  this  indi- 
cated in  the  House  of  Lords. 

The  appellants  were  creditors  of  Messrs.  Sinclair  and 
Williaroson,  merchants  in  Leith ;  and,  on  their  bankruptcy, 
had  occasion  to  question  the  nature  of  the  transactions 
which  had  been  carried  on  in  the.  discounting  of  bills  with 
the  respondent,  Mr.  Allan,  banker,  by  which  bis  claim  on 
the  estate  was  considerably  enlarged.  This  was  by  taking 
more  than  the  legal  amount  of  interest  for  the  bills  dis- 
counted with  him  by  the  bankrupts.  And  the  creditors 
(appellants)  therefore  raised  the  present  action,  praying  the 
Court  to  decree,  that  the  respondent  had  contravened  the 
provisions  of  the  statute  of  the  12th  Queen  Anne,  cap.  16, 
against  usury,  and  had  subjected  himself  to  the  pains  and 
penalties  thereof ;  and  concluding  that  it  be  decerned.  That 
the  debts  due  by  the  bills,  or  promissory  notes,  stated,  were 
null  and  void,  and  could  form  no  claim  against  the  estate  of 
Sinclair  and  Williamson,  and  that  the  respondent  was  not 
entitled  to  take  credit  for  the  same.  That  he  had  incurred 
the  penalties  of  the  statute,  and  that  he  ought  to  make  pay- 
ment to  the  plaintiffs  of  the  sum  of  £36,373.  Os.  3d.,  .being* 
the  treble  value  of  the  principal  sums  so  lent  or. covenanted 
for,  or  such  other  sum  as  they  should  be  found  to  amount 
to. 

The  respondent  and  the  bankrupts  began  their  dealings  in. 
Sept.  1793,  and  continued  till  the  bankruptcy  of  the  latter  in 
April  1796.  In  that  period  their  accounts  were  settled  nc 
less  than  eleven  times,  and  at  each  settlement  the  balance 
including  interest  and  commission,  was  carried  to  a  new  aG 
count,  which,  consequently,  was  making  a  charge  ofinterefm 
upon  interest  within  the  year. 

The  mode  in  which  these  bill  transactions  were  carrie 
on  was  this,  when  Sinclair  and  Williamson  had  occasion  fc= 
any  considerable  sum,  the  respondent  brought  some  of  the^ 
deposited  bills  to  the  credit  of  their  account  with  him,  b? 
what  he  calls  discounting  them,  but  really  by  a  short  credit 
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or  stating  less  than  the  amount,  apparently  without  any  Bet-       1802. 


lea  nue.    xne  moae  was  taue 

1  Biatea : — 

y 

irALKBR,  &C 

1795. 

Oct.  12.     Three  bills  per 
letter, 

„    16.    On  Martin, 
Nov.  24.    Graham  &  Co., 
Dec.  14.  BillR  per  letter, 

£96     9    4 

225    0    0 

1560    0    0 

1457  18  10 

£94    5 

221     1 

1467    3 

1431     5 

7 
6 
6 
3 

V. 
ALLAN. 

1796. 

Jan.  11.    Three  bills  per  let- 
ter,         .          .           1390    0    0 

1364  13 

3 

„  20.     Chapman's  Promis- 
sory Note, 
Feb.  23.    Chapman,      . 
„          Atkinson, 

645    0    0 
1040    0    0) 
1000    8  10  / 

629  15    9 
1988    9  10 

Calculating  interest  on  the  bills  thus  credited,  from  the 
time  of  the  credit  given  till  they  severally  came  due,  it  ap- 
pears that  the  sum  deducted  amounts  to  more  than  at  the 
rate  of  five  per  centum  per  annum.  For  instance,  the  in- 
terest, at  that  rate,  on  the  first  article,  was  £1.  Os.  7d., 
whereas  the  deduction  is  £2.  3s.  9d.,  that  is,  at  the  rate  of 
10^  per  cent,  per  annum  for  the  number  of  days  to  run. 
The  other  items  vary  from  6^  to  9  per  cent. 

The  Lord  Ordinary  ordered  informations  to  report  to  the 
Court.  The  respondent  argued,  that  the  action  being  founded 
entirely  on  the  statute  of  Queen  Anne,  and  brought  by  the 
appellants  as  common  informers,  for  the  statutory  penalties, 
^as  barred  in  consequence  of  not  having  been  commenced 
^thin  a  year  after  the  alleged  offence,  in  terms  of  the  sta- 
^Ute«  31  of  Elizabeth,  cap.  5.     It  was  further  maintained, 
^lut  though  the  statute  of  Anne  is  silent  as  to  the  limitation, 
^od  though  the  statute  of  Elizabeth  can  have  no  force*  or 
^l)eration  in  Scotland,  yet,  in  construing  the  former,  it  must 
^o  held  as  containing  the  limitation,  or  as  extending  the 
Statute  of  Elizabeth  to  the  whole  United  Kingdom,  since  the 
^^gislature  could  not  intend  to  make  a  distinction  between 
^te  two  countries,  or  to  allow  an  action  to  be  brought  at  any 
5^106  in  Scotland,  while,  by  force  of  the  statute  of  Elizabeth, 
^  ^  could  not  be  commenced  after  a  lapse  of  the  year  in  England. 
"^eparatim^  That  the  charges  he  made  were  not  usurious,  or 
^n  offence  against  the  statute,  and  that  they  were  sanc- 
tioned by  practice.    To  this  it  was  answered,  that  in  point 
vou  TV.  X 
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1802.       of  fact,  the  objection  had  been  taken  so  early  as  July  1796 
(the  bankruptcy  being  only  in  April  preceding),  when  th 


TALKER, &c.  trustee  of  the  sequestrated  estate  of  Sinclair  and  William 
ALLAN.  son  thought  it  his  duty  to  object  to  the  claim,  upon  the  yer 
grounds  stated  in  this  action.  That  objection,  as  the 
stated,  would  have  then  raised  the  question  judicially,  bt 
the  creditors  having  disagreed  as  to  the  mode,  some  beia 
for  entering  into  a  submission,  and  others  for  legal  prose 
cution,  the  Court  was  appealed  to,  under  the  authority  o 
the  bankrupt  act ;  and  it  was  not  till  February  1798  that  they 
decided  that  the  creditors  might  individually  follow  either 
course.  The  question,  therefore,  was  raised  within  the 
year.  But,  in  point  of  law,  the  appellants  contended  there 
was  no  limitation  introduced  by  the  act  of  Queen  Anne,  and 
no  reference  to  any  former  statute  ;  and  that  offences  com- 
mitted against  the  act  in  Scotland,  may  be  prosecuted  there 
at  any  time  within  which  penalties  in  other  cases  might  he 
sued  for  by  the  municipal  laws  of  that  country.  To  argne 
otherwise,  is  to  say  that  an  English  statute  has  force  in 
Scotland,  though  no  British  statute  gives  it  that  force,  and 
that  the  judges  of  Scotland  must,  in  this  instance,  constnie 
the  statute  law  of  England. 

May  15, 1800.  The  Court,  of  this  date,  found  "  it  unnecessary,  in  this 
"  cause,  to  give  judgment  upon  the  defence  of  prescription, 
*'  (i,e.  limitation  of  the  action),  find  there  is  no  ground  for  die 
**  charge  of  usury  brought  against  the  defender,  and  there- 
*'  fore  sustain  the  defences  upon  the  merits ;  assoilzie  and 
''  decern:  Find  the  pursuers  liable  in  expenses,  and  allow 

Jul)  2, "  an  account  thereof  to  be  given  into  Court."     Of  this  date, 

the  Lords  decerned  for  expenses. 

Against    these    interlocutors    the    present    appeal  was 
brought. 

Pleaded  for  the  Appellants. — 1.  Money  advanced  upon  the 
security  of  a  bill  of  exchange  not  due,  is,  in  the  strictest 
sense,  a  loan,  to  the  person  who  seeks  to  discount  it ;  and 
who,  by  his  indorsation,  is  obliged  to  repay  or  replace  the 
sum  advanced  at  the  time  when  the  bill  becomes  payable, 
in  default  of  the  acceptor ;  and  to  take  more  than  the  rate 
of  five  per  cent,  per  annum  for  such  accommodation,  is 
therefore  clearly  against  the  statute,  and  necessarily  sub- 
jects the  taker  to  the  forfeiture  annexed  to  the  offence. 
So  far  as  the  appellants  know,  or  have  ever  heard,  it  if 
.  not  the  practice  of  any  bank,  banker,  or  merchant  of  re 
putation,   to   take  more  than  the  interest  at   the  rate  o 
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fire  per  cent  for  the  time  the  bill  has  to  run  ;  and,  if  sach       1802. 

a  practice   were   permitted,   the   statute  would  virtually 

be  repealed.  Interest  was  taken  here  to  an  exorbitant  ^^^"^^^  *'^- 
extent  beyond  the  legal ;  and»  in  order  to  excuse  or  dis-  allan. 
gnise  this,  it  is  now  attempted  to  be  maintained  that  the 
OTercharge  was  by  way  of  commission ;  but  this  is  a  mere 
cover,  and  is  just  precisely  one  of  those  devices  which  the 
statute  reprobates,  and  against  which  it  was  intended  to 
provide.  2.  The  circumstances  of  the  frequent  settlements, 
where  the  interest  was  repeatedly  converted  into  capital, 
bearing  interest  within  the  year,  is  left  to  your  Lordships* 
consideration  without  argument.  The  respondent,  in  excuse 
for  himself,  has  alleged  that  this  was  done  by  desire  of  Sin- 
clair and  Williamson ;  but  that  is  impossible.  They  may 
iuLTo  frequently  desired  to  know  the  state  of  the  account, 
bot  the  striking  of  a  balance,  to  be  considered  as  a  principal, 
moat  have  been  the  respondent's  own  operation.  And,  at 
any  rate,  if  it  was  against  the  statute,  the  concurrence  of 
the  debtor  could  afford  no  excuse. 

Pleaded  far  the  Respondent. — 1.  The  appellants  being 
prifate  infonners,  did  not  bring  the  action  within  the  time 
limited  by  the  act  31  of  Elizabeth,  cap.  5,  §  6,  and  therefore 
the  present  action  is  now  barred.  2.  But,  in  point  of  fact, 
the  commission  made  by  the  respondent  against  Sinclair  and 
Williamson  is  not  usurious;  but  only  a  fair  and  moderate 
charge  for  trouble  and  expense  upon  money  transactions 
vith  that  house  to  a  great  amount,  and  is  warranted  by  the 
QniYersal  practice  in  Edinburgh,  the  place  where  the  re- 
spondent carries  on  business. 

Afiter  hearing  counsel, 

Lord  Thurlow  said, — 
«  My  Lords, 

^(His  Lordship  began,  by  observing  that  the  interlocutor  ap- 
pealed from,  finds  that  <'  there  is  no  ground  for  the  charge  of  usury 
^ifvof^iA  against  the  respondent,"  and  that  this  was  to  be  determined 
^J  a  renew  of  the  persons  who  were  parties  to  the  appeal,  and  of 
^  drcnmstances  in  which  they  appeared.) 

"*  The  appellants  were  creditors  of  Sinclair  and  Williamson,  who 
W  become  bankrupts  in  Scotland.     In  a  sequestration  in  that 
coontry,  as  under  a  commission  of  bankruptcy  in  England,  it  was 
aeoesnry  to  consider  who  were  creditors,  and  the  amount  of  their 
aereral  claims.    The  trustee  or  assignee,  and  each  individual  credi- 
tor, had  an  interest  to  cut  off,  or  reduce  demands  upon  the  estate. 
Among  others,  the  respondent  was  a  creditor  upon  this  estate.    Some 
oi  the  other  creditors  thought  his  account  ill  settled — that  his  deal- 
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1802.        ings  with  the  bankrapts  were  usurious — ^and  that,  therefore,  tl 
contracts  were  void.     And  as  the  money  had  been  receiyed,  tl 


WALKKtt,  &c.  claimed  the  penalty  of  usury.     Others  of  the  creditors  thought  t 
^'  his  account  was  fair,  and  that  the  disputed  articles  might  be  rei 

red  to  arbitration.  Those  who  contested  the  account,  applied  to 
Court  of  Session  for  leave  to  sue  the  respondent,  either  in  their  o 
name,  or  in  that  of  Mr.  More  as  trustee.  At  first,  I  had  some  di 
culty  in  not  seeing  Mr.  More's  name  to  the  suit ;  but  I  now  find  d 
the  suit  was  in  his  name. 

'*  The  conclusions  of  the  summons  are,  that  the  debts  due  bj  tl 
bills  or  promissory  notes  stated,  were  null  and  void,  and  could  affoi 
no  claim  against  the  estate  of  the  bankrupts ;  that  the  respoDde 
was  not  entitled  to  take  credit  for  the  same,  that  he  had  incam 
the  penalties  of  usury  ;  and  that  he  ought  to  make  payment  to  tl 
appellants  of  the  sum  of  £36,373.  Os.  3d.,  being  the  treble  yalae 
the  sums  lent,  or  such  other  sum  as  the  same  should  be  found  to  amoa 
to,  one  half  to  their  use,  and  the  other  half  for  the  public  interest 

**  The  creditors  had  the  forbearance  not  to  state  eveiy  particul 
instance  of  usury  in  the  summons,  but  referred  to  certain  acts  stati 
in  a  condescendence. 

^^  The  defence  set  up  by  the  respondent  was  prescription.  T 
pursuers  were  private  persons,  and  there  was  no  public  prosecute 
The  defence  of  prescription  rested  on  this,  that  the  statute  of  Qne 
Anne  must  be  affected  in  Scotland,  as  in  England,  by  the  statute 
Elizabeth,  which  required  that  all  penal  actions,  brought  by'ooi 
mon  informers,  should  be  commenced  tviihin  a  year  after  the  ofiieni 
is  committed.  It  was  said,  besides,  that  the  action  was  groundla 
frivolous,  and  vexatious. 

"  As  to  the  first  ground,  it  was  premature,  on  manj^  views  whic 
might  be  taken  of  this  matter.  Even  if  the  statute  of  Anne  cool 
be  affected  by  an  English  statute  of  limitation,  it  would  not  ha^ 
been  an  answer  to  the  challenge,  in  regard  to  all  the  sums;  but, 
the  other  defence  was  true,  the  judgment  was  good,  and  the  actic 
properly  dismissed  with  costs,  which  it  was  right  to  give,  if  the  ai 
tion  was  groundless,  frivolous,  and  vexatious. 

"  Something  has  been  said  as  to  the  moral  character  of  the  n 
spondent.  Upon  this  point,  when  civil  rights  come  to  be  discusse 
in  a  court  of  justice,  I  have  only  to  say,  that  it  was  right  and  pn 
per  that  justice  should  be  administered  with  as  little  severity  1 
private  character  as  possible. 

**  The  dry  question  is,  Whether  the  interlocutors  are  right  ? 
think  they  are  not  right.     I  think  them  wrong ;  and  that  it  will  I 
proper  to  send  the  cause  back  to  the  Court  below,  with  directions  < 
the  Court  to  review  their  interlocutors  from  the  beginning. 

''  The  Court  ought  to  examine  if  there  was  usury  here.  As  t 
the  prescription  of  the  statute  of  Anne  by  the  operation  of  an  Eog 
lish  statute,  it  would  be  singular  if  it  should  turn  out  that  an  Eoglisi 
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was  to  be  operative  in  Scotland.     But  that  point  was  not       1802. 
he  House.     Another  singular  thing  was,  the  different  species 


'sought  here  from  what  could  be  sought  in  England.    There  talker,  ikc, 

idea  of  it  being  possible  in  England  to  devise  a  proceeding       allan. 

8,  which  should  reform  the  account,  and  at  the  same  time 

for  the  usury.     It  has  not  been  determined  that  these  two 

for  relief  can  be  conjoined,  as  the  Court  had  found  there  was 

nd  for  the  chaige  of  usury. 

he  statute  of  Anne  is  law  in  Scotland  as  well  as  in  England; 

18  that  not  more  than  five  per  cent  shall  be  taken  for  the 

advance  of  money,  otherwise  it  shall  be  usury.  As  to  a 
sation  for  trouble,  what  has  been  held  here  in  other  cases 

held  in  Scotland.  It  is,  that  what  is  taken  above  five  per 
all  be  a  compensation  for  trouble,  and  a  compensation  only. 
ts  probandi  lies  on  the  taking  of  any  sum  above  five  per  cent, 
re  bound  to  satisfy  the  Court,  that  what  they  have  taken 
five  per  cent,  is  nothing  but  a  compensation  for  trouble, 
appears  a  new  doctrine  to  me,  that  if  a  person  goes  to 
lant  to  discount  a  bill,  and  if  such  merchant  takes  more  than 

cent,  that  he  had  a  right  to  do  so. 

ten  cases  of  this  sort  first  occurred  in  England,  and  a  sum 
five  per  cent,  was  allowed  to  be  taken  for  trouble,  it  became 
of  consideration  to  many  grave  and  intelligent  persons, 
r  it  would  not  soon  become  absolutely  necessary  to  regulate, 
oeral  law,  the  extent  of  the  sum  to  be  'taken  for  trouble,  as 
»een  deemed  necessary  to  regulate,  by  a  general  law,  the  ex- 
the  sum  to  be  taken  for  the  forbearance  upon  the  loan  or 
)  of  money.  This  matter  is  now  left  to  the  jury ;  but  the 
1  always  is,  "  Is  it  merely  for  trouble  .*"  or  "fls  it  for  the  for- 
e  upon  the  loan  or  advance  of  money  .^" 
len  this  question  is  put,  a  person  may  say,  I  will  have  a  certain 
^on  upon  my  whole  transactions.     But  if  a  mere  compensa- 

trouble  only  is  to  be  allowed,  and  if  it  lies  upon  the  respond- 
prove  that  a  compensation  for  trouble  only  has  been  taken ; 
he  charges  commission  upon  a  bill^  when  his  only  trouble  is 
to  receive  payment  ;  and  if  the  commission  so  charged  upon 
tayable  in  Leith,  or  the  commission  and  discount  upon  a  bill 
I  in  Leith,  are  more  than  a  bill  payable  in  Glasgow,  the  re- 
nt will  have  this  to  grapple  with. 

six  per  cent,  is  sufficient  for  the  bill  payable  in  Glasgow,  why 
seven  per  cent,  for  the  bill  payable  in  Leith  ?  But  there  are 
it  charges,  also,  for  bills  payable  at  the  same  place, 
the  question  had  been  tried  before  a  jury,  I  do  not  mean  to  say 
r.  Allan  could  not  have  sustained  his  defence.  But  the  ques- 
re  is,  Can  you  sustain  interlocutors  which  say,  there  is  here 
ind  for  the  charges  of  usury,  and  which  give  expenses  ?  The 


V. 
ALLAH. 
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1802.       jaiy  would  hare  bad  to  consider  eyerj  item  of  the  aocount.    T 

Court  of  Session  must  do  the  same. 

WALKER,  &c.  ^*  The  words  of  the  statute  are,  that  no  person  *  take  directfy 
'  indirectly^  for  loan  of  any  monies,'  &c.,  *  above  the  ralue  of.fi 
'  pounds  for  the  forbearance  of  £100,'  &c.  And  as  to  the  addition 
items,  not  specified  in  the  condescendence,  justice  requires  thattl 
whole  aocount  should  be  examined,  and  a  reformation  of  the  accoon 
at  least,  is  due  to  the  creditors.  It  has  been  said,  you  cannot  g 
back  upon  accounts  which  hare  been  settled.  But  the  first  item  ( 
the  unsettled  account  is  the  balance  of  the  settled  account ;  an 
this  balance  is  composed  in  part  of  the  charges  which  are  challeQge< 
Interest  must  not  be  suffered  to  be  made  principal,  and  to  bei 
interest,  as  is  done  in  some  instances  here,  eleren  times  in  the  yea 
You  cannot  go  into  the  unsettled  account  without  going  into  tl 
settled  account.  The  item  which  states  the  balance  of  the  formt 
account  cannot  be  ascertained  without  going  into  that  account.  An 
if  the  penalties  of  usury  cannot  be  made  to  attach,  surely  a  refomu 
tion  of  the  account  is  necessary ;  and,  for  this  purpose,  the  Cou 
must  look  from  the  beginning  to  the  end  of  the  account 

*'  There  is  one  point  more,  and  that  is,  What  is  the  taking  b< 
yond  five  per  cent.,  which  will  charge  the  respondent  ?  If  the  m<ni< 
receired  beyond  five  per  cent,  is  not  carried  to  the  credit  of  tl 
account  it  will  be  difficult  to  say  that  it  has  not  been  taken. 

^^  On  these  grounds,  I  think  that  this  case  ought  to  be  remitted  i 
the  Court  of  Session  to  examine  the  aocount,  item  by  item,  as 
whether  all  or  any  of  the  items  are  usurious ;  and  then  this  questio 
will  come  before  them,  Can  the  penalties  be  recorered  in  thi 
action  ?** 

The  cause  was  remitted  accordingly. 

It  was  ordered  and  adjudged  that  the  cause  be  remitted 
back  to  the  Court  of  Session  in  Scotland,  to  review  the 
interlocutors  complained  of  generally. 

For  Appellants,    J.  Mitfordj    Robert  Blair ^    Wm,  Adam, 

John  Ckrk. 
For  Respondent,  Clias.  Hope^    Wm.  Alexander, 

Note. — The  Court  of  Session,  in  reviewing  the  question  gene- 
rally under  this  remit,  (Mor.  App.  Usury,  No.  1.),  found  (30th 
June  1807)  that  as  the  act  of  Queen  Anne  introduced  into  Scotland 
certain  penalties  for  the  crime  of  usury,  these  were  introduced  with 
such  qualities  and  limitations  as  already  existed  in  England,  the 
same  law  being  intended  in  this  case  for  both  parts  of  the  island ;  and* 
therefore,  that  the  act  of  Queen  Elizabeth,  c.  5,  limiting  the  action 
to  one  year,  must  apply.     They  found,  "  that  all  actions  for  treble 
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""  Tftloes  brought  in  this  country,  under  the  anth(Hrity  of  the  statute  1802. 

"of  Queen  Anne  a|;Binst  usury,  are  subject  to  the  limitation  appli-    

"cable  to  such  penal  actions  in  England,  and  that  the  concurrence  ^^'^'^ 

"  of  his  Majest/s  Adrocate  is  not  necessary  in  the  present  action."  bbodibs. 


John  Scott,  Writer  to  the  Signet,  Proprie-)        ^    ^^^^^^ 
tor  of  the  Farm  of  Oriniston,  )  ^^^ 


Albxandbr  Brodib  of  Carey  Street,  Lon- 
don,  Tacksman  of  the  Farm  of  Ormiston,^     Respondents. 
and  William  Brodib,  residing  there, 


House  of  Lords,  10th  March  1802. 

Lbasb — ^Way-Qoino  Crop — Straw  and  Dung — Custom  op  the 
Country. — ^This  was  a  question,  as  to  whether  the  tenant  had  a 
right  to  a  way-going  crop^  under  a  lease,  which  here  an  entry  at 
Whitsunday,  and  declared  that  his  removal,  on  the  expiry  of  the 
lease,  should  he  at  Whitsunday,  from  the  lands>  &c,  and  which 
bound  him  to  consume  the  whole  straw  and  dung  upon  the  lands 
during  the  currency  of  the  lease,  and  to  carry  none  of  the  dung 
from  the  farm  during  the  last  year.  The  tenant  hegan  to  plough, 
and  to  lay  down  a  crop  to  he  reaped  after  the  expiry  of  his  lease 
at  Whitsunday,  contending,  that  hy  the  custom  of  the  country, 
he  was  entitled  to  a  way-growing  crop.  The  Court  of  Session 
altered  an  interlocutor  of  the  Lord  Ordinary,  which  interdicted 
the  ploughing  and  laying  down  of  crop.  On  appeal  to  the  House 
of  Lords,  the  Lord  Chancellor  pronounced  a  judgment,  declaring 
that  the  tenant,  in  this  case,  was  not  entitled  to  a  way*going  crop, 
and  remitted  the  case  for  reconsideration. 

The  lands  of  Ormiston  lately  belonged  to  the  Earl  of 
Iraquair,  from  whom  they  were  purchased  by  the  appel- 
lant. 

They  were  let  on  lease,  (15th  March  1783),  by  the 
Earl  of  Traquair,  to  William  Murray,  "  for  the  space 
"  of  nineteen  years,  from  and  after  the  term  of  Whitsunday 
''  (then)  next,  1783,  which  is  thereby  declared  to  be 
*'  the  term  of  the  said  William  Murray's  entry  to  the  posscs- 
"  rion  of  the  said  lands  and  others,  by  virtue  of  these  pro- 
"  Bents,  by  which  the  said  William  Murray  binds  and  ob- 
"  liges  himself  and  his  foresaids,  at  the  expiration  of  this 
"  tack,  which  will  be  at  the  term  of  W^hitsunday  1802,  to 
"  flit  and  remoye  from  the  lands  and  others  thereby  set. 
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1802.       "  2^nd  to  leave  the  same  void  and  redd,  without  any  previous 
*'  warning  or  process  of  removing  to  that  effect ;"  and  also. 


8COTX  <i  iQ  consume  the  whole  straw  and  dung  upon  the  lands  set 
BBODIK8.  "  during  the  currency  of  the  tack,  and  to  carry  off  none  of 
'*  the  dung  from  the  farm  during  the  last  year  of  the  same." 
Maj  14, 1799.  This  lease  was  assigned  to  the  respondent  Alexander 
Brodie,  who,  being  a  resident  in  London,  left  the  manage- 
ment of  it  to  the  other  respondent — his  relation.  The  lands 
were  thereafter  purchased  by  the  appellant  for  £8400. 

In  making  the  purchase,  the  appellant  certiorated  himself, 
on  examining  the  lease  of  the  respondent,  that  it  was  only 
taken  to  the  tenant  and  his  heirs,  and  seemed  to  exclude 
assignees.  The  assignation  was  never  consented  to  by  the 
Earl  of  Traquair  ;  but  there  were  certain  documents  and 
settlements  of  accounts,  signed  by  Lord  Traquair,  or  his  com- 
missioners, tending  to  show  that  the  respondents  had  been 
received  as  his  Lordship's  tenants.  Accordingly,  in  the  action 
of  removing,  brought  to  have  them  to  remove  at  Whitsunday 
then  next  (1800),  the  Court  only  decerned  them  to  remove 
at  the  term  of  Whitsunday  1802,  being  the  term  of  the  ex- 
piry of  their  lease. 

In  the  meantime,  the  respondents  having  broken  new 
ground,  by  ploughing  and  overcropping,  in  violation  of  th^ 
lease,  which  limited  them  to  150  acres  of  the  873  acres,  thuob* 
indicating  also  a  purpose  to  lay  down  a  crop  for  the  yea^ 
after  the  expiry  of  the  lease.     A  bill  of  suspension  and  in  — 
terdict  was  presented  to  the  Lord  Ordinary  on  the  Bill^^ 
which  prayed  to  prohibit  them  from  ploughing  an^  part  o^ 
the  said  farm,  after  the  separation  *'  of  the  current  era  p 
"  (1801)  from  the  ground,  or  from  carrying  off  the  farm  ^my 
**  part  of  the  straw,  hay,  grass,  or  other  fodder,  grown,  or 
**  that  may  be  grown  upon  the  farm ;  or  of  the  dung  mad^i 
*'  or  that  may  be  made,  from  the  produce  of  the  former  or 
"  current  crops." 
June 20, 1801.     The  Lord  Ordinary  ^'passed  the  biU,  and  granted  tbe 
"  interdict,  upon  caution  lodged."    Thereupon,  a  petition 
was  presented  to  the  Court,  in  which  the  question  for  di^ 
cussion  was,  1.  Whether  the  respondents  were  entitled  to  & 
way-going  crop?   2d.  Whether  they  can  be  prevented  hoi^ 
carrying  away  any  part  of  the  straw  and  dung  ? 

The  respondents  contended,  that  by  the  custom  of  ib^ 
country,  a  Whitsunday  entry  entitles  to  the  flitting  or  wa^y* 
going  crop,  and  that,  of  consequence,  he  was  entitled   "^^ 
that  crop,  as  well  as  the  straw  and  dung  of  it.     The  app^^' 
lant,  on  the  other  hand,  contended,  1.  That  from  the  sifai^ 
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tion  of  the  farm  at  the  time  it  came  into  possession  of  the        1802. 

original  tenant,  as  well  as  of  the  respondents,  they  were  not • 

entitled  to  any  way-going  crop.     2.  That  such  right,  and  all       ^^^'^^ 
castom  in  regard  to  it,  were  excluded  by  the  terms  of  the     brodies. 
lease.     3.  And  that  there  was  no  custom,  as  alleged  by  the 
respondents. 

Of  this  date,  the  Court  pronounced  this  interlocutor: — July  4,  1801. 
"  The  Lords  having  advised  this  petition,  with  the  answers 
"  thereto,  remit  to  the  Lord  Ordinary  to  alter  the  interlo- 
"cutor  reclaimed  against,  and  to  remove  the  interdict, 
"  without  prejudice  to  any  question  that  may  arise  between 
"  the  parties,  with  regard  to  the  straw,  fodder,  or  dung ; 
"  find  the  respondent  (appellant)  liable  in  expenses,  and 
"  allow  an  account  to  be  given  in." 
On  further  petition,  the  Court  adhered.  Nov.io,  1801. 

Against    these    interlocutors    the    present    appeal    was 
brought  to  the  House  of  Lords. 

Pleaded  fot  the  Appellant. — 1.  As  to  the  interdict  against 
ploughing  any  part  of  the  farm,  after  separation  of  the  crop 
1801  from  the  ground,  the  appellant  contends,  that   the 
whole  farm  being  in  grass  at  the  entry,  both  of  the  respond- 
entg  at  the  term  of  Whitsunday  1787,  and  of  the  original 
tenant,  from  whom  they  derived  right,  when  he  received 
the  same  at  Whitsunday  1783,  it  followed  that  the  respond- 
ents could  not    be    entitled  to   a  way-going  crop,    even 
According  to  the  custom  on  which  they  founded,  because 
^Qch  custom  was  based  on  the  principle,  that  as  the  tenant 
W  not  received  possession  of  the  arable  land  until  the  se- 
paration of  the  crop  from  the  ground,  so  he  could  not  be 
obliged  to  relinquish  the  possession  of  the  arable  land  with- 
^^i  being  entitled  to  a  way-going  crop.      Besides,  by  the 
'^ase,  what  the  respondents  claim  as  a  way-going  crop  is 
Expressly  excluded.     The  entry   of  the  tenant  is  therein 
stated  to  be  to  the  whole  farm,  at  Whitsunday  1783.     The 
^*^durance  of  the  lease  is  declared   to  be  for  a  period  of 
pitieteen  years  from  and  after  that  term.     It  is  further  stated 
'^  the  lease,  that  the  expiration  thereof  shall  be  at  Whit- 
sunday 1802,  when  the  tenant  obliges  himself  to  remove 
^I'om  the  farm.     On  these  grounds,  and  also  seeing  the  cus- 
tom alluded  to  has  not  been  proved,  the  respondents  have 
^o  right  to  a  way-going  crop. 

Pleaded  foir  the  Respondents. — A  person  who,  under  a 
<^olourable  title,  ploughs  and  sows  the  ground,  must  be 
^^titled  to  reap  the  crop,  though  every  interest  he  had  in 
^^icland  may  have  ceased  between  the  time  of  sowing  and 
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1802.       the  time  of  reaping.    A  tenant  entitled  to  hold  during  seed- 
— time  18  entitled  to  proceed  to  the  last  moment  in  the  culti- 

8C0TT  vation  of  the  farm,  and  to  reap  the  fruits,  even  though  his 
BBoujEs.  possession  in  the  meantime  should  terminate.  Sir  Thomas 
Craig  lays  it  down,  that  a  tenant,  outgoing  at  Whitsunday, 
is  entitled  to  reap  the  crop  then  on  the  ground,  and  to  make 
use  of  the  barns,  &c.,  for  the  purpose  of  so  reaping  it.  This 
right  of  the  tenant,  Craig  states,  is  uniyersally  acknowledged. 
This  rule  is  sometimes  supported  by  custom  in  particular 
districts.  And  it  seems  admitted  by  the  appellant  that  the  ge- 
neral rule  or  custom  for  a  way-going  crop  appears  to  be  against 
him ;  but  he  contended,  that  the  particular  terms  of  the 
lease  showed  that  the  tenant  was  not  entitled  to  any  such. 
He  says,  that  the  entry  is  at  Whitsunday,  and  the  ish  binds 
the  tenant  to  remove  at  Whitsunday  1802,  and  that  this  ob- 
ligation is  absolute.  This  is  all  true,  if  the  lease  alone  were 
to  be  looked  to,  and  the  general  construction  of  such  leases, 
and  the  term  bearing  to  be  a  Whitsunday  entry,  were  to  be 
disregarded.  To  such  a  lease,  so  framed,  and  of  such  a  farm, 
the  law  has  annexed  a  certain  right  to  the  tenant,  and  that  is, 
to  a  way-going  crop  from  the  arable  part ;  and  nothing  short 
of  waving  that  right  expressly  will  deprive  him  of  it.  In 
regard  to  carrying  off  the  straw  and  dung,  undoubtedly,  there 
is  a  clause  in  the  lease  binding  the  tenant  to  consume  theses 
on  the  farm,  but  this  is  only  during  the  currency  of  the  lease  ^ 
and  as  the  lease  terminated  at  Whitsunday  1802,  the  obU — 
gation  in  the  lease  could  only  apply  to  this  period;  and  thereto- 
fore the  respondents  were  entitled  to  carry  off  the  duPM^ 
and  straw  subsequent  to  that  period. 

After  hearing  counsel. 
Lord  Chamcellob  Eldon  said, — 
"  My  Lords, 

^^  This  case  is  important.  (Here  states  what  the  appellant  seek^)- 
The  respondents  insist  that  they  are  entitled  to  a  way-going  crop- 
(This  explained).  The  appellant  contends  that  they  have  no  su^c^h 
right,  on  this  ground,  that  whatever  the  law  might  be,  when  th^x^ 
is  no  written  agreement  on  the  subject,  yet  when  bound  by  tack,  tb^ 
Court  must  look  to  this  alone.  The  appellant  presented  a  bill  ^^ 
suspension  and  interdict,  on  this  point,  contending  that  the  respo^' 
dents  had  no  title  to  a  waj-going  crop,  and,  consequently,  that  he  b.^^ 
right  to  interdict  them  from  ploughing  the  ground,  as  the  tens^^^ 
could  have  no  right  to  the  crop,  and  therefore  had  no  right  *^ 
plough. 


8C0TT 
V. 
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'*  A  way-going  crop  depends  on  the  lease,  and  on  the  law  as  to  1802. 
the  interpretation  of  it.  It  depends  upon  whether,  hy  the  lease,  a 
way.going  crop  is  given  ;  and  whether,  in  this  case,  it  is  to  he  sown 
crop,  or  dang  or  straw  that  the  tenant  may  take  away,  after  the  ex«  brodiks. 
piry  of  the  lease,  or  whether  the  landlord  is  entitled  to  prevent  him 
from  ploughing.  During  the  currency  of  the  lease,  I  am  quite  clear 
(and  there  are  many  cases  to  support  it),  that  the  landlord  cannot 
prevent  the  tenant  from  ploughing ;  but  if  ploughed,  it  is  still  more 
clear,  that  after  expiry  of  the  lease,  the  landlord  could  not  enter  to 
take  the  crop.  Courts  of  justice  here  would  not  hinder  from  plough- 
ing, if  the  tenants  were  not  so  hindered  by  the  lease. 

"^  It  is  important,  therefore,  on  this  point,  specially  to  guard,  as  this 
law  was  not  argued  at  the  Bar.  It  would  stand  as  a  precedent  hereafter 
if  nothing  were  said, — that  if  the  tenant  is  not  entitled  to  a  way- 
going crop,  the  landlord  can  interfere  in  the  management  of  the 
f^m,  though  nothing  be  said  of  this  in  the  lease. 

'^  The  landlord  here  prays  for  too  much ;  for  not  only  does  he 
seek  interdict  against  ploughing  for  Whitsunday  crop,  but  also  for 
that  out  of  husbandry,  which  might  be  taken  off  before  Whitsunday 
1803,  therefore  this  is  too  large. 

^  The  merits  contain  matter  for  serious  consideration.  It  is  much 
to  be  lamented,  that  when  parties  settle  by  contract  of  lease,  the 
Parties  should  be  left  to  usage,  to  which  parties,  on  entering  into  the 
^ntract,  in  no  degree  refer  themselves,  although,  if  they  did  intend 
so  to  refer,  it  is  perfectly  easy  so  to  do ;  but,  with  all  the  laxity  al- 
'o^ed  in  this  country,  it  could  not  be  construed,  as  argued  at  the 
^ar,  to  mean  what  the  respondents  contend  for. 

^  Here  the  entry  to  the  houses  and  lands  by  the  lease  is  at  Whit- 
^^ixiday.  By  it  the  parties  contemplate  possession  of  houses  at  that 
^^^m  of  entry,  and  the  case  of  leaving  houses  in  repair  at  the  end  of 
^e  lease,  that  being  Whitsunday,  is  provided  for.  Then  it  expresses 
^e  expiry  of  the  lease  as  to  the  lands,  and  declares  expressly,  that 
^«  tenant  shall  leave  the  same  void  and  redd  at  the  same  time  with 
^H«  houses.  It  seems  impossible  to  construe  this  lease,  as  the  tenant 
^Oes,  in  order  to  spell  out  of  it,  a  way-going  crop. 

"  Bat  it  may  be  matter  of  grave  doubt,  whether  a  Scotch  lease 
^^ay  not  be  construed  very  much  otherwise.  Whether,  for  example, 
^  general  or  particular  custom  of  country,  county,  or  parish,  can 
^i^eci  the  express  terms  of  a  lease  ?  The  Court  are  unanimous  on 
^^1^  subject,  and  hold  that  it  may.  Though  there  were  nothing  in 
^t^e  lease,  yet  is  the  law  to  be  taken  as  the  tenant  contends  for  ? 

"•  On  these  grounds,  I  hope  you  will  not  think  it  vrrong  to  have 
discussed  so  much  of  the  subject,  and  then  to  adjourn  for  a  week. 

**  On  the  10th  of  March,  his  Lordship  proposed  the  following 
Judgment:"— 

It  was  ordered  and  adjudged,  that  in  this  case  the  tenant 


.316  CASES  ON  APPEAL  FROM  SCOTLAND. 

18U2.  will  not  be  entitled  to  a  way-going  crop.    And  it  is  there- 

• fore  ordered  and  adjudged  that  the  cause  be  remitted 

WILSON  back  to  the  Court  of  Session  to  review  the  interlocu- 

BEMDER^oN.  ^ors  complained  of. 

For  Appellant,  William  Alexander^  M.  Nolan, 
For  Respondents,   Wm.  Adam^  J,  H.  Forbes. 

Note. — ^Under  this  remit  back  to  the  Ck>urt  of  Session,  their 
Lordships  (11th  June  1802),  found  ''  In  respect  of  the  judgment 
**  of  the  House  of  Peers,  alter  their  two  interlocutors  of  the  4th 
**'  July  and  19th  Norember  1801 ;  and  remit  to  the  Lord  Ordinary 
*'  to  adhere  to  his  interlocutor  of  20th  June,  passing  the  bill  of 
"  suspension  and  interdicting  the  tenant."  The  case  then  proceeded^ 
first,  before  the  Lord  Ordinary,  and  then  before  the  Ck>urt,  the  dis- 
cussion of  the  question  being  attended  with  much  difficulty,  as  to 
whether  the  judgment  of  the  House  of  Lords  had  foreclosed 
discussion  upon  the  question  of  a  way-going  crop,  and  was  thus  ex- 
haustive of  the  merits,  or  had  left  that  open  to  be  reviewed.  The 
Court  ultimately  came  to  the  conclusion  (2d  March  1803)  to  give 
effect  to  the  judgment  of  the  House  of  Lords,  declaring  the  tenant 
not  entitled  to  a  way-going  crop. — Mor.  App.  Tack,  No.  8. 


[Mor.  15444.] 

George  Wilson,  Grand  Nephew  of  the  de-  \ 

ceased  Walter  Bowman  of  Logie,  being  I    j      lla  t- 
the  Grandson  of  Jean  Bowman,  eldest  j 
Sister-germain  of  Walter  Bowman,  J 

KoBERT  Henderson,  Bookseller  in  Cupar,  '\ 
Grandson  of  Isabel  Bowman,  the  young-  I  Resvondent 

•  est  Sister-germain  of  the  said  Walter  ( 
Bowman,        -  -  -  -         ' 

House  of  Lords,  29th  March  1802. 

Deed.  —  Is  a  Deed  Defective  in  Solemnities  Good  as  ai^ 
Obligation  to  Convey  ?  —  Revocation.  —  Approbate  ani^ 
Reprobate* — In  1757  a  party  executed  a  deed  or  procurators^ 

of  resignation  of  his  land  estate  in  Scotland  in  favour  of  particu 

lar  heirs,  valid  in  all  respects,  reserving  power  to  alter  at  an^^ 
time  during  his  life,  and  even  on  deathbed.  He  afterwards  ^^ 
in  1763,  executed  a  new  deed,  with  a  variation  in  the  destina  — 


WILSON 

V. 

HENDBBSOir. 
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tioQ  to  the  parties  favoured^  applicable  to  the  same  estate,  but        1802. 

defective   in  the  solemnities  required  in  conveying  heritage  in     

Scotland.  There  was  no  express  revocation  in  this  latter  deed  of 
the  former,  but.  it  was  contended  there  was  an  implied  revocation, 
from  the  destination  being  di£ferent.  The  Court  of  Session  held, 
that  the  latter  deed,  although  not  executed  according  to  the  so- 
lemnities of  the  law  of  Scotland,  yet  contained  an  obligation  or 
declaration  of  the  granter's  will ;  and  being  executed  in  virtue  of 
reserved  powers,  was  good  and  sufficient  to  found  an  action  against 
the  heirs  to  implement,  and  that  these  heirs  having  taken  benefit 
from  the  deed  1763,  could  not  approbate  and  reprobate  the  same 
deed,  but  were  bound  to  implement  the  obligations  which  arose 
from  their  taking  benefit.     Reversed  in  the  House  of  Lords. 

Walter  Bowman,  a  Scotsman,  settled  at    Egham,  near 
London.     Besides  inheriting  from  his  father  the  lands  of 
Logie,  in  Fife,  he  acquired  in  England  a  house  and  some 
land  at  Eghara,  and  considerable  personal  property  in  the 
public  funds,  and  died  in  1782  withoat  issue,  male  or  fe- 
male, of  his  body. 

Before  his  death,  and  in  the  year  1757,  be  had  executed        1757. 
a  will  in  the  English  form,  disposing  of  his  real  and  personal 
^Btate  in  England.     And,  by  a  separate  deed  of  the  same 
date,  ho  executed  a  deed  of  the  nature  of  an  entail  appli-       1757. 
<^a.l)le  to  the  estate  of  Logie,  and  limiting  the  succession 
^o   that  estate  to  heirs  male  and  female  of  the  grantor's 
L»€>dy,  **  which  failing,  to  James  Bowman,  his  youngest  bro- 
ther of  the  half  blood,  and  the  heirs  male  of  his  body ; 
^hich  failing,  the  heirs  male  of  George  Melville,,  son  of 
Jean  Bowman,  his  sister-germain,  and  their  heirs  male; 
Mrhich  failing,   certain   other  substitutes;    which  failing, 
the  heirs  female   of  the  body  of  the  said  George  Mel- 
ville;"   which    failing,   the    heirs   male   of  a  sister    by 
^be  half    blood,   and   their   heirs  male  ;    **  which  failing, 
the  lawful  heirs  male  of  the  body  of  Isabella  Melville, 
eldest  daughter  of  Jean  Bowman,  (his  eldest  sister  by 
George  Melville),  and  their  heirs  male  ;'^  (under  this  sub- 
stitution the  appellant  was  called),  "  which  failing,  to  the 
'*  licirs  male  of  the  body  of  the  second  daughter  of  Isabella 
*'  Melville;  which  failing,  to  the  heirs  male  of  Agnes  Hen- 
**  derson,  the  eldest  daughter  of  his  youngest  sister."     (Un- 
^^r  this  destination  the  respondent  was  called.)     And  there 
^^re  other  substitutes  called  after ;  and  then  the  clause 
^ound  up  in  the  following  terms : — **  which  all  failing,  to 
*  ^ny  other  person  or  persons  who  should  be  nominated  and 
<^led  to  the  saccession  by  any  writing  under  his  hand  at 
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1802.       "  ^°7  ^™^  thereafter ;  and  failing  such  nomination,  to  his 

<*  own  nearest  and  lawfal  heirs  and  assignees  whatever." 

WILSON  The  deed  reserved  power  **  at  any  time  in  my  Kfe,  et 

"  etiam  in  articulo  mortis^  not  only  to  alter  and  change  this 
''  present  settlement  and  tailzie,  bat  also  to  sell  and  wad- 
"  set  the  lands. 
1763.  In  the  year  1763,  Walter  Bowman  executed  anotlt^  willy 

in  the  English  form,  by  which  he  expressly  revoked  all  other 
wills  and  testaments,  and  validly  devised  his  estate,  real 
and  personal,  in  England.  And,  of  the  same  date,  he  exe- 
cuted a  deed  for  the  purpose  of  conveying  his  estate  of 
Logic  in  Scotland,  which  was  invalid,  being  defective  in  the 
solemnities  required  by  the  law  of  Scotland  in  the  trans- 
mission of  heritage.  Hence  the  present  question,  arising 
upon  the  effect  of  the  deed  1757,  and  of  the  will  in  1763, 
together  with  the  defective  deed  executed  in  regard  to  the 
Scotch  estate  of  same  date.  There  was  no  express  revoca- 
tion of  the  entail  1757 ;  but  there  was  an  implied  revoca- 
tion^ from  the  estate  of  Logic  being  of  new  conveyed  to  par- 
ties not  exactly  in  all  respects  the  same. 

By  this  last  deed  (1763)  applicable  to  Logie,  the  gran- 
tor bound  himself,  and  his  heirs  and  successors,  to  resign, 
and  granted    procuratory   for   resigning    the  said    lands, 
to  and  in  favour  of  himself,  and  of  the  heirs  male  of  his  body, 
*^  whom  failing,  to  James  Bowman,  merchant  in  Oporto,  in 
*'  Portugal,  his  younger  brother  of  the  half  blood,  and  the 
'*  heirs  male  of  his  body ;  which  failing,  to  George  Melville, 
*'  son  of  Jean  Bowman,  his  eldest  sister-germain,  and  the 
"  heirs  male  of  his  body  ;  which  failing,  to  Robert  Hender — 
''  son  (the  respondent),  grandson  of  Isobel  Bowman,  his^ 
"  younger  sister-germain,  and  the  heirs  male  of  her  body,'^ 
&c.     It  contained  the  usual  clauses  of  a  strict  entaiL 

James  Bowman,  the  first  substitute,  predeceased  the  en^ 
tailer.  The  next  substitute,  by  the  latter  deed,  was  George 
Melville.  By  the  first  deed,  George  Melville's  son  was  nex^  ^ 
substitute. 

The  difference  between  the  first  and  latter  deeds  con^ 
sisted  in  George  Melville's  heirs  male  alone  being  called  ic: 
the  first  deed,  but  not  himself ;  whereas,  in  the  last,  George 
MelviHe  himself,  as  well  as  his  heirs  male,  was  called. 

The  will  1757,  as  to  the  English  estates,  was  found,  aft^^ 
his  death,  in  his  repositories,  cancelled ;  but  the  deed  ^^ 
entail  1757  was  found  uncancelled. 

James  Melville,  the  son  of  George  MelviUe^  made  up  titl^^ 
to  the  estate  of  Logie,  under  the  deed  1757,  and  possessed  fV^ 
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ten  years  before  his  death.     After  his  death,  he  was  sue-        i802. 

ceeded  under  that  entail  by  the  appellant.     But  the  re-    

spondent  haying  served  himself  heir  of  tailzie  and  provision      wilson 
under  the  deed  of  1763,  he  charged  the  appellant  to  enter   hbndebson. 
heir  under  the  deed  1757,  to  George  and  James  Melville; 
and  then  brought  the  present  action,  concluding,  1.  That  the 
later  deed  of  1763,   having  been  specially  referred  to  in 
Walter  Bowman's  will,  of  the  same  date,  and    executed 
mico  cofUextu;  and  George  and  James  Melville,  by  taking 
benefit  under  that  vrill,  having  become  bound  to  ratify  the 
deed  of  tailzie,  the  same  was  rendered  a  valid  and  effectual 
settlement  of  the  estate  of  Logie.     2.   That  the  appellant 
ought  to  be  decerned  to  implement  the  deed  of  tailzie  1763, 
by  making  up  titles,  and  denuding  in  favour  of  the  respond- 
ent; And,  3.  That  it  should  be  found  and  declared  that  the 
Bald  deed  of  entail  1763,  as  connected  with  and  executed  in 
reference  to  the  prior  investitures,  is  valid  and  effectual  in 
law,  to  the  effect  of  being  a  good  nomination  of  heirs,  in 
terms  of  the  powers  reserved  by  the  grantor. 

It  was  argued,  that  the  first  conclusion  supposed    that 
the  instrument  1763  was  in  itself  void,  that  the  succes- 
non  was  open  to  the  heirs  at  law,  and  that  James  Melville, 
tt  well  as  George,  by  taking  under  the  will,  were  bound  l\y 
the  void  instrument  of  1763,  to  which  the  will  referred. 
Bat  James  did  not  take  under  the  will,  and  George,  sup- 
posing him  to  have  taken  under  the  will,  was  heir  at  law 
only  to  a  moiety  of  the  estate  of  Logie.    It  further  sup* 
posed,  that  George  Melville  had  made  his  election  ;  but,  if 
he  made  his  election,  he  would  either  have  taken  the  whole 
^Btate,  under  the  instrument  of  1763,  or  one  half  of  it,  as 
^eir  at  law  of  the  testator,  but  he  did  neither  the  one  nor 
^he  other.     Moreover,  the  appellant  did  not  take  through 
George  Melville.    He  took  under  the  deed  1767.    The  con- 
^losion  also  supposed  the  latter  deed  not  in  existence,  yet 
^s  action  is  founded  on  a  charge  to  the  appellant  to  enter 
^eir  under  this  very  deed.     2.  The  second  conclusion  was  a 
Necessary  consequence  of  the  first,  and  was  liable  to  the 
^me  exceptions ;  while  the  third  conclusion  was  a  contra- 
diction to  the  two  preceding,  namely,  that  the  deed  1757 
^as  valid,  but  that  the  doed  1763,  being  executed  with 
Reference  to  it,  and,  in  virtue  of  reserved  powers  therein, 
Was  thereby  yalidated,  or  at  least  good  as  a  nomination  of 
heirs,  whereas,  in  point  of  fact,  it  was  a  distinct  and  separate 
deed  of  entail  in  itself,  and  being  destitute  of  the  statutory 
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1802.      solemnities,  could  not  validly  convey  heritage  in  Scotland, 

nor  good  even  as  a  nomination  of  heirs. 

WILSON  Of  this  date,  the  Ordinary,  (Lord  Justice  Clerk  M'Queen), 

HENDERSON,  pronouuccd  this  interlocutor,  "  In  respect  that  Walter  Bow- 
Feb.l  1, 1794.  *'  man's  deed  of  entail  of  the  estate  of  Logic,  1763,  is  spe- 
"  cially  referred  to  in  his  will,  as  the  settlement  of  his 
''  affairs,  and  that  George  Melville  was  not  entitled  to  ap- 
''  probate  and  reprobate  any  part  of  the  said  will ;  and  that 
*'  Melville  having  taken  up  the  personal  estate  to  the 
•*  amount  of  £10,000,  finds,  That  he  was  thereby  bound  to 
**  ratify  the  said  deed  of  entail  1763.  And  as  the  defender, 
*'  George  Wilson,  cannot  now  make  up  titles  to  the  said 
*'  estate  of  Logic,  as  heir  of  James  Melville,  under  the  said 
"  entail,  without  being  under  the  like  obligations  with  him  : 
"  Therefore  finds,  the  said  deed  of  entail,  1763,  was  ren- 
''  dered,  and  is  now,  a  valid  settlement  of  the  said  estate  of 
"  Logie ;  and  decerns  the  defender,  George  Wilson,  to  im- 
"  plement  the  same,  by  making  up  titles,  and  denuding  in 
''  terms  thereof,  in  favour  of  the  pursuer  and  the  other  heirs 
**  therein  mentioned/' 

Majand  11        On  representation,  the  Lord  Ordinary  adhered;  and  on 

June  1794.  reclaiming  petition  to  the  Court,  the  Lords  ordered  memo — 
rials  on  the  several  points,  to  which  the  conclusions  of  thc^ 
libel  applied. 

Thereupon,  a  counter  action  was  repeated,  ineiderUer^  by^ 
the  appellant,  to  have  it  declared,  1.  That  he  had  right  to  sac^z 
ceed  to  Logie  by  virtue  of  the  entail  1757,  on  the  suppos^E 
tion  that  it  was  not  revoked  ;  that  he  had  a  right  to  succee    ^ 

to  Logie,  without  any  obligation  to  denude  in  favour  < 

Robert  Henderson.     2d.  That  supposing  it  revoked,  the^Br 
and  in  that  case,  the  foresaid  title  or  service  of  James  M^k-  J 
ville,  as  heir  of  tailzie  of  Walter  Bowman,  and  the  foresa^Ed 
charter  and  infeftment  following  thereon,  together  with  tfcae 
foresaid  charges  executed  by  the  said  Bobert  Henders«=»n 
against  the  pursuer,  ought  to  be  set  aside,  and  that  the  sl^ 
pellants,  George  Wilson  and  others,  heirs  ab  intestcUo  of  tlie 
said  Walter  Bowman,  may,  independent  of  any  settlemexst, 
make  up  titles  to  the  lands  of  Logie. 

The  question,  whether  the  entail  of  1763,  though  ineffect- 
ual as  a  conveyance  of  the  estate,  could  operate  as  a  good 
revocation  of  the  deed  1 767,  was  brought  into  the  discus- 
sion by  Catherine  and  Christian  Melvilles,  daughters  o( 
Jean  Bowman,  the  eldest  sister  of  the  testator,  and  mother  I 
of  George  Melville.  J 
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Of  thLi  date,  the  Lords  pronounced  this  interlocutor  : —        1802. 

*•  Having  advised  this  petition,  with  the  memorials  in  the   

"  cause,  alter  the  interlocutor  reclaimed  from,   and   find      "^^^^^ 
*'  that  the  succession  to  the  estate  of  Logic  falls  to  be  go-  ukndkrsok. 
"  femed  bj  the  deed  of  entail  executed  by  Walter  Bowman  J"i^e  25,1795. 
"  m  the  year  1757,  and  therefore  assoilzie  the  petitioner 
"  from  the  action  brought  against  him  by  Robert  Hendcr- 
"  son,    and  decern ;    and   decern   also  in   the   declarator 
"*  brought  by  the  petitioner  accordingly ;  but  find  it  unne- 
"  cessary  hoe  statu  to  decide  as  to  the  residue  of  the  per- 
''  Bonal  estate  of  the  said  Walter  Bowman." 

The  respondent,  and  Catherine  and  Christian  Melvilles, 

reclaimed,  when  the  Court  again  altered,  and  found  "  the  Jan.  31,1797. 

"  procuratory  of  resignation  executed  by  Walter  Bowman  in 

''  1757,  was  a  valid  and  formal  settlement  of  his  estate,  ex- 

"clading  his  heirs  at  law;  but  qualified  with  an  express 

"reservation  of  powers  to  invert  or  alter  the  order  of  sue- 

"sioQ,  and  the  other  clauses  and  conditions  therein  contain- 

"ed:  Find  that  the  procuratory  1763  being  formally  exe- 

'*  cated,  according  to  the  lex  loci,  although  not  according 

'*to  the  solemnities  of  the  law  of  Scotland,  contained  a 

"  sufficient  declaration  of  the  grantor's  will  with  regard  to 

"his  succession,  in  exercise  of  his  reserved  powers,  and 

"  must  be  held  as  part  of  the  total  settlement :  And  fur- 

"  ther,  that  James  Melville  and  his  father  having,  upon 

"  their  succession,  taken  benefit  from  all  the  deeds,  were 

*'  not  at  liberty  to  approbate  and  reprobate ;  and  that  the 

^*  subsequent  heirs  must  be  equally  bound ;  therefore  alter 

^*  the  last  interlocutor.     Find,  decern  and  declare  in  favour 

*'  of  Robert  Henderson,  accordingly."    And,  on  reclaiming 

petition,  the  Court  adhered.  ^eb.  21,17U7. 

Against  the  interlocutors  of  the  Lord  Ordinary  of  21st 
Feb. — May  and  11th  June  1794,  and  the  interlocutors  of  the 
Court  of  Session  of  31st  Jan.  and  21st  Feb.  1797,  the  pre- 
<^nt  appeal  was  brought  to  the  House  of  Lords. 

Pleaded  for  the  Appellant. — The  deed  1763,  which  re- 
voked the  entail  of  1757,  is  not  a  valid  deed,  either  as  a  no- 
niination  of  heirs,  executed  under  the  reserved  power  in  the 
deed  1757,  or  valid,  from  George  Melville  or  James  Mel- 
ville having  derived  benefit  from  under  the  will ;  1st.  be- 
<^U8e,  as  a  nomination  of  heirs,  the  deed  1763  is  not  exe- 
cuted with  reference  to  the  deed  1757>  but  is  in  all  respects 
&  substantive  and  independent  deed,  containing  all  the 
claoses  in  the  latter  deed,  with  a  number  of  additions  and 
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alterations,  which,  if  effectual,  would  have  totally  Buperseded 
that  deed.     In  the  second  place,  it  is  equally  invalid  as  a  no* 
WILSON      mination  of  heirs  as  it  is  as  a  substantive  deed,  because  every 
deed  relative  to  heritage  must  be  executed  according  to  the 
formalities  required  by  the  law  of  Scotland,  otherwise  it  is  null 
and  void  ;  and  the  deed  1763  not  bearing  the  name  and  de- 
signation of  the  writer  thereof,  nor  those  of  the  witnesses 
who  attested  it,  was  therefore  null  and  void  to  all  intents  and 
purposes.    3d.  Because,  as  to  the  benefit  derived  by  George 
and  James  Melville  under  the  will,  it  is  clear  that  the  will 
and  the  deed  1763  were  two  separate  instruments ;  and  al- 
though the  will  makes  reference  to  the  entail  1763  of  Logie, 
yet  it  is  only  in  so  far  as  it  directs  the  residue  to  be  laid  out 
in  the  purchase  of  lands,  which  the  will  directs  to  bo  settled 
on  the  same  heirs  as  in  the  deed  1763.     They  are  not  made 
with  reference  to  each  other.     They  are  not  one  and  the 
same  deed,  but  distinct  settlements.    And,  on  these  grounds, 
the  plea  of  approbate  and  reprobate  cannot  apply.     So  thab 
the  instrument  1763,  which  is  void  in  itself,  cannot  receive 
effect  merely  because  the  testator,  in  making  reference  to 
it  in  his  will,  executed  of  same  date,  imagined  it  was  valid 
and  effectual.     4tb.  Separatim,  But  the  estate  of  Logie  must 
be  regulated  by  the  deed  1757,  unless  it  has  been  validly 
revoked  by  the  instrument  1763.     This  latter  deed   con- 
tains no  express  revocation  of  it.     The  deed  1757  remained 
uncancelled  at  the  testator's  death,  and  it  cannot  be  re- 
voked merely  by  an  instrument  conveying  the  same  estate, 
which  in  itself  is  absolutely  void,  for  want  of  the  statutory 
solemnities.     But  even  supposing  the  instrument  1763  sof' 
ficient  to  revoke  the  deed  1757,  then  the  succession  to  the 
estate  of  Logie  is  open  to  the  heirs  at  law,  and  the  appel- 
lant is  entitled  to  one-sixth  part  thereof. 

Pleaded  for  the  Respondent. — By  the  instrument  1763 
the  estate  of  Logie  now  descends  to  the  respondent  Robert 
Henderson.  And  though  this  deed  be  not  per  se  a  complete 
and  effectual  conveyance,  because  of  its  wanting  the  statu- 
tory solemnities,  yet  it  is  nevertheless  sufficient,  as 'a  nomi- 
nation of  heirs,  when  taken  in  connection  with  the  other 
deed  1757.  It  must  be  viewed  in  connection  with  thisb^ 
ter  deed,  and  taken  as  an  exercise  of  the  reserved  faculty 
contained  therein.  The  deed  1757  remained  in  the  power 
of  the  grantor.  By  it,  he  reserved  power  to  alter  in  whole 
or  in  part.  It  cannot  therefore  subsist  except  in  so  far  as 
it  has  been  allowed  to  remain  unaltered.     But  by  the  deed 
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1763,  it  was  virtually  ihoagh  not  expreaaly  revoked.    The       1802. 
deed  conyeyed  the  estate  to  another,  and  hence  an  implied     ■ 
rerocation,  which  is  as  good  as  an  express  one.    Although      ^'^^<>^ 
the  actual  transmission  of  a  feudal  right  requires  the  parti-  hsnderson. 
cnlar  forms  and  technical  clauses  adapted  to  that  purpose, 
yet,  in  order  to  create  a  personal  right  in  favour  of  a  parti- 
cular set  of  heirs,  entitling  them  to  get  the  investiture  alter- 
ed, nothing  more  is  necessary  than  such  a  deed  as  contains 
on  obligation  express,  or  even  virtual,  to  that  effect,  on  the 
proprietor  or  his  heirs.     The  instrument  1763  is,  both  in 
form  and  substance,  binding  on  the  granter  and  hiaheirs,  to 
rengn  the  lands  of  Logie^  in  favour  and  for  new  infeftment 
of  the  same,  to  the  series  of  heirs  therein  named.    And  this 
is  sofficient  to  sustain  the  present  action ;  and  although  this 
procuratory  of  resignation  is  defective  in  point  of  solemnity, 
according  to  the  law  of  Scotland,  yet,  as  there  was  a  last 
will  and  testament,  of  the  same   date,  disposing  of  Mr. 
Bowman's  personal  estate  to  a  considerable  amount,  and  as 
James  Melville,  and  his  father  George  Melville,  took  bene- 
fit from  that  will,  and  by  virtue  thereof  possessed  themaehes 
of  the  whole  proceeds  of  the  estate  in  England,  real  and 
perBonal,  they  became  bound  to  confirm  and  make  good 
the  other  part  of  the  same  settlement  as  to  Logic.     And, 
living  accepted  benefit,  they  could  not  approbate  and  re- 
probate the  same  deed.     The  case  of  Martin,  &c.  d.  Martin,  vide  ante  vol. 
was  applicable  to  the  present,  where  the  doctrine  now  con-ui*  p*  421. 
tended  received  effect  in  the  Court  below,  and  the  House  of 
Lords. 

After  hearing  counsel. 

Lord  Thublow  said, — 
"  My  Lords, 

^  The  interlocator  of  1795  was  accurately  decided,  and  founded 
^  the  true  principles  of  Scotch  law.  I  read  over  the  other  interlo- 
^rs,  feeling  considerable  prejudice  in  their  fiavour,  from  the  great 
aothority  of  the  judges  by  whom  they  were  pronounced,  and  my 
personaf  respect  for  most  of  them,  but  without  being  able  to  compre- 
hend the  reasons  upon  which  they  are  founded. 

"  I  should  have  been  glad  to  have  gone  more  at  length  into  the 
case,  if  my  present  state  of  health  would  hare  permitted  it,  and  to 
We  examined  the  different  cases  referred  to.  Most  of  them  were 
origmally  cited  by  the  respondents.  They  have  little  to  say  to 
the  real  point  before  us,  but,  so  far  as  they  have,  they  rather  go 
to  confirm  the  interiocutor  of  1795.    But  I  shall  shortly  state  why  I 


V. 
UE\DKRSON< 


324         CASES  ON  APPEAL  FROM  SCOTLAND. 

1802.       think  the  interlocutor  of  1795  ought  to  be  qffinned,  and  the  others 

reversed. 

''  The  clause  in  the  deed  1757,  reserring  a  fiuniltj  to  alter  and 
change  it,  is  a  power  to  dispone  anew,  and  not  a  power  to  engraft  a 
new  succession  upon  the  original  settlement  by  an  accessory  deed. 
Such  a  power,  exercised  as  it  is  contended  it  has  been  here, 
was  never  heard  of  as  sustained  in  the  law  of  Scotland.  The  coun- 
sel for  the  respondent  being  asked,  whether  he  could  produce  anj 
case,  answers  that  he  can  produce  no  such  case. 

''  There  is,  indeed,  a  power  of  nomination  contained  in  the  deed 
of  1 757^  which  Walter  Bowman  might  have  exercised  by  an  acces- 
sory deed ;  but,  to  have  done  so,  he  must  have  referred  to  the  ori- 
ginal instrument  under  which  he  exercised  that  power.  Here  there 
is  no  such  reference  to  the  deed  of  1 757  to  render  it  effectual,  even 
supposing  that  the  reservation  gives  a  power  to  engraft  a  new  suc- 
cession by  a  relative  instrument. 

^*  There  never  was  a  stricter  entail,  so  far  as  seen  or  read  of,  than 
that  created  by  the  deed  of  1757*  so  much  so,  that  James  Melville 
contravened  by  omitting  to  register  it.  Of  the  same  date  with  chat 
deed,  there  was  a  will  relative  to  his  English  estate,  of  which  I  need 
say  no  more  than  that  it  was  found  cancelled  at  his  death.  There 
was  also  a  subsequent  will  in  1763,  but  the  deed  of  1757  was  found 
uncancelled. 

*"*  I  agree  with  what  was  stated  at  the  Bar  as  to  the  effect  of  a 
voluntary  deed,  like  this  of  1757*  kept  in  the  granter's  custody,  that 
it  was  completely  in  his  power.  If  he  had  taken  infeftment  upon  ft, 
it  might  have  been  different,  still,  being  absolute  fiar  of  the  estate, 
he  might  have  done  what  he  pleased  with  it.  But  if  he  once  poln 
lished  the  deed,  it  was  no  longer  in  his  power.  The  clause,  there- 
fore, reserving  the  power  of  revocation,  and  to  dispone  anew  hj  an 
original  deed  of  disposition,  was  not  totally  inept,  since  a  case  might 
happen,  under  which  a  new  disposition  of  the  estate  could  only  be 
made  in  consequence  of  this  reservation. 

'<  By  the  will  of  1763,  the  testator  desired  his  personal  property 
to  be  laid  out  on  lands,  which  he  directed  to  be  settled  in  the  man' 
ner  described  by  a  deed  executed  of  the  same  date.   I  call  it  a  deed  fot 
the  sake  of  perspicuity,  though,  not  being  duly  executed,  it  is  void  by 
statute.    Now,  let  us  see  how  far  the  one  is  combined  with  theotbeff 
so  that  the  will  can  be  said  to  refer  to  it  In  no  other  way  than  by  order' 
ing  how  the  money  is  to  be  laid  out  in  the  purchase  of  land,  and  ho^ 
that  land  is  to  be  settled,  does  this  appear.   This  mention  of  the  voi^ 
deed  may  render  it  sufficient  in  respect  of  binding  the  property  tho^ 
purchased,  but  it  does  so  in  no  other  respect.    The  consequence 
contended  for  is  by  no  means  conclusive,  that  because  it  must  ei^" 
graft  so  much  as  relates  to  the  settlement  described  in  the  will  upos^ 
particular  heirs,  that  therefore  it  adopts  the  clauses  which  refer   to 
another  and  distinct  estate.     This  puts  an  end  to  the  idea  of  spp^' 


r. 

UBNDKK80M. 


GASES  ON  APPBAL  FROM  SCOTLAND.     325 

bate  and  reprol>ate»  for  the  deed  1763^  as  to  conyejing  the  estate  of        1802. 

Logie,  is  a  perfect  nallitj  ;  and  though  it  is  said  that  it  is  expressive    

of  an  intention  to  dispose,  it  is,  as  I  have  abreadj  observed,  referred  wilson 
to  bj  the  will,  onlj  so  far  as  to  settle  the  land  which  is  to  be  pur- 
chased with  the  English  property. 
^  There  is  said  to  be  a  revocation.  But  how  can  a  void  deed  be  a  re- 
Tocation  ?  The  operation  of  a  void  settlement  can  be  no  more  effectual 
to  revoke  than  to  convey.  If  the  contrary  were  true,  it  would  go  to 
refose  all  the  interlocutors,  for  they  all  go  upon  the  ground  that  the 
deed  1757  is  an  existing  deed.  The  attempt  to  fetter  it  by  the  in- 
itnmient  of  1763»  I  consider  as  very  idle.  In  all  Courts  of  justice, 
iKit  especially  in  Scotland,  where  written  instruments  are  peculiarly 
ncred,  it  is  of  the  greatest  importance  that  they  should  be  construed 
by  fixed  roles  of  interpretation.  If  we  once  depart  from  principles  or 
otaUished  roles  of  law,  under  a  notion  of  some  peculiar  hardship,  it 
will  be  impossible  to  know  what  estate  parties  are  to  take  under  a 
conveyance.  I  don't  mean  to  pass  any  particular  reflection  on  the 
•dministratiQn  of  justice  in  the  Courts  in  Scotland.  The  same  thing 
bis,  in  some  respects,  taken  place  in  this  country ;  for  as  old  Wil- 
Isaham  used  to  say,  '  No  man  could  tell  what  a  will  was,  until  he 
got  to  the  House  of  Lords,  owing  to  strained  niceties  and  refined  in- 
terpretations.* The  old  Scottish  law  was  very  simple  in  its  regu- 
lations, as  to  heritable  property,  and  there  was  no  place  in  which 
titles  were  more  secure.  I  cannot  but  say,  however,  that  modem 
dediions  have  very  much  departed  from  that  ancient  simplicity. 

'*  I  therefore  move — ^That  the  interlocutors  complained  of  be  re- 
msed ;  that  the  interlocutor  of  1795  be  afi&rmed,  and  that  the  ap- 
pellant be  assoOzied  from  the  conclusions  of  the  action  brought  by 
tbe  respondent,  and  that  it  be  decerned  for  him  accordingly  in  the 
declarator  brought  by  him." 

It  was  therefore  ordered  and  adjuged  that  the  several 
interlocutors  complained  of  in  the  appeal,  so  far  as  the 
same  concern  the  estate  of  Logie,  which  belonged  to 
the  last  Walter  Bowman,  be  reversed.  And  find  that 
the  Buccesaion  to  the  said  estate  falls  to  be  governed  by 
the  deed  of  entail  executed  by  Walter  Bowman  in  the 
year  1757 ;  and  it  is  therefore  ordered  that  the  appel- 
lant be  assoilzied  from  the  action  brought  against  him 
by  the  respondent  Robert  Henderson,  and  decern ; 
and  decern  also  in  the  declarator  brought  by  the  ap- 
pellant, according  to  the  prayer  of  his  declarator. 

For  the  Appellant,  Wm.  Alexander^  Ro.  Craigie^  M.  Nolan. 
For  the  Respondent,  Robert  Blair,  Wm.  Adam. 
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TUK8I0NET,  ^he  Keepbr,   Commissioners,  and  whole)     j^j^^Uants; 
&c.  Society  of  Writers  to  the  Signet,        3 

V. 

SOCIETY  OP    The  Society  of  Solicitors  in  the  Court  of  1 
SOLICITORS,       Session,  Court  of  Commission  of  Teind8,>    Respondents, 
and  High  Court  of  Justiciary,  ) 

House  of  Lords,  7th  April  1802. 

Exclusive  Priyileoes  of  Clerks  to  the  Sionbt^ — Regulations. 
— ^The  Writers  to  the  Signet  haying  claimed  exclusiye  pririlege 
in  certain  departments  of  business  before  the  Court,  enacted  cer- 
tain regulations  increasing  their  fees,  and,  to  protect  their  ezdu. 
sive  priyileges,  the  Society  of  Solicitors  presented  a  petition  and 
complaint  to  the  Court,  complaining  of  these  regulations.     Held,  ^ 
in  the  Court  of  Session,  that  the  Writers  to  the  Signet  had  ai^ 
exclusive  privilege  of  libelling  and  preparing  privileged  summon — 
888  which  pass  on  a  bill,  but  that  they  had  no  exclusive  privilege 
of  libelling  ordinary  summonses   which  do  not  require  to   b^ 
passed  on  a  bill ;  and  that  they  could  not  prohibit  their  member--s 
from  signing  such  summonses.    Also  held,  that  bills  of  snspem^  * 
sion  and  advocation  may  be  signed  by  a  practitioner  before  tl^  -m 
Court,  whether  Writer  to  the  Signet  or  Agent.    Affirmed  in  ttm.^ 
House  of  Lords. 

The  Society  of  Writers  to  His  Majesty's  Signet  havics^ 
.    claimed  exclusive  privilege  of  libelling  all  summonses,  and 
of  signing  all  bills  of  suspension  and  of  advocation,  and  also 
of  charging  and  exacting  of  fees  therefor^  according  to  a  cer* 
tain  rate  fixed  by  them,  as  well  as  the  fees  paid  on  these 
letters  at  the  Signet  Office  and  Bill  Chamber  respectively; 
they  enacted  several  bye  laws,  having  for  their  object,  the     | 
confining  the  whole  business  to  themselves.     In  particular,     j 
they  enacted,    1.  That  no  letters  should  pass  the  Signet 
gratis,  which  had  before  been  the  case  ;   and,  2.  That  00 
member  of  the  Society  should  subscribe  bills,  summonses, 
letters,  precepts,  retours  of  service,  &c.  for  any  other,  but 
such  only  as  have  been  drawn  and  written  by  himself. 

The  respondents  presented  a  petition  and  complaint  to 
the  Court  against  these  regulations,  as  having  in  view  the 
entire  exclusion  of  the  Society  of  Solicitors  from  the  busi- 
ness of  the  Court ;  and,  besides,  that  they  had  enacted  regu- 
lations in  regard  to  matters  which  were  entirely  beyond  tbcir 
power  and  jurisdiction.     More  particularly  they  complainc<i> 
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1.  Againat  their  right  to  increase  their  Signet  letter  fees,  which       1 802. 
was  a  matter  only  under  the  control  of  Parliament  or  the  Coart. 


2.  That,  as  agents  and  solicitors  admitted  by  the  Court,  they  ^^^^^"^  ^ 
had  an  equal  right  with  the  clerks  to  the  Signet,  to  libel  thb  signbt, 
the  aommonses  in  those  cases  where  they  were  employed  by  ^^' 
the  pursuer ;  and,  3.  That  they  had  the  same  right  of  socistt  or 
drawing  bills  of  suspension  and  advocation ;  and,  4,  That  solicitors. 
the  writers  to  the  Signet  had  no  right  to  prohibit  solicitors  ^' 

from  entering  into  partnership  with  agents  or  others  not  of 
the  Society,  so  as  to  carry  on  such  branches  of  business. 

The  Lords,  of  this  date,  found,  "  That  the  Keeper,  Com-  Jan  31, 1790. 

''  missioners,  and  Society  of  Clerks  to  the  Signet,  though 

"  entitled  to  all  the  privileges  of  a  corporation,  have  no 

'*  power,  by  their  own  authority,  to  increase  their  legal  or 

"established  fees,  and  therefore  prohibit  and  discharge 

*'  them,  in  time  coming,  from  demanding  or  taking  from  the 

*' complainers,  the  additional  fees  attempted  to  be  estab- 

"  lished  by  their  act  and  regulation  complained  of,  dated  Ist 

'*  February  1796 :  Find  the  appellants  have  the  exclusive 

**  right  and  privilege  of  preparing  and  signing  all  Signet 

'*  letters,  and  of  signing  all  summonses  passing  the  Signet  ; 

**  but  that  they  have  no  exclusive  privilege  to  sign  or  pre- 

'*  pare  bills  of  advocation  or  suspension :  Find,  that  as  they 

"  are  answerable  for  the  form  and  style  of  libelled  summon  • 

"  aes  passing  the  Signet,  they  are  entitled  either  to  prepare 

"or  revise  them.     But  find,  That  they  have  no  right  to 

"  prohibit  the  members  of  their  society  from  signing  libel- 

"  led  summonses,  which  may  have  been  written,  or  drawn,  by 

"  others,  upon  such  members  receiving  the  full  fees  by  law 

"  exigible  by  them,  and  being  satisfied  that  such  summon- 

"  ses  are  properly  framed :  Find,  that  the  respondents  have 

"  a  right  to  prohibit  the  members  of  their  society  from  entcr- 

"  ing  into  partnership  with  agents  or  others,  not  of  the  so- 

"  ciety»  for  carrying  on  any  branch  of  business  falling  un- 

"  der  their  exclusive  privilege,  as  writers  to  the  Signet ; 

**  But  find.  That  the  members  of  the  Society  may  lawfully 

"  enter  into  partnership  with  others  for  carrying  on  any 

"  branches  of  business  separate  and  distinct  from  their  ex- 

''  elusive  department,  as  writers  to  the  Signet,  and,  in  so 

"  far,  prohibit  and  discharge  the  Keeper,  Commissionerd,  and 

**  Clerks  of  the  Signet,  from  enforcing  or  carrying  into  exe- 

**  cution  the  regulations  complained  of,  dated  the  11th  day 

**  of  July  1796,  and  decern."     On  reclaiming  petition,  the 

Court,  of  this  date,  found,  "  That  Bills  of  advocation  and  JuW  2,  1700. 

*•  aospension  may  be  signed  by  the  practitioner,   whether 
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1802.       "  writer  to  the  Signet  or  agent,  by  whom  the  same  a 

"""~"~*    '*  drawn  or  presented,   but  must  also  have  marked  up 

wTrrKRf*  TO  "  *^®™  *^®  name  of  the  writer  to  the  Signet  by  whom  t! 

THE  sfGNET,  *'  Icttcrs  aro   to  be  afterwards  expede,  that  the  same, 

^^'        **  passed,  may  be  delivered  to  him  by  the  clerk  to  the  Bil 

sociBTTOF   **  Find,  That  the  writers  to  the  Signet  have  the  ezclusi 

SOLICITORS,   ««  privilege  of  libelling  or  preparing  privileged  sammonsi 

*'  which  pass  upon  a  bill,  but  have  no  exclusive  privilege 

'*  libelling  ordinary  summonses,  which  do  not  require  to  I 

"  passed  upon  a  bill,  and  that  they  have  no  right  to  pr 

''  hibit  the  members  of  their  Society  from  signing  any  sut 

*'  summonses,  although  that  part  of  it,  which  is  called  t1 

"  libel,  may  be  written  or  drawn  by  others,  upon  receivii 

**  the  full  fees  by  law  exigible  for  revising,  or  framing  tl 

''  formal  part  of  the  summons,  and  authenticating  the  san 

"  by  their  signature ;  and  with  these  explanations  and  alte 

**  ations  adhere  to  the  interlocutor  reclaimed  against." 

Feb.  25, 1800.     On  reclaiming  petition,  the  Lords  pronounced  this  inte 

locator,  **  The  Lords  adhere  to  their  interlocutor  reclaim( 

"  against,  and  refuse  the  desire  of  the  petition,  with  tl 

*'  following  explanations:  1.  That  the  name  of  the  vmU 

"  to  the  Signet,  who  is  to  expede  the  letters  upon  a  passe 

"  bill  of  advocation  or  suspension,  is  only  to  be  markc 

**  upon  the  bill  when  it  is  carried  to  the  Signet  ofEce, 

'^  order  to  have  the  letters  expede.    2.  That  the  exclusi' 

"  privilege  of  the  writers  to  the  Signet  of  libelling  and  pr 

''  paring    summonses,   extends    only  to  those  summons^ 

"  which  cannot  pass  the  Signet  without  a  bill." 

Against  these  interlocutors  the  present  appeal  wa 
brought  to  the  House  of  Lords. 

Pleaded  /or  the  Appellants. — 1.  The  appellants  having  re 
Holved  to  make  additions  to  their  charges  for  Signet  letters, 
they  never  pretended  that  they  had  authority  so  to  enforce 
such  regulations,  if  unreasonable  in  themselves,  or  that  in  this 
respect  they  were  subject  to  no  control ;  but  they  do  con- 
tend, under  the  sanction  of  repeated  practice,  and  from  the 
reason  of  the  thing,  that  they  have  a  right  to  make  such  re- 
gulations binding  on  their  own  members,  though  subject  to 
question  from  other  parties,  if  by  them  these  be  deemed 
exorbitant.  But  it  is  not  alleged  that  the  charges  here  are 
unreasonable.  The  right  of  the  Society  to  make  such  regu- 
lations has  long  been  acquiesced  in  by  the  public,  and  sanc- 
tioned by  the  Court.  2.  Their  exclusive  right,  as  CIer)[s  to 
the  Signet,  to  prepare  and  present  bills  of  advocation  and 
suspension,  is  clearly  established,  and  existed  even  before 
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tho  institution  of  the  College  of  Justice.      They  had  the       ld02. 
same  exclosive    privilege   of  drawing  and  signing  letters    — — - 
of  suspension  and  advocation.     Indeed,  this  exclusive  privi-  ^pJ^iKasTo 
Jege  extends  to  all   writs  passing  the   Signet,  including  ^ue  siomkt, 
c^ummonsoB ;  and  there  is  no  warrant  or  authority  for  making        *®* 
3.ny  distinction  between  privileged  and  unprivileged  sum-    socistt  ov 
imonses.     Tho  appellants  have  quoted  authorities,  the  most   solicitobs, 
direct,  in  support  of  their  privilege,  to  libel  all  summonses.        *^' 
This  right  has  been  denied ;  and,  it  has  been  alleged,  the 
exclusive  privilege  only  regards  privileged  summonses,  which 
pass  the  Signet  on  bills,  because  the  style  of  these  being  a 
natter  of  fixed  and  settled  form,  in  which  it  would  be  dan- 
gerous to  allow  the  smallest  alteration,  and  also  because  a 
responsibility  attaches  on  tho  party  whose  name  they  bear ; 
but  this  is  pure  invention  ;  for  the  responsibility  is  the  same 
in  both  cases,  and  therefore  there  is  neither  reason  nor  autho- 
rity for  making  any  distinction  between  the  one  and  the 
other.    3.  And  further,  the  interlocutor  appealed  against, 
in  80  far  as  it  finds  that  tho  Society  is  not  entitled  to  make 
regulations  to  prevent  its  members  from  entering  into  partner- 
ship with  persons  not  of  the  Society,  for  carrying  on  branches 
of  business,  is  erroneous,  because,  in  point  of  fact,  they 
have  made  no  regulation  on  that  head  whatever,  and  it  is 
extremely  problematical  whether  they  ever  shall ;  but,  whe- 
ther they  do  so  or  not,  does  not,  and  ought  not,  to  fall 
within  the  determination  of  this  case,  thereby  to  prejudice 
such  future  regulations,  if  they  shall  see  fit  to  enact  the 
eame.    Even  supposing  that  regulation  now  passed,  the  re- 
Bpoodents  could  have  no  interest  to  complain,  because  such 
regulations  could  be  made  by  the  Society  of  Writers  to  the 
Signet  only  to  affect  its  own  members.    In  so  far  as  it  re- 
gulates its  own  members,  such  an  agreement  would  be  both 
legal  and  justifiable. 

Pleaded  for  the  Bespondents. — 1.  The  appellants  had  no 
right  to  increase  their  fees  of  their  own  accord ;  and  the 
exactions  made  by  them,  under  their  late  regulations,  were 
unjost  to  the  respondents,  as  well  as  their  clients.  They 
had  no  right  to  exact  such,  because  the  fees  exigible  by 
the  clerks  to  the  Signet  have,  from  the  earliest  times,  been 
regulated  by  Parliament  itself.  2.  Tho  writing  of  bills  of 
Btispension  and  advocation  is  the  peculiar  business  of  an 
agent  or  solicitor ;  and  the  framing  and  attending  to  them,  in 
theb  progress  through  the  Bill-Chamber,  are  incompatible 
with  the  office  of  a  writer   to  the  ISiguet,  which  was    to 
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1^^*        attend  at  the  Signet  Office,  as  a  clerk  of  the  Secre 
.  State,  and  throw  into  the  form  of  letters  such  warr; 

wRiTEirs  TO  ^^^  brought  to  them  in  the  shape  of  bills.     Such  y 

•I  HE  siGNBT,  original  duty  of  writers  to  the  Signet,  and  therefoi 
^^         have  no  exclusive  right  of  writing  these  bills.     3.  Tl 

fiociKTT  OF   is  still  more  clear,  as  to  summonses  passing  the  Signet. 

SOLICITOR!*,  the  exception  of  special  cases,  which  require  particu! 
plication  to  the  Court  by  bill,  the  writers  have  never  I 
the  exclusive  right  or  practice  of  preparing  that  i 
those  writs  called  the  libel.  The  writing  of  those  sui 
ses,  like  bills  of  suspension  and  advocation,  is  insep 
connected  with  the  business  of  the  agent  and  solicitor  p 
ing  before  the  Court.  They  are  admitted  by  the 
under  this  understanding,  and  with  no  such  restricti< 
their  rights  as  the  appellants  point  at.  To  hold  the  re 
would  be  to  repeal  the  Act  of  Sederunt  1754,  made  1 
Court  of  Session  for  the  encouragement  and  protectio 
body  of  men,  whom,  after  experience  of  their  servic 
four  score  years,  the  Court  had  found  merited  a  pern 
establishment  under  the  protection  of  the  Court. 

After  hearing  counsel. 

Earl  of  Rosslyn  said, 
"  My  Lords, 

'^  This  is  not  the  first  time  that  the  present  parties  have  h 
fore  your  Lordships,  in  regard  to  the  matters  now  at  issue  h 
them.  The  respondents  bad  presented  a  petition  and  comp 
the  Court  of  Session,  the  subject  matter  of  which  was,  that 
new  regulations  had  been  made  to  their  prejudice  by  the  wr 
the  Signet — a  veiy  respectable  body.  Both  these  parties  were 
of  the  Court,  each  in  their  respective  departments.  One  of  the 
of  complaint  was,  that  while  the  fees  of  the  writers  to  the 
were  regulated  by  express  act  of  Parliament,  they  themseli 
taken  upon  them  to  increase  the  amount  of  them. 

*<  They  asked  time  till  the  then  next  Session  of  the  Court 
swer  the  complaint.  This  was  granted  them,  being  a  ma 
course,  and  well  understood ;  but  of  necessity,  and  for  the  s 
public  convenience,  the  Court  made  an  interdict,  suspend! 
effect  of  the  regulations  till  the  matter  was  inquired  into.  /' 
that  interdict,  so  manifestly  just  on  behalf  of  all  the  king's  si 
the  appellants  presented  an  appeal,  and  appeared  at  your  Lor 
bar.  Their  case,  however,  was  not  argued ;  their  counsel 
impropriety,  and  the  appeal  was  withdrawn. 

**  The  parties  then  entered  into  a  discussion  of  this  matter 
the  Court  of  Session  ;  and  it  has  been  the  subject  of  very  lal 
inquiry,  first,  on  the  part  of  the  writers  to  the  Signet,  and  aftei 
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of  the  agents.    The  result  was,  that  the  Court  has  estahlished  cer-        1 802. 
tain  relations,  so  that  the  husiness  of  the  Court  may  he  preserved 


in  its  due  course,  without  interruption,  and  these  appear  to  be  die-     preston 
tated  wiA  great  propriety.    We  have  not  here  a  matter  relating  to     ^^^^  ^^ 
the  private  interests  of  individuals,  but  to  the  regulations  of  practice  dundonald, 
in  a  Court  of  justice.     The  impropriety  of  calling  for  your  Lord-        &^' 
ships'  interference,  in  a  case  like  this,  as  for  as  I  know,  never  occur- 
red before. 

^  Attempts  have  been  made  in  this  country,  at  different  times,  to 
draw  into  ^scussion  in  one  Court,  what  had  been  matter  of  regula- 
tion in  another.  But  the  moment  such  a  purpose  was  perceived,  it 
was  put  a  stop  to.  None  of  such  parties  ever  fell  upon  the  absurd 
sdieme  of  calling  for  the  interference  of  your  Lordships  in  such  a 
case.  I  am  sorry  that  a  different  temper  prevailed  upon  the  present 
occasion. 

""I  know  the  body  of  writers  to  the  Signet  to  be  of  great  re- 
spectability ;  but  we  are  all  aware  of  the  warmth  and  animosity  that 
are  apt  to  arise  in  discussing  rival  interests,  as  in  the  present  case. 
1  most  blame  the  appellants  exceedingly  for  not  having  obeyed  the 
regulations  laid  down  upon  this  occasion  by  the  Court ;  and^  to 
mark  the  displeasure  of  your  Lordships  with  their  conduct,  I  move 
that  the  interlocutors  complabed  of  be  affirmed,  with  £100  costs.** 

It  was  accordingly 

Ordered  and  adjudged  that  the  interlocutors  be,  and  the 

same  are  hereby  affirmed,  with  £100  costs. 
For  the  Appellants^  Wm.  Adam,  John  Clerk. 
For  the  Respondentp,  Ed.  Law,  Cliaa,  Hope,  Ad.  Gillies, 

Tho8.  W.  Baird. 


^^^  KoBERT  Preston  of  Valleyfield,  Appellant ; 

^4rl  of  Dundonald  and  his  Creditors,  and  j 
fioBBRT  Watson,  Common  Agent  in  the  >  Respondents, 
Process  of  Ranking  and  Sale  of  his  Estates,  1 


House  of  Lords,  13th  April  1802. 

-UpERioR  AND  Vassal. — Clause  op  Pre-emption — Real  or  Per- 
sonal.— In  the  original  contract  of  feu  between  the  superior  and 
vassal,  there  was  no  pre-emption  clause  or  obligation  to  give  the 
superior  the  option  of  purchasing,  in  again  disposing  of  the  subject; 
but  it  was  alleged  that  this  was  understood,  and  in  a  subsequent 
disposition  of  the  subjects  by  the  vassal  to  his  brother,  the  latter 
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1^02.  granted  a  back  bond,  becomiDg  bound  to  give  the  saperior  \ 

first  option  of  purchase.     This  latter  party  was  neyer  infeft ;  a 
the  clause  in  the  bond  never  entered  into  the  subsequent  dispo 


PRKSTON 
V, 

EARL  OF  tions  or  infeftments.    He  conveyed  these  subjects  to  trustees 

DDNDONALD,      tho  bchoof  of  tho  Earl  of  Dundonald.    The  trustees  entered  ii 
^'*  possession,  and  then  divested  themselves  in  favour  of  the  Earl,  i 

to  whose  other  estates  it  merged,  and  was  confounded  with  thi 
as  held  of  the  crown.  When  the  Earl's  estates  came  to  be  sold 
his  creditors,  the  superior  objected  to  the  sale  of  Kirkbrae,  on  t 
ground  of  the  above  pre-emption  in  his  favour.  Held  in  the  Coi 
of  Session  that  the  right  of  pre-emption,  in  virtue  of  the  ba 
bond,  was  not  a  real  burden  on  the  lands,  and  could  not  be  effe< 
ual  against  creditors.  In  the  House  of  Lords  the  case  was  i 
mitted  for  reconsideration. 

Sept.  4, 1745.  By  a  feu  contract,  of  this  date,  General  Preston  and  £ 
George  Preston,  Bart.,  conveyed  a  parcel  of  land  call< 
Kirkbrae  to  General  James  Cochrane.  The  con8iderati< 
paid  was  £257. 13s.  4d., — the  lands  to  be  held  under  tl 
granters,  for  the  annual  payment  of  £1  of  feu  duty. 

It  was  alleged  that  it  was  understood  between  the  partic 
at  the  time  of  granting  this  conveyance,  that  the  Gener 
and  his  heirs  were  not  to  be  at  liberty  to  dispone  this  smi 
piece  of  land  to  any  stranger  without  first  offering  it  f 
sale  to  the  superior.  But  no  stipulation  of  this  kind,  and  i 
obligation  to  give  an  option  of  purchase  to  the  granters,  a 
peared  in  the  feu  contract,  or  infeftment  which  immediate 
followed  thereon. 

June  30  1750.  '^  ^^^  alleged,  however,  that  this  condition  of  the  ngh 
was  established  aliunde ;  namely,  by  a  disposition  of  thi 
piece  of  land  by  General  Cochrane  to  his  brother  Charlei 
Cochrane,  and  a  back  bond  of  even  date  with  the  disposi- 
tion, in  which  the  latter  was  taken  bound,  **  that  in  case  the 
"  said  Charles  Cochrane,  or  his  heirs  and  successors,  should 
"  at  any  time  hereafter,  sell  and  dispose  of  the  said  lands, 
"  that  the  said  Sir  George  Preston  and  his  heirs  should  have 
"  the  first  offer  thereof,  for  payment  of  the  sum  of  £257. 
"  13s.  4d.  sterling ;  and  for  a  further  sum  of  £50  money  fore- 
**  said,  which  the  said  Charles  Cochrane  had  laid  out  io  in- 
<^  closing  and  improving  the  said  lands,  with  annualrent  oi 
**  the  said  two  sums  from  the  term  of  Whitsunday  following 
**  the  Martinmas  at  which  such  sale  shall  be  made ;  there- 
'*  fore  the  said  Charles  Cochrane  bound  and  obliged  him, 
"  his  heirs  and  successors,  that  in  case  they  should  at  an; 
*'  time  hereafter  sell  and  dispose  of  the  said  lands,  the} 
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''should  first  make  offer  thereof  to  the  said  Sir  George       ^^^2 

"  Preston,  at  the  said  sum  of  £257.  IBs.  4d.  sterling,  being    , 

**  the  price  paid  by  the  said  Charles  Cochrane  therefor,  and     prkston 
'*  of  the  said  additional  sum  of  £60,  being  the  money  laid     ^J^^^  ^^ 
*^  out  in  inclosing  and  improving  the  same:  But  declaring  dundohalu, 
**  ezpresdy,  and  under  which  declaration  these  presents        ^®' 
**  were  granted  and  no  otherwise,  that  in  case  he  the  said 
*'  Sir  George  Preston  and  his  foresaids  should  not  incline  to 
**  purchase  the  said  lands  for  their  own  proper  use,  then  the 
*'8aid  Charles  Cochrane  and  his  foresaids,  should   be   at 
**  liberty  to  sell  or  dispose  thereof  to  any  other  person  or 
••  persons  they  please." 

Charles  Cochrane  was  never  infeft.  He  conveyed  his  own 
estate  of  Culross,  including  Kirkbrae,  to  trustees,  for  behoof 
of  the  respondent,  the  Earl  of  Dundonald.  The  trustees 
entered  into  possession  of  Kirkbrae  along  with  the  rest  of  the 
lands,  and  then  divested  themselves  in  favour  of  the  Earl. 

The  tenure  of  this  little  possession  was  forgot,  and  con- 
founded with  the  mass  of  the  Culross  estate,  which  was  held 
of  the  crown,  whereas  it  was  held  of  the  appellant,  a  subject 
Buperior. 

The  Earl  having  fallen  into  insolvent  circumstances,  his 
estates  were  adjudged  by  his  creditors,    and    a  ranking 
and  sale  brought  of  them.    The  estates,  including  Kirk- 
brae, were  about  to  be  sold,  when  a  petition  was  presented 
to  the  Court,  by  Sir  Charles  Preston,  heir  of  Sir  George 
Preston,  setting  forth,  that  the  adjudications  raised  could 
not  affect  Kirkbrae,  but  only  such  estates  as  belong  really 
to  the  Earl  of  Dundonald.    That  the  Earl  was  not  heir  at 
law  either  of  General  James  Cochrane,  or  of  Charles  Coch- 
^ne,  and  had  no  title  to  Kirkbrae  except  through  James'  con- 
veyance to  Charles,  Charles'  disposition  to  the  trustees,  and 
the  trustees'  conveyance  to  his  Lordship,  all  of  which  re- 
xnained  personal  rights,  and  were  not  clothed  with  infeft- 
inent ;  and  these  personal  rights  not  having  been  adjudged 
Specially  by  the  adjudications,  they  could  not  carry  Kirkbrae 
to  the  creditors ;  but  the  same  remained  in  hcbreditate  ja- 
cents  of  James  Cochrane;    also  explaining  the  tenure  by 
which  this  property  was  held — stating  that  he  was  ready  to 
pay  the  sum  mentioned  in  the  back  bond  for  a  reconveyance, 
and  therefore  praying  the  Court  to  order  Kirkbrae  to  be 
struck  out  of  the  sale.     Some  years  before  this  petition  was 
presented,  an   action   had   been   brought  by  the  late  Sir 
Charles  Preston,  insisting  that  he  had  a  right  of  pre-emp- 
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1802.       tion,  that  the  tenare  was  sabject  to  that  right,  and  ought 

■  be  inserted  in  all  the  infeftments  regarding  Eirkbrae ; 

^^         which,  after  opposition  on  the  part  of  the  Earl,  the  Coi 

EARL  OF     pronounced  this  interlocutor,  **  That  the  tenor  of  the  ba 

''^'''^^^^^^'  **  bond  and  obligation  libelled  on  ought  to  be  inserted  in 

NOV.21J781."  the  subsequent  titles  and  investitures  of  the   piece 

**  ground  in  question ;  and  decerned  and  declared  accoi 

"  ingly." 

When  the  present  petition  was  presented,  the  Earl  and  t 

creditors  gave  it  their  opposition.     The  Court  were  first 

opinion  that  the  petitioner  had  a  right  to  redeem  the  Ian 

upon  payment  of  the  sum  mentioned  in  the  petition ;  I 

afterwards,  on  reclaiming  petition,  finally  pronounced  tl 

Nov.  20  and  interlocutor  :  **  The  Lords  find  that  the  right  of  pre-em 

21, 1798.       *«  rioii  claimed  by  Sir  Charles  Preston,  in  virtue  of  the  ba 

"  bond,  is  not  a  real  burden  upon  the  lands  of  Eirkbra 

'<  and,  consequently,  cannot  be  effectual  against  the  crec 

'*  tors ;  and,  therefore,  that  these  lands  must  still  be  so 

''  for  payment  of  the  debts  due  by  the  common  debtor, 

"  terms  of  the  act  of  roup."    On  reclaiming  petition  tl 

Dec.  7,  1798.  Court  adhered. 

At  this  stage  of  the  proceedings  the  petitioner  died,  aj 
was  succeeded  by  the  appellant,  who  brought  the  presei 
appeal  to  the  House  of  Lords. 

Pleaded  for  the  AppeUanL — The  interlocutor  finds,  tha 
the  right  of  pre-emption  claimed  by  virtue  of  the  back  bom 
is  not  effectual  against  the  creditors  of  the  Earl  of  Dundon 
aid,  because  it  is  not  a  real  burden  upon  the  lands  of  Kirk 
brae.  The  appellant  admits  that  it  is  not  a  real  burden^  bat 
he  denies  that  therefore  it  is  not  effectual  against  the  noble 
Lord's  creditors.  A  real  burden  is  that  which  appears  tipor 
the  record  as  a  clog  upon  the  right  of  the  person  who  ap 
pears  to  be  the  proprietor,  by  the  record.  The  whole  doc 
trine  of  real  burdens  proceeds  upon  the  supposition  of  \ 
real  or  complete  feudal  right  in  the  imposer  of  the  burden 
Every  person  who  contracts  with  a  feudal  proprietor  has  i 
right  to  allege  that  he  contracted  on  the  faith  of  the  record 
and  can  be  affected  by  nothing  which  the  record  did  no 
point  out  as  a  charge  on  the  property.  But  the  case  is  tc 
tally  different  when  the  right  of  property  is  merely  persmoi 
that  is,  when  there  is  no  feudal  right  established  in  him,  o 
nothing  which  enters  the  record.  The  creditors,  or  person 
contracting  with  the  proprietor,  can  then  only  take  or  at 
tach  the  estate  tantum  et  tale,  as  it  stood  in  the  person  ( 
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him  they  dealt  with,  and  must  be  affected  by  every  obliga-       ^^'^' 
rioD,  respecting  the  property,  however  latent,  which  could    "" 
operate  against  such  proprietor  himself.     Upon  this  rule  it         ^. 
is  that  the  present  case  rests.     Such  a  purchaser,  contract-     b^bl  or 
ing  with  one  who  has  only  a  personal  rights  does  not  rest  '^"''^c^^    * 
on  the  security  of  the  records;   but  contracts  at  his  own 
peril,  and  must,  if  he  takes  the  right,  accept  of  it  as  it 
etands  with  all  its  burdens.    The  feudal  right  is  at  this 
moment  in  the  heir  at  law  of  General  James  Cochrane  as  in 
hartditate  jacente  of  him  ;  and  Lord  Dundonald  is  not  that 
leir.    He  is  not  even  heir  by  apparency,  but  holds  a  mere 
perBonal  right.     If  the  title  had  been  made  up  and  feudally 
complete,  in  Lord  Dundonald  having  the  clause  of  pre- 
emption regularly  deduced  and  included  therein,  the  pre- 
sent question  could  not  have  arisen ;  but  when  the  respond- 
ents adjudgers  ask  your  Lordships  to  view  the  question  on 
the  supposition  that  all  this  was  done  simply  because  he  was 
under  an  obligation  to  do  it,  they  ask  what  is  both  repugnant 
to  law  and  equity.    Dealing,  therefore,  with  the  question  as 
^Ti^  oi  personal  rights  the  doctrine  of  real  burden  does  not 
affect  the  question;   but  that  personal  right  can  only  be 
taken  up  burdened  with  all  the  conditions  by  which  it  is  af- 
fected.    At  all  events,  it  was  clear  from  the  terms  of  the 
back  bond,  that  the  right  of  pre-emption  applied  only  to 
voluntary,  and  not  to  judicial  sales.     In  the  whole  circum- 
stances, therefore,  the  appellant's  demand  for  pre-emption, 
and  to  have  the  lands  struck  out  of  the  sale,  on  payment  of 
the  sums  mentioned  in   the    conveyance,    ought    to    be 
granted. 

Pleaded  for  the  Respondents. — The  right  claimed  by  the 
appellant  under  the  back  bond  cannot  affect  the  respond- 
onts,  who  had  previously  attached  by  diligence  of  the  law 
the  right  of  their  debtor  to  the  lands,  which  ex  fade  was 
unlimited,  so  far  as  regards  the  power  of  alienation.  The 
daose  of  pre-emption,  as  here  conceived,  creates  nothing  but 
a  personal  obligation ;  and  as  it  is  an  encroachment  upon 
the  power  of  alienation,  it  must  be  unfavourably  viewed. 
Bat  supposing  the  clause  to  import  a  legal  obligation  be- 
tween superior  and  vassal,  yet  such  burden,  to  be  effectual 
against  creditors  and  singular  successors,  must  be  created  in 
a  particular  way,  known  in  the  law  and  practice  of  Scotland, 
and  which  in  no  particular  has  been  adopted  in  the  present 
case.  Besides,  the  pre-emption  clause  does  not  appear  in 
the  original  fe.u  contract  between  the  appellant's  ancestor 


I 


Ike. 
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1802.       as  superior,  and  the  respoadents'  predecessor,  but  ooly  i 

the  back  bond  stipulated  to  a  third  party,  and  can  therefor 

PBESTON      liave  no  effect. 

V. 

BARL  OP         After  hearing  counsel,  it  was 

l>UNt>ONALD,  ° 

Ordered  and  adjudged,  that  the  cause  be  remitte 
back  to  the  Court  of  Session  in  Scotland,  to  review  tb 
interlocutors  complained  of,  and  particularly  to  fin( 
whether  the  back  bond  given  by  Charles  Cochran* 
30th  June  1750,  as  mentioned  in  the  pleadings,  is  nc 
a  real  burden  on  the  lands  of  Kirkbrae,  it  having  bee 
found  by  the  interlocutor  of  20th  December  1781 
"  That  the  tenor  of  the  back  bond  and  obligation  1 
**  belled  on  ought  to  be  inserted  in  all  the  8uly< 
''  quent  titles  and  investitures  of  the  piece  of  groun 
<*  in  question ;"  which,  by  a  decree  of  the  Court  < 
Session,  in  a  process  of  non-entry,  remains  in  the  si: 
perior's  hands,  together  with  the  mails  and  duti^ 
thereof,  and  will  so  continue,  aye  and  until  the  lawfi 
entry  of  the  righteoiis  heir ;  and  also  to  find,  whetlic 
the  terms  of  the  said  back  bond,  supposing  it  a  rea 
burden,  are  not  sufficient  to  entitle  the  appellant  to  i 
pre-emption. 

For  Appellant,    Wm.  Adam,  A.  Maconochie. 
For  Respondents,  Ad.  Gillies^  J.  P.  Grant. 

NoT£. — ^The  case  in  December  1781,  is  reported  in  Morison,  p- 
6569.  Under  this  remit,  the  Court  of  Session  found,  (6th  March  1805, 
Fac.  Coll.  XIII.,  p.  456,  App.  M.  Personal  and  Real,  No.  2,)  "  Thai 
**"  Charles  Cochrane,  who  granted  the  back  bond  in  qaestion  in  fsTOOi 
**  of  Sir  George  Preston,  had  only  a  personal  right  to  the  lands  of  Kirk 
^'  brae,  which  never  was  completed  by  infef^ment,  either  in  hi 
<^  favour  or  in  that  of  his  successor,  Lord  Dundonald  :  Find,  Tba 
^'  the  said  back  bond  never  rvas  inserted  in  the  titles  of  the  sai 
^'  funds,  thoDgh  ordered  to  be  so  by  the  interlocutor  of  this  Coq] 
"  in  1781 ;  therefore,  find  it  unnecessary  to  determine,  whether,  if  tb 
*^  back  bond  had  been  so  inserted  in  the  titles,  and  infeftment  ba 
'^  followed,  it  would  or  would  not  have  constituted  a  real  burden  o 
*'  the  lands.  But  find,  that  the  personal  right  in  Charles  Cochran 
*^  and  his  successor  Lord  Dundonald,  did  remain  qualified  bj  tl 
^^  condition  in  the  said  back  bond  in  favour  of  Sir  George  Prestoi 
'*  and  that  the  adjudication  led  by  the  creditors  of  Lord  Dundona 
"  can  only  attach  the  said  personal  right,  subject  to  the  88 
^'  condition :  Find,  That  such  interest  as  Lord  Dundonald  has 
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''  said  lands  is  properly  comprehended  in  the  summons  of  sale.        1802. 
^  Therefore  find,  That  Sir  Robert  Preston  has  now  right  to  redeem 


'  said  lands,  on  payment  of  the  sum  of  £307*  1^8.  4d.,  mentioned  in     tiscouiit 
"  said  back  bond^  and  decern  accordingly."  arbuthno 

Professor  Bell,  in  a  note  in  his  Commentaries,  as  to  this  case,  «. 

»y8,  (vol.  i.  p.  28,)  that  •'  though  the  judgment  does  not  determine  «cott,  &c. 
the  effect  of  the  back  bond,  and  so  the  point  is  not  precisely  de- 
cided ;  yet  the  judges,  in  delivering  their  opinions,  had  no  doubt  of 
the  efficacy  of  such  a  condition,  if  inserted  in  the  titles.  And  Lord 
Armadale,  in  particular,  stated,  that  his  father  in  law,  Lord  Jus- 
tice Clerk  M^ueen,  and  Lord  Justice  Clerk  Miller,  were  clearly 
of  opinion,  that  such  clauses  constituted  a  real  burden." 


The  Right  Hon.  Vibcount  Arbuthnott,)  .      u    t  - 

Thomas  OiLLiBs,  and  Others,  .        )  PP    <^    ^^ 

Jambs  Scott  of  Brotherton,  and  the  Re.\ 

presentatives  of  the  deceai^ed  CHARLSsf  .. 

FuLLBRTON  of  Kinnabof,  and  John  WsB-f  ^^«*/xmcien^. 

STBR, J 

House  of  Lords,  25th  May  1802. 

Salmon  FtseiNo — ^Dam  Dtkb — Immemorial  Possession — Res  Jo- 
DioATA. — ^The  upper  heritors  on  the  river  North  Esk  complained 
of  the  dam  dyke  erected  by  a  lower  heritor,  of  a  certain  construc- 
tion, without  any  openings  or  gaps  being  left  to  afford  a  passage 
for  the  fish  upwards,  and  apparently  to  benefit  his  fishings  below. 
They  also  founded  on  an  agreement,  which  bound  him  to  leave  an 
opening  in  the  dam  dyke  for  the  passage  of  the  fish.  The  de- 
fence to  the  action  was,  !•  Res  judicata,  by  a  decree  in  1769,  set- 
tling the  rights  of  parties ;  and,  2.  Immemorial  possession  of  the 
dam  dyke,  as  so  oonstmcted,  which  was  necessary  for  the  supply 
of  the  defenders^  mills  with  sufficiency  of  water.  The  Court  of 
Session,  afiter  a  proof,  sustained  the  defences.  Reversed  in  the 
House  of  Lords ;  and  held,  that  it  was  obvious,  from  the  structure 
of  this  dam  dyke,  that  the  object  was  as  much  to  serve  the  pur- 
pose of  the  defenders'  cruive  fishing  as  their  miUs,  and  therefore 
that  it  ought  to  be  altered,  so  as  not  to  injure  the  access  of  the  fish 
to  the  upper  grounds,  while  the  service  of  the  mills  could  not  be 
enjoyed  or  exercised  emulously,  negligently,  or  otherwise,  in  pre- 
judice of  the  rights  of  fishing,  nor  to  a  greater  extent  than  what 
was  fairly  necessary  for  a  supply  of  these  mills. 

The  appellants  are  proprietors  of  salmon  fishings  in  the 
river  North  Esk.    Further  down  the  river,  and  about  two 
VOL.  nr.  z 
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1802.       miles  from  the  moath  thereof,  the  respondents,  Mr.  ScotI 
and  Mr.  FoUerton,  are  the  proprietors  of  mills  on  either  side 

&c.       '  party  in  the  present  cause,  had  also  a  right  to  a  salmot 
^'  .      fishing,  which  he  is  entitled  to  exercise,  either  by  means  ol 
cruives,  or  net  and  coble. 

In  consequence  of  an  illegal  exercise  of  the  right  of  fish- 
ing on  the  part  of  Mr.  Scott,  disputes  arose  between  him 
and  the  adjacent  heritors,  which  was  the  occasion  of  seve- 
ral law  suits,  one  of  which  terminated  in  a  decree  (1684),  or- 
daining Mr.  Scott  to  observe  the  Saturday's  slap,  in  cUl  the 
cruives,  and  to  have  the  hecksof  the  cruives  three  inches  wide. 
Another,  in  1701,  complained  of  his  not  making  the  hecb 
of  his  cruives  three  inches  wide,  as  required  by  law ;  and  a 
third  action  in  1743.     A  fourth  action  followed  in  1763; 
and  a  fifth  was  decided  against  Mr.  Scott  with  costs  in  1769; 
and,  on  appeal  to  the  House  of  Lords*  was  partly  affirmed 
and  partly   reversed  in  1772.       The  interlocutor  of  the 
Court  of  Session,  in  that  case,  found,  that  he  had  a  right  to  a 
cruive  fishing,  as  well  as  by  nett  and  coble ;  and  that  he 
was  not  bound  to  alter  the  then  present  breadth  of  the 
cruive  dyke.    '*  Butin  respect  of  the  alterations  made  thereon 
''  since  the  year  1726,  appear  to  have  been  made  not  with 
*'  an  intention  to  improve  the  cruive  fishing,  but  the  fishing 
**  by  nett  and  coble^  and  that  they  are  prejudicial  to  the 
"  superior  heritors,  and  to  the  preservation  of  the  breed  o/ 
''  salmon  in  the  river  ;  therefore  find,  that  the  shoeing  and 
"  causeway  in  the  river,  further  down  than  the  lower  end  of 
"  the  keying-stones,  and  which  extends  to  twelve  feet  in 
"  breadth,  as  at  present  constructed,  must  be  takeii  away 
<<  and  removed,"  &c.    ^*  But  as  to  the  inscales,  find  that  he  is 
*<  not  bound  to  take  the  same  out  from  the  cruives  in  fishing 
<'  time,  but  that  it  is  sufficient  to  fix  them  back,  so  that  they 
<'  remain  open  for  the  purpose  of  a  Saturday's  slap.'* 

In  consequence  of  this  judgment,  which  was  aflirmed,  ex- 
cept the  part  regarding  the  removing  the  inscales,  which 
was  reversed  and  varied,  Mr.  Scott  could  no  longer  use  the 
cruive  dyke  as  a  means  of  preventing  the  passage  of  the  sal- 
mon up  the  river,  and  therefore  he  resolved  to  abandon  that 
dyke,  in  order  to  furnish  a  pretence  for  erecting  another 
dyke.  Accordingly,  some  years*  afterwards,  he  resorted  to 
the  plan  of  erecting  a  new  dam  dyke.  This  erection  proved 
much  more  objectionable  and  detrimental  to  the  fishing 
than  the  former,  from  its  peculiar  construction ;  it  being  made 
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.  heap  of  loose  stone8,  so  placed  together  as  to  allow  the       1802. 

'  of  water  to  filtrate  through  them,  at  same  time  pre-    

dng  the  possibility  of  the  river  from  flowing  over  the  ^rbothnott 
of  the  dyke,  in  order  to  enable  the  fish  to  get  up  the        &c. 

SCOTT    &C« 

y  an  agreement  in  1774,  Mr.  Scott  bad  become  bound  ' 

3ave  an  opening  in  the  dam  dyke  for  the  passage  of  the 
The  present  action  was  brought,  concluding  to  have 
»mid  and  declared  that  the  respondents  "  had  no  right  to 
ect  said  bulwark  of  the  extraordinary  dimensions  above 
)8cribed,  and  therefore  that  these  new  erections  ought 

be  demolished,  and  the  8aid  bulwark  altogether  ai- 
red in  its  dimensions,  and  of  new  constructed,  in  such  a 
anner,  and  with  such  openings  or  gaps  as  the  said  Lords 
iiU  direct,  so  as  to  admit  the  free  passage  of  salmon  at 
1  times  up  the  river ;  and  the  defenders  ought  and 
loold  be  prohibited  and  discharged  from  making  any  al- 
fation  upon  or  addition  to  the  new  dam  dyke  so  to  be 
«cted  under  the  directions  of  the  said  Lords,  or  of  lay- 
g  any  causeway  in  the  channel  of  the  river,  either  above 
'  below  said  dyke,  and  from  every  other  operation  that 
ay  in  any  shape  impede  the  free  passage  of  salmon  up 
le  river,  under  the  penalty  of  £50  sterling,  liquidated 
rsaid  decree  for  every  offence  toties  quotiea;  and,  in  the 
eantime,  till  these  regulations  take  effect  the  said  James 
x>tt,  in  terms  of  his  agreement,  ought  to  be  ordained  to 
ake  an  opening  of  an  ell  wide  in  said  bulwark  at  the 
repeat  part  of  the  river."  The  appellants  also  brought 
Motion  of  their  original  application  to  the  Sheriff  ob 
mgeniiam  ;  and  both  processes  were  conjoined. 
1  defence  to  this  action,  the  respondents  pleaded,  1st. 
Judicata,  by  the  decret  obtained  in  1772.  2.  That  the 
k  dyke  complained  of  was  in  the  same  situation  in  which 
id  been  past  memory  of  man,  and  therefore,  that  the 
ondents  were  entitled  to  keep  it  in  that  situation  in  all 
I  coming.  It  was  answered,  1.  That  there  was  no  res 
vUa^  because  the  respondent,  Mr.  Scott,  had  averred, 
was  successful  in  proving,  that  the  check  dyke,  in  its 

situation,  was  no  obstruction  to  the  appellants'  right  of 
og,  as  it  was  constantly  covered  with  water,  by  the  re- 
:itation  of  the  river  from  the  cruive  dyke  ;  in  consequence 
hich,  the  pursuers  of  that  action,  had,  in  hoc  statu,  de* 
3d  from  their  conclusions  in  the  summons  respecting 
;heck  dyke ;  and,  accordingly,  no  decision  was  given  in 
:d  to  it  by  the  decree  of  1772.    2.  Since  the  year  1772, 
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1802.       an  alteration  has  taken  place  on  the  check  dyke,  in  two  re- 
specta,  I.  In  consequence  of  the  cruive  dyke  having  been 


ABBDTHNOTT  '®°^^^®^»  thore  was  now  no  stagnation,  or  regurgitation  of 
&c.       '  the  water ;  and,  2.  It  was  stated  that  the  dyke  had  been 


V. 
8COTT,  &C. 


materially  altered  and  greatly  enlarged  since  that  period. 

The  questions  which  thus  occurred  for  the  determinadon 
of  the  Court,  were,  1.  Whether,  in  point  of  fact,  since  the 
decree  1772,  any  alteration  had  taken  place  by  which  Uie 
fishings  of  the  appellants  were  prejudiced  ;  and,  2.  Whether, 
in  ])oint  of  law,  the  respondent  could  be  compelled  to  gite 
relief  to  the  appellants,  either  by  replacing  bis  cmive  dyke, 
and  regulating  the  same  in  terms  of  the  above  decree ;  or, 
by  making  an  opening  in  the  present  dyke  in  terms  of  tho 
statute,  and  of  the  respondent's  obligation  to  that  effect  f 

Evidence  as  to  the  situation  and  effects  of  the  former 
dam  dyke  was  adduced,  by  producing  the  proof  led  in  the 
former  process  in  1772 ;  and  also,  evidence  as  to  the  situa- 
tion of  the  present  dam  dyke,  to  show  the  present  was  more 
injurious  than  the  former  in  interrupting  the  passage  of  the 
fish  up  the  river.  And  also,  evidence  adduced  to  show  that 
the  dyke  might  be  so  constructed  as  to  give  a  suflicient  mp- 
ply  of  water  to  the  mills,  and,  at  same  time,  to  admit  of  a 
gap  or  opening  for  the  passage  of  the  fish.  The  Lord  Or- 
dinary,  and  afterwards  the  Court,  took  the  opinion  of  waX' 
veyors  on  the  subject,  who  reported  and  produced  plans  and 
reports. 
Not. 20, 1797.  The  Court  pronounced  this  interlocutor, — "Having  ad- 
*'  vised  the  mutual  memorials  for  the  parties,  proof  addnoed, 
"  and  writings  produced,  they  sustain  the  defences  pleaded 
"  for  the  defenders,  assoilzie  them  from  the  whole  oondo- 
'*  sions  of  this  action,  and  decern  :  Find  the  pursuers  liabk 
'*  to  the  defenders  in  the  expenses  of  the  proofs  and  report! 
**  in  this  cause,  and  appoitlt  an  account  thereof  to  be  giten 
Dec.  8, 1797.  ''  into  Court."    On  reclaiming  petition,  the  Court  adhered. 

Against  these  interlocutors  the  present  appeal  was  bronght 
to  the  House  of  Lords. 

Pleaded  for  the  Appellants.-^AM  obstructions  to  the  pas- 
sage of  salmon  up  rivers  are  illegal,  and  have  been  the  ob- 
jects of  several  enactments,  in  order,  1.  to  preserve  in  ri?en 
the  breed  of  salmon,  by  encouraging  the  fish  to  deposit  theff 
spawn  in  the  higher  parts  of  the  rivers ;  and,  2.  That  the 
rights  of  the  upper  heritors  might  be  preserved.  Henee, 
tho  regulation  as  to  the  height  of  dam  dykes,  the  Saturday's 
slap,  &C.  In  the  present  case,  the  respondents,  Mr.  Scott 
and  his  predecessors,  for  more  than  a  century  past,  hai^ 


8C0TT|  &C. 
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n  endeayonring  to  evade  the  laws  and  regulations  with       1802. 

pect  to  the  ezerciae  of  their  right  of  fishing,  for  the  pur-    

e  of  preventing  the  fish  from  having  a  free  passage  up  ^^^^^^^J^y 
river.     In  resisting  these  attempts,  the  appellants  were        &c. 

^essful  in  all  the  former  actions  before  the  Court  of  Ses-    ** 

I  and  House  of  Lords ;  but,  notwithstanding,  he  still 
lists ;  and  the  present  dam  dyke,  from  the  extraordinary 
mer  in  which  it  is  erected,  being  composed  of  stones 
lely  thrown  together,  and  industriously  preserved  in  that 
e,  by  the  operation  of  trenching,  &o.,  the  great  body  of 
water  filtrates  through,  while  the  top  of  the  dyke,  which 
'eiy  broad,  and  is  completely  dry,  leaves  no  possible 
nee  of  the  fish  getting  over  it ;  and,  consequently,  is  an 
truction  injurious  to  the  appellants'  right  of  fishing  in  the 
ler  part  of  the  river.  Independently  of  the  statute,  and 
x>mmon  law,  the  appellants  are  entitled  to  insist  in  their 
amative  demand,  viz.  that  the  respondents  shall  either 
tore  matters  to  their  former  state,  by  rebuilding  or  pro- 
ly  regulating  the  cruive  dyke,  or  that  they  shall  erect 
ir  dam  dyke  in  such  form  as  to  render  it  incapable  of 
itructing  the  appellants'  fishings  in  a  greater  degree  than 
lid  formerly.  And  as  the  respondent  can  only  exercise 
own  right  of  fishing  in  such  a  manner  as  not  to  injure  the 
erests  or  rights  of  fishing  of  the  upper  heritors,  he  is  not 
titled  to  maintain  tho  dam  dyke  in  its  present  condition ; 
cause  this  is  a  total  obstruction  to  the  passage  of  the  fish ; 
i  also,  because,  by  the  obligation  in  1774,  Mr.  Scott  is 
Dod  to  leave  an  opening  in  the  dyke,  so  as  to  allow  a  free 
isage  for  the  fish.  Nor  is  it  any  answer  to  this  to  say, 
It  by  immemorial  possession  had  by  the  respondents  of 
B  dam  dyke  as  it  stands,  cuts  off  all  ground  of  complaint ; 
cause  such  possession  has  not  been  proved,  and  even  if 
9ved,  could  not  be  pleaded  against  the  express  terms  of  a 
tute,  and  also  against  the  express  terms  of  his  own  obli- 
ion,  to  leave  an  opening  for  the  fish. 
Pleaded/or  the  Respondents. — The  dyke  in  question  has 
oained  in  the  same  form  and  structure  past  the  memory 
nan.  The  appellants  have  not  proved  that  the  respon- 
its  have  ever  raised  the  height  of  the  dyke.  On  the  con- 
ry,  it  is  established,  that  it  is  rather  lower  than  while  the 
ive  dyke  existed ;  and  that,  when  repaired,  it  was  al- 
jTS  made,  as  nearly  as  possible,  of  the  same  height  as 
are.  The  check  dyke  is  indispensably  necessary  for  tho 
»pljr  of  the  mills  with  water.  It  is,  besides,  proved 
t     the    gain-shots,    or    the    eyes    of   the    intakes,    of 
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1802.       ^^^  ^^^^  leads,  never  were  increased  or  enlarged ;  and  th; 

the  dyke  itself  is  not  higher  than  is  sufficient  to  conyey 

VI8C0UIIT     sufficient  supply  to  the  mills,  even  when  the  eyes  or  the  i 
^***"&cr^^''  takes  are  full.    It  can  therefore  admit  of  no  opening 
V.  alteration,  without  endangering  the  going,  security,  and  su 

[)1y  of  the  mills  ;  for  it  is  proved,  that  when  any  breach  is  mac 
in  either  limb  of  the  dyke,  the  mills  on  both  sides  of  the  riv< 
are  laid  idle  till  such  breach  is  repaired.  If  any  alteratioi 
were  at  all  practicable,  they  must  have  in  view  the  suppl 
of  the  mills,  as  well  as  the  appellants'  right  of  fishing ;  bnl 
from  the  report  of  the  engineer,  which  declares,  that  an  al 
teration  of  this  kind  could  only  be  effected  at  an  expense  ooo^ 
siderably  beyond  the  value  either  of  the  respondents'  milb; 
or  the  appellants'  fishings,  it  is  out  of  the  question  to  Bop- 
pose  that  the  respondent  is  bound,  either  at  common  law,  oi 
by  the  statute  1696,  to  make  any  alteration  or  opening. 

After  hearing  counsel, 

Lord  Alvanlby,*  said, 
«  My  Lords, 

^'  This  cause  was  argued  before  your  Lordships  some  time  ago.  I 
respects  the  rights  of  the  respondents  to  maintain  a  certain  dam  oe 
wear,  which,  it  is  alleged  on  their  part,  is  necessary  for  the  supply  o 
their  mills  with  water,  but  which  the  appellants  contend  is  mine 
cessarily  prejudicial  to  their  superior  fishings.  The  matter  in  dis 
pute  was  of  a  nature  peculiarly  proper  to  be  regulated  by  a  joiy,  i 
the  law  of  Scotland  had  admitted  of  such  a  mode  of  determiniDgth 
question. 

*^  It  is  matter  of  satisfaction  to  me,  that  I  am  enabled  to  stat 

that  my  sentiments  upon  this  cause  coincide  with  those  of  a  Dobl 

Lord  Thur-     and  learned  Lord,  of  great  experience  in  such  questions,  who  at 

l?u'  r>x,  tended  the  hearing  of  this  cause,  but  who  is  now  unfbrttmatel; 

J  he  Chan-  /it        t-    ▼      *  t.  <i    i  i.        .      , 

c<  llor  iV\(\  not  absent.     (Uere  his  Lordship  stated  the  proceedings  m  the  cause,  anc 

attend  the        interlocutors  appealed  from). 

fn^"*  befn^Ton"       "  '^^^  "^^*  ®^  ^^^^  ^^  *^'®  ^®^'  **  *^*  ^^^^  ^  question,  la 

Hned  bv  indis-  pi'^duced  no  less  than  six  actions  at  law. 

poj-iiioii —  "  The  first  of  these  was  in  1684.    The  ground  of  dispute  then 

D^R)  was,  if  the  cruive  dyke  of  the  then  defenders  was  properly  con- 

structed, and  regulated  according  to  law.  A  decree  was  then  made 
to  regulate  and  alter  the  construction  of  the  cruive  dyke,  which  h^ 
been  improperly  constructed  before. 

''In  1701,  another  action  was  determined,  with  i^gard  to  this 


•  Lord  Ahanlej  was  previously  Sir  Richard  Pepper  Arden,  Master  of 
the  Rolls.  He  gave  judgment  in  the  well  known  rase  of  Lord  Somernlle'* 
domicile,  reported  in  Mr.  Robertson's  Treatise  on  Personal  Succpssio 
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craire  dyke,  and  the  Court  entered  into  minute  regulations  as  to  its       1^02. 

eonstmction ;  but  still  there  was  no  objection  made  to  the  dam  dyke    ' 

for  the  supply  of  the  mills.  viscodnt 

**  In  1746,  there  was  a  third  action^  and  the  sqoabble  between  the         ^c. 
parties  was  still  entirely  with  regard  to  the  cmiye  dyke.    By  a  fourth  f  • 

action  in  1763,  upon  the  same  point,  the  cmive  dyke  was  more     ^^^^"^^  ^^' 
minately  regulated. 

'*  A  fifth  action  was  determined  in  1769,  which  was  the  subject 
of  an  appeal  to  this  House  (1772).  The  judgment  in  that  action 
goes  only  to  regnlate  the  cruives,  and  to  increase  their  number.  (Here 
lus  Lordship  read  the  interlocutor  of  the  Court  of  Session,  4th  July 
1760.)  In  that  action,  the  pursuers  had  also  complained  of  the  dam 
tor  the  supply  of  the  mills,  as  well  as  of  the  cruiye  dyke ;  but  they 
did  not  insist  upon  that,  and  the  decree  went  only  to  regulate  the 
craiyes.  When  it  came  here,  by  appeal,  the  interlocutors  were 
affiraied,  with  a  small  Tariation,  with  £100  costs. 

Down  to  1780,  there  were  no  farther  proceedings  at  law  in  this 
matter ;  but,  before  that  period,  a  great  alteration  had  taken  place  in 
the  state  of  the  fishings,  the  cruive  dyke  had  been  carried  away  by 
floods,  and,  on  account  of  the  alterations  thereby  occasioned,  the 
action  was  brought,  which  is  now  before  your  Lordships  by  ap- 

'*0n  the  part  of  the  appellants,  it  is  alleged,  and  I  think  is  satis- 
&clorily  prored,  that  while  the  cruiye  dyke  stood  it  occasioned  a 
itagnation,  and  the  water  being  pent  up,  prerented  any  filtration 
in  the  dam  dyke.  It  is  alleged  also,  that  the  alteration  being  found 
of  benefit  to  the  respondents'  fishings,  the  cruire  dyke  was  not  re- 
itored,  but  that,  by  heightening  and  widening  the  dam  dyke,  the  re- 
ipondent  resorted  to  another  mode  of  fishing,  by  which  the  run  of 
silmon  was  more  obstructed  than  before,  while  the  stagnation  of  the 
water  remained.  It  was  insisted  that  this  was  done  intentionally, 
that  more  water  at  all  times  filtered  through  the  dyke,  from  its  con- 
itniction,  than  was  necessary  for  the  supply  of  the  mills,  and  that, 
except  in  floods,  no  salmon  could  get  oyer  the  dyke.  It  is  obvious, 
if  the  facts  be  as  stated,  the  effect  alleged  must  be  produced;  the 
salmon  cannot  get  OTer  a  dry  obstacle  of  great  height  and  breadth, 
they  must  necessarily  have  water  to  assist  tbem  in  leaping. 

^  This  is  alleged  upon  one  side,  and  there  is  little  proof  to  the 
contrary  on  the  other.  The  noble  and  learned  Lord,  already  alluded 
to,  concurs  with  me  in  opinion,  that  the  removal  of  the  cruive  dyke, 
and  the  alteration  of  the  dam,  have  been  of  prejudice  to  the  appel- 
lants^ fishings.     If  it  be  so,  an  action  lies  to  abate  the  nuisance. 

'*  If  the  case  had  occurred  in  this  country,  an  action  might  have 
ken  brought  for  the  prejudice  done  to  the  fishings ;  and  the  jury, 
if  they  found  this  proved,  would  have  given  nominal  damages  to 
aUte  the  nuisance.  Here  we  have  no  question  peculiar  to  the  law 
of  Scotland.  The  law,  as  lo  nuisances,  roust  be  the  same  in  both 
countries.     The  only  question  in  this  case  is,  if  the  right  of  the  re- 
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spondents  be  exercised^  so  as  not  to  occasion  a  greater  nuisanoe 
the  right  of  fishings  in  the  rirer  than  the  case  requires. 

^'  The  majority  in  the  Court  below  was  of  opinion  that  the  pi 
suers  had  not  made  out  their  case :  and  the  Lord  President  a 
some  other  judges,  state  their  opinions  to  be,  that  mills,  in  the  c 
of  the  law^  were  prior  in  date,  and  of  higher  consideration  th 
fishings.  Though  this  position  might  perhaps  be  contioTerted, 
shall  at  present  take  it  for  granted ;  and  the  only  question  then 
if  the  mill  dam  has  been  constructed  as  benefidalij  to  the  rights 
others  as  they  have  a  title  to  expect  ? 

*'  With  regard  to  the  trial  of  this  question,  it  is  alleged,  that  while  t 

cruiye  dyke  stood,  the  salmon  got  easier  up  the  river ;  it  is  assert 

and  in  my  opinion  is  prored,  that  the  dam  is  unnecessarily  open  t 

penrious  to  the  water.    The  millers  alone  did  not  construct  this  d 

to  serve  themselves  with  water.    There  was  some  other  reason 

its  being  thus  constructed,  and  we  can  be  at  no  loss  to  perceive  i 

reason.  All  the  former  questions  are  questions  as  to  the  fishings ;  i 

as  to  the  respondent,  Mr.  Scott,  his  fishings  are  the  most  vahia 

right.    The  moment  he  saw  that  his  fishings  could  be  carried 

without  his  cruive  dyke,  with  the  assistance  of  this  dam,  then 

abandoned  his  cruives  altogether.    There  is  a  letter  firom  him  to  i 

other  defender,  Mr.  Fullarton,  whose  mills  are  more  valuable  tii 

his  own,  that  he  was  to  advance  the  whole  money  for  defending  t 

action,  and  that  Mr.  Fullarton  should  only  bear  such  proportion 

the  expense  as  he  chose.    If  this  letter  had  come  before  a  joi 

they  would  immediately  have  perceived  that  Mr.  Scott's  mills  we 

not  his  only  object.    There  is  something,  too,  in  evidence,  tl 

when  Mr.  Fullarton's  millers  were  endeavouring  to  prevent  filtnti* 

in  the  river,  they  were  forbidden  to  do  so  by  Mr.  Scott's  tenants. 

**  The  Court,  when  the  cause  came  before  them,  referred  it  to  n 

veyors  to  report,  if  the  dyke  could  be  so  constructed  as  to  sup] 

the  mill  with  water,  without  prejudice  to  the  appellants' fishin 

Other  surveyors  seem  to  have  mistaken  this  matter  very  much.    I 

Abercrombie,  one  of  them,  makes  a  calculation  of  what  a  dyke  woi 

cost  in  this  rapid  river,  if  made  to  last  perpetually,  giving  a  sop 

of  water  to  the  mills,  and  allowing  the  salmon  to  pass.     He  e 

mates  this  at  the  enormous  sum  of  £5000 ;  while  he  makes  a  < 

culation  of   another  kind  of  dyke  at  £1700.     All  these  are 

wrong   principles ;   it  cannot   be  supposed  that  the  defenders 

to  put  themselves  to  so  much  expense.    But,  at  the  same  tii 

it  is  necessary  that  they  make  such  alterations  on  their  dam 

will  leave  the  obstructions  not  more  prejudicial  to  the  appelk 

than  before. 

*^  This  is  the  whole  question  at  issue.  Have  the  respondi 
then  made  such  alterations  as  are  not  prejudicial  ?  They  have  i 
Might  they  do  so  ?  I  think  they  might.  It  was  said,  that  the  al 
ation  might  be  effected  by  facing  the  dyke  with  clay,  or  other  i 
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terials,  so  as  to  preTent  filtration.    The  respondents  said,  If  the        1802. 
djke  was  made  closer,  it  most  be  carried  away  by  the  rapidity  of  the 


rirer.    No  doubt,  it  may  be  damaged,  as  it  is  at  present,  but  the     vifcchjnt 
appellants  have  a  right  that  it  shall  be  made  as  little  prejudicial  as  ^mutunott, 
possible.    The  Court  below  were  of  opinion,  that  the  dyke  was  a  «. 

great  nuisance  to  the  appellants ;  but  said,  that  the  pursuers  must    scott,  &c. 
be  at  the  expense  of  altering  it.    This  must  be  matter  of  future  con- 
siderationy  if  it  be  found  that  the  dyke  may  be  altered.     The  defend- 
ers here  have  no  right  as  fishermen,  and  they  must  keep  their  dyke 
as  little  prejudicial  as  if  the  cruiTe  dyke  had  stood  as  before. 

**  Concmring,  as  I  do,  in  opinion  with  the  noble  and  learned 
Lord  already  diuded  to,  I  do  not  feel  the  hesitation  I  otherwise 
shoald  do  in  differing  from  that  given  by  the  Court  below.  Indeed, 
this  is  a  mere  question  of  fact ;  and  I  am  sorry  that  the  law  of  Scot- 
land does  not  permit  matters  of  this  sort  to  be  determined,  as  the 
case  can  best  be  determined,  by  a  jury,  upon  views  of  the  matter  in 
dispute.  The  learned  Lord  had  furnished  me  with  his  sentiments 
in  the  shape  of  a  motion  prepared  by  him,  which  state  his  and  my 
statements  so  distinctly,  that  nothing  can  be  mistaken  on  this  sub- 
ject. 

^*  I  shall  now  put  this  motion.'*  This  was  done  accordingly,  and 
canned  by  the  House  as  below. 
Whereupon  it  was  ordered  and  adjudged  that  the  inter- 
locutors complained  of  in  the  appeal  be,  and  the  same 
are  hereby  reversed :  And  find  that  the  pursuers,  as 
proprietors  respectively  of  salmon  fisheries  in  the  river 
of  North  Esk,  are  entitled  to  have  as  free  access  of  sal- 
mon to  their  several  fisheries  as  can  be  had,  consistently 
with  the  rights  which  others  have  in  the  lower  parts 
of  the  said  river  :  Find  that  the  defenders  are  proprie- 
tors respectively  of  ancient  mills,  lying  on  each  side  of 
a  certain  part  of  the  said  river  below  the  said  fisheries, 
and  that  they  are  entitled  respectively  to  draw  certain 
portions  of  the  water  from  the  said  river,  for  the  use  of 
their  respective  mills,  for  which  purpose  they  and  their 
predecessors  have,  time  out  of  mind,  set  up  and  main- 
tained dams  to  carry  certain  quantities  of  water  from 
the  said  river  into  cuts  made  for  the  use  of  the  said 
mills.  And  it  is  hereby  declared,  that  it  is  a  quality 
inherent  in  such  easement,  that  it  must  be  enjoyed  and 
exercised  so  as  not  to  prejudice  other  rights  on  the 
same  river,  emulously,  negligently,  or  otherwise,  more 
than  is  necessary  to  the  fair  enjoyment  of  such  ease- 
ment :  Find,  that  before  the  year  1772,  the  water  of 
the  said  river  was  pon'd  back  to  serve  the  said  mills,  by 
the  united  efficacy  of  two  dams,  one  called  the  Cheque 


346         CASES  ON  APPBAL  FROM  SCOTLAND. 

1802.  Dam,  placed  near  the  intakes  of  the  said  mill  leads  r 

Bpectively,  and  the  other  a  Cruiye  Dam,  belonging  to  tl 

HALUDAY  defender  Scott,  and  his  predecessors,  placed  below  tl 

MAxwKLL,  &c.  said  Cheque  Dam,  and  that  by  means  of  snch  dams,  th 
the  water  was  so  put  back,  as  rarely  to  leave  the  Cheqi 
dam  dry,  or  obstruct  the  ascent  of  the  salmon  whic 
had  escaped  the  said  cruives.  But  when  the  sa 
cruive  was  abandoned,  and  the  Cruive  Dam  demolishes 
the  Cheque  Dam  was  by  no  means  sufficient  to  kec 
the  water  back,  so  as  to  be  oyerflowed  as  it  had  ther 
tofore  been,  and  to  give  the  salmon  such  free  access  i: 
the  river  as  had  theretofore  been  allowed  them  ;  on  tl 
contrary,  the  Cheque  Dam,  though  made  much  broai 
er,  was  still  so  constructed,  that  more  water  percolate 
it  than  would  have  served  both  the  said  mills.  And 
is  therefore  further  declared,  that  so  long  as  the  d< 
fenders  think  fit  to  maintain  the  said  Cheque  Dam  witl 
out  a  Cruive  Dam  below,  so  constructed  as  to  prove 
such  percolation,  the  Cheque  Dam  ought,  as  far 
circumstances  will  admit  to  be  so  constructed,  that  t] 
water  must  flow  over  instead  of  percolating  the  sam< 
and  they  must  leave  a  slap  in  the  said  dam,  in  terms  c 
the  act  1696,  if  the  same  can  be  done  without  prejudice 
to  the  said  mills :  And  it  is  hereby  further  ordered 
That  the  said  cause  be  remitted  back  to  the  Court  o 
Session  in  Scotland  to  proceed  accordingly. 

For  Appellants,  John  Clerky  Ad.  Gillies. 
For  Eespondents,  JR.  Dundas,  W.  Grants  IVm.  Adatm 

John  Burmtt 

Note. — Under  this  remit,  considerable  litigation  again  took  plac^ 
in  the  Court  of  Session,  which  ended  in  another  appeal  to  the  I]ous4 
of  Lords,  on  20th  July  1813.     Vide  infra. 


David  Halliday,  Grand-nephew  and  heir  of  \   . 

line  of  John  Carruthers,  a  Pauper,  J  ^i?P^"««^ ' 

Agnes  Maxwell  and  her  Husband,  -  Respondents. 

House  of  Lords,  9th  June  1802. 

Succession— Destination— Dispositive  Clause  and  Clausk  oa 
lltsioNATiON— Heirs  Male— Res  JuDiCATA,~In  the  disposi 
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tive  clause  of  a  settlement,  an  estate  was  conveyed  to  a  person         |go2. 
named,  and  the  heirs  male  of  his  bodj,  and  to  another  person,     ^ 
and  the  heirs  male  of  his  body;  and  to  a  third  person  named,    halliuay 
and  his  heirs  whatsoever.    In  the  procuratory  of  resignation  the  ^* 

person  last  mentioned  was  not  called  along  with  his  heirs  what-  ^^  ' 

soever,  or  general;  but  his  heirs  male.  There  was  no  prohibi- 
tion against  altering  the  order  of  succession.  The  previous 
heirs  male  had  changed  the  destination  of  the  estate ;  and 
the  appellant  (who  was  not  an  heir  male  of  John  Camithers, 
the  third  mentioned  party,  but  the  grandson  of  a  hrother  of  John 
Carmthers,  through  his  mother,  a  daughter  of  this  brother),  claim- 
ed the  estate  :  Held,  on  a  construction  of  the  dispositive  and  re- 
signation clauses,  that  the  appellant  was  not  entitled  to  the  estate. 
Affirmed  in  the  House  of  Lords ;  the  Lord  Chancellor  Eldon 
stating  that  the  dispositive  clause  was  to  he  explained  hy  what 
appeared  in  the  procuratory  of  resignation,  and,  both  taken  toge- 
ther, so  as  to  support  the  intention  of  the  granter,  which  was  to 
favour  the  heirs  male. 

Mrs.  Agnes  Maxwell  executed  a  conveyance  of  her  estate 
of  Dinwoodie  and  others,  "  to  and  in  favour  of  Robert  Max-  jan.  i,  1669. 
"  wellf  her  grandson,  and  his  heirs  male,  lawfully  begotten 
"  of  his  own  body ;  whom  failing,  to  George  Maxwell,  aLso 
"  her  grandson,  and  his  heirs  male,  lawfully  to  be  begotten  . 
**  of  his  own  body ;  whom  also  failing,  to  John  Carruthers^ 
**  likewise  her  grandson,  upon  this  condition  allenarly,  and 
*'  no  otherwaySy  that  he  take  upon  him  the  name  and  arms 
"  of  Maxwell,  and  to  his  heirs,  bearing  the  said  name  and 
"  arms  of  Maxwell^  and  others  his  assignees  in  his  name 
"  whatsoever."  This  deed  contained  no  prohibition  against 
selling,  contracting  debt,  or  altering  the  order  of  succes- 
sion. 

Mrs.  Maxwell  executed,  of  same  date,  an  assignation  and       1669. 
discharge,   which  narrated  and  referred  to  the  above  dispo- 
sition, and  set  forth  the  destination  to  the  same  parties,  and 
in  the  same  terms,  including  ''  John  Carruthers,  and  his 
'*  heirs  and  assignees  whatsoever,"  as  the  last  substitute. 

By  the  obligation  to  infeft,  Mrs.  Maxwell  bound  herself  to 
''  infeft  and  seize  the  said  Robert  Maxwell  of  Tinwald,  for 
**  the  behoof  and  utility  of  him  and  his  heir  male  lawfully 
"  to  be  begotten  of  his  own  body,  in  manner  above  men- 
'*  tioned ;  which  failiug,  the  said  George  Maxwell,  apparent 
"  heir  of  Munches,  and  his  heirs  male  above  written ;  which 
"  failing,  the  said  John  Carruthers,  and  his  above  specified." 

The  destination  in  the  procuratory  of  resignation   upon 
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1802.       which  the  respondent  rested  bis  case,  was  in  favoor  of  the 

•*  said  Robert  Maxwell  of  Tinwald  and  bis  foresaids,  and 

HALLiDiY     a  jjjg  jj^j^  male;  which  failing,  in  favour  of  George  Max- 

MAxwBLL,  &c. "  well,  apparent  heir  of  Mancbes,  and  bis  heirs  male ;  which 

''  also  failing,  in  favour  of  the  said  John  Garrutbers,  and  hi8 

"  heirs  male  bearing  the  name  and  arms  of  Maxwell  allen- 

"  arly,  and  his  assignees  whatsoever." 

It  was  stated  that  this  last  clause  varied  from  the  disposi- 
tive clause,  which  disponed  the  estate  to  Bobert  Maxwell 
and  George  Maxwell,  and  the  heirs  male  of  their  bodies 
only,  and  not  as  in  the  procuratory,  to  heirs  male  generally. 

There  was  also  this  provision  in  the  deed,  **  That  if  the 
"  said  George  Maxwell  should  have  no  heir  male  lawfully 
"  begotten  of  his  own  body,  the  said  estate  shall  pertain  and 
"  accresce  to  the  said  John  Carruthers,  taking  upon  him  the 
**  name,  and  bearing  the  arms  of  Maxwell,  in  fee  and  heri- 
*'  tage,  that  then  and  in  that  case,  the  said  John  Carruthers^ 
"  his  heirs  and  successors,  shall  pay,"  &c. 

Robert  Maxwell,  the  institute  in  this  settlement,  succeed- 
ed the  disponer,  and  died  without  heirs  male  of  his  body  in 
1707.  1707.  The  estate  then  descended  to  George  Maxwell,  who 
being  a  papist,  and  the  next  heir  entitled  to  succeed  (John 
Carruthers)  a  protestant,  the  latter  executed  a  deed  in  fa- 
vour of  George  Maxwell,  renouncing  every  right  that  might 
accrue  to  him  under  the  statutes  against  popery,  and  the 
disability  of  papists  to  hold  heritable  estate  in  Scotland. 

George  Maxwell  therefore  continued  in  possession  of  the 
lands  until  his  death,  without  making  up  titles  to  the  estate. 
On  his  death  he  was  succeeded  by  his  son,  William  Maxwell, 
1764.  who,  in  1764,  executed  a  new  settlement  of  the  estate  in 
favour  of  himself  in  liferent,  and  his  son  George,  his  heirs 
and  assignees  in  fee. 

Afterwards  (1774)  George  Maxwell  obtained  a  charter  of 
resignation  from  the  crown,  in  terms  of  his  father's  disposi- 
tion, conceived  in  favour  of  himself,  his  heirs  and  assignees 
whatsoever,  in  fee,  which  operated  an  entire  change  of  the 
destination  in  Mrs.  Maxwell's  settlement. 

George  Maxwell,  on  his  marriage,  entered  into  a  contract 
of  marriage  (1776),  whereby  he  provided  his  spouse  with  a 
yearly  annuity  of  £800,  payable  furth  of  lands,  including 
Dinwoodie,  and  settled  his  real  estate,  including  said  Din- 
woodie,  for  himself  and  the  heirs  male  of  the  said  intended 
marriage ;  whom  failing,  the  heirs  male  to  be  procreated  of 
his  body  of  any  subsequent  marriage ;  whom  failing,  to  the 
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heirs  female  of  the  said  intended  marriage ;  whom  failing,       i802. 

to  the  heirs  femald  to  be  procreated  of  his  body  of  anj  sab-    — 

seqaent  marriage ;   whom  all  failing,  to  the  said  George    halliday 
Max  well  his  own  nearest  heirs  and  assignees  whatsoever.      n  axwbll,  &c. 

Mr.  Maxwell  died  in  1793,  without  leaving  issue,  having 
been  predeceased  by  his  wife,  and  the  respondent  was  his 
only  sister  and  heir  at  law,  and  was  served  heiress  in  special 
to  her  brother  in  the  said  lands. 

John  Carmthers  died  without  heirs  of  his  body,  but  he 
had  an  only  brother,  James,  who  had  an  only  daughter, 
Ann  Carruthers,  married  to  William  Halliday  ;  and  the  ap- 
pellant was  the  heir  of  this  marriage,  and  claimed  the  estate 
AS  heir  male  of  John  Carruthers,  and  also  as  heir  of  line. 

The  appellant,  in  these  circumstances,  brought  a  reduc- 
t;ion  and  declarator,  to  have  the  gratuitous  disposition  of 
VTilliam  Maxwell  in  1764  set  aside,  as  containing  a  different 
destination  from  that  in  which  the  estate  was  previously 
e^ettled ;  and  also  to  have  it  found  that  he  had  best  right  to 
succeed  to  the  estate. 

In  defence  to  this  action,  it  was  objected  to  the  pursuer^s 

^itle,  Ist.  That  the  appellant  (pursuer)  was  not  heir  male  of 

«»John  Carruthers ;  and  as  the  succession  must  be  regulated 

V>y  the  destination  in  the  procuratory  of  resignation,  which 

"^iras  in  favour  of  **  John  Carruthers,  and  his  heirs  male^  and 

**'  his  assignees  whatsoever,^^  the  succession  must  be  taken 

^18  limited  to  heirs  male  only.    2d.  The  action  was  barred 

l>y  res  judiccUcL^  because,  in  a  former  action  brought  on  the 

came  ground,  decree  of  absolvitor  was  obtained.    It  was 

answered,  Ist.  That  the  dispositive  clause,  in  a  disposition  or 

settlement  of  land,  is  the  governing  clause  that  settles  and 

fixes  the  destination,  and  the  heirs  entitled  to  succeed  by  it: 

That  in  the  dispositive  clause  the  destination  was  to  ''  John 

^'  Carruthers,  and  his  heirs  and  assignees  whatsoever,"  and 

these  terms,  beyond  all  question,  denoted  the  heirs  of  line. 

That  it  was  the  intention  of  the  maker,  drawn  from  the 

other  parts  of  the  deed,  to  call  John  Carruthers'  heirs  of 

line,  and  not  to  limit  the  succession  to  heirs  male.     And 

therefore,  though  the  procuratory  of  resignation  in  the  deed 

is  in  direct  opposition  to  the  dispositive  clause,  yet  the 

latter  cannot  be  affected  thereby,  more  especially  as  it  is 

obvious  it  has  crept  in  per  incuriam :  2d.  The  plea  of  res 

judicata  is  ill  fojmded,  because  the  former  action  was  against 

a  different  party — against  an  heir  male.    This  action  is  a- 

gainst  the  heir  female  of  the  said  George  Maxwell,  who  is 

not  called  by  that  deed.    The  plea  of  res  judicata^  besides. 
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1802.      is  only  a  plea  on  the  merits,  and  not  an  objection  to  th< 
"— ^—    title ;  and  it  is  therefore  incompetent,  by  the  practice  o 
uALLiDAT    Scotland,  to  enter  into  the  consideration  of  it,  in  this  stag 
MAXWELL,  &c.  of  the  cause. 

May  27,1795.  The  Lord  Ordinary  (Dreghorn)  pronounced  this  interlo 
"  cutor :  "  Sustains  the  objection  to  the  title  of  the  pursuer 
''  and  assoilzies  the  defenders  from  the  action,  and  decerns 
"  and,  in  case  the  pursuer  is  not  satisfied  with  this  inter 
"  locutor,  allows  him  to  apply  to  the  Lords  for  an  alteration.' 
Nov.19,1795.  On  representation,  andtwoseveral  hearings,  the  LordOrdina 
Feb.  25^  Md'^y  adhered.     Two  short  representations  against  these  inter 

5  March locutors  Were  refused.    And,  on  petition  to  the  Court,  th< 

Feb  Yd^*^^^  Court  adhered.    Also,  on  second  petition,  adhered. 

Against    these    interlocutors    the  present   appeal  wai 
brought  to  the  House  of  Lords. 

Pleaded  far  the  Appellant. — By  the  law  of  Scotland  the 
dispositive  clause  of  a  conveyance  of  landed  property,  is  tha 
in  which  the  series  of  heirs  called  to  the  succession  ar( 
pointed  out.  Formerly  this  was  done  in  the  tenendas  ;  but 
since  the  reign  of  James  the  I.,  the  uniform  practice  has 
been  to  specify  the  order  of  succession  in  the  dispositive 
clause.  On  this  point,  therefore,  that  is,  on  the  questioo 
now  in  dispute,  that  clause  must  be  the  governing  rule,  and 
be  held  to  control  the  other  clauses  in  the  deed  which  maj 
appear  in  any  degree  to  be  inconsistent  with  it.  This  men 
particularly  follows  where  the  dispositive  clause,  as  in  thii 
case,  is  itself  clear  and  explicit ;  and  it  is  quite  incompetent 
.  to  attempt  to  make  out  a  contrary  intention,  from  othei 
parts  of  the  deed,  in  opposition  to  legal  and  technical  terms 
In  the  present  case,  ''  heirs  whatsoever,"  which  is  an  expres* 
sion  synonimous  with  heirs  of  line,  obviously  and  clearlj 
carried  the  succession  to  the  appellant  as  heir  of  line  o1 
John  Carruthers.  These  are  the  express  terms  of  the  dis 
positive  clause  in  Mrs.  Maxwell's  settlement.  They  are  the 
express  terms  used  in  describing  this  settlement  by  the  deed 
of  same  date  with  it ;  and  these  express  terms  of  destination 
are  borne  out,  from  other  parts  of  the  deed  indicating  the 
strongest  intention  on  her  part  to  favour  the  heirs  whatso- 
ever of  John  Carruthers. 

Pleaded  for  the  Respondents, — Taking  the  whole  of  the 
settlement,  and  comparing  the  several  parts  together,  it  is 
clear  that  the  destination  was  not  to  John  Carruthers'  heirs 
of  line ;  but  to  his  heirs  male, — a  character  which,  by  his 
own  statement,  does  not  belong  to  the  appellant.    He  has 
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therefore,  no  title  or  interest  to  challenge  the  sabsequent  ^®^^' 
titlea  and  settlements  of  the  estate.  If  the  dispositive 
clause  and  procuratory  of  resignation  had  been  inconsistent  v. 
or  contradictorj,  there  might  have  been  room  for  the  ques- maxwell,  &c. 
tion,  Which  ought  to  be  preferred  ?  If,  for  instance,  the 
dispositive  clause  had  been  to  heirs  of  line,  or  heirs  female, 
and  the  procuratory  to  heirs  male,  or  vice  versa;  but  that 
is  not  the  case  here.  The  two  clauses  are  perfectly  consist- 
ent— the  dispositive  clause  being  only  more  generalj  and 
the  procuratory  more  special  and  limited  in  its  nature,  and 
pointing  out  more  precisely  what  was  meant  by  the  disposi- 
tive clause.  It  is  further,  a  mistake  to  hold,  that  heirs 
whatsoever  are  synonimous  with  heirs  of  line.  Heirs  what- 
soever is  not  descriptive  of  any  particular  class  of  heirs,  but 
indefinite  and  flexible,  and  applicable  to  any  description  of 
heirs,  and  means  either  heirs  of  line,  heirs  male,  heirs  of 
conquest,  heirs  of  provision ;  and  to  which  of  these  it  applies, 
must  appear,  either  from  intention,  or  from  the  deed  itself. 
That  it  was  intended  to  apply  only  to  heirs  male  is  strongly 
home  out  by  the  whole  clauses  of  the  deed.  In  one  clause, 
the  term  heirs  whatsoever  is  dropped,  and  the  term  heirs 
male  used.  In  construing  **  heirs  whatsoever,'^  the  pre^ 
sumption  is  always  in  favour  of  the  heir  at  law  or  heirs  of 
line,  and  these  are  always  held  to  be  meant  by  the  word 
tieirSf  unless  by  the  express  words  in  the  de*ed,  a  contrary 
intention  clearly  appears ;  But  if  it  appear  that,  by  the  word 
heirs,  were  meant  any  special  class  of  heirs,  as  heirs  male, 
heirs  of  conquest,  &c.,  that  construction  must  be  adopted, 
^d  effect  given  to  it.  And  the  same  is  meant  by  the  ex- 
pression, heirs  whatsoever.  Consequently,  the  term  heirs 
whatsoever  are  explained  in  the  procuratory  of  resignation, 
in  this  case,  to  mean  heirs  male. 
After  hearing  counsel, 

On  im  May  1802. 

Lord  Chamcbllor  Eldon  said, — 

«  My  Lords, 

^'  It  has  been  stated  to  your  Lordships  that  this  cause  was  three 
^esargued  before  one  learned  judge  of  the  Court  of  Session,  and  three 
Utiles  given  against  the  appellant !  And  that,  when  it  was  carried 
before  the  whole  Court  to  be  farther  considered,  it  was  unanimously 
decided  against  the  appellant  by  thirteen  judges*    The  appellant^ 
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1802.       howerer,  stafteB,  that  the  final  jadgment  wag  giTen  without  preyiaui 

'       argament  of  counsel.    We  have  no  means  of  deciding  upon  the  cor- 

RALUDAT     rectness  of  these  statements.    In  the  present  case,  1  cannot  takf 

^'  upon  me  to  more  that  your  Lordships  should  give  any  inmiediatt 

^^^^'^^^  *^*  judgment  against  the  interiocutors  appealed  from,  contrary  to  whal 

is  stated  to  hare  heen  the  unanimous  opinion  of  the  Court  below 

At  same  time,  I  cannot  help  feeling  considerahle  difficulty  in  th< 

judgment  of  that  Court. 

*<  It  is  matter  of  r^et  that  this  cause  has  come  on  to  be  aigud 
in  the  absence  of  noble  and  learned  Lords,  whose  experience  might 
hare  tended  to  remore  any  difficulties  that  may  haTo  occurred  oo 
Lord  Thur.    this  subject,  and  particularly  of  one  eminent  person,  to  whom,  I  wil 
low.  tenture  to  say,  that  Scotland  lies  under  high  obligations  for  his  at- 

tention to  similar  subjects.  I  lament  also  that  we  hare  not  the  as- 
sistance in  this  case  of  the  notes  of  opinions  formed  by  the  judges  of 
the  Court  below. 

<^  This  case  is  particular  also,  as  being  that  of  a  pauper ;  though  I 
am  sensible  that  persons  in  that  situation  are  at  all  times,  in  both 
parts  of  the  island,  sure  of  the  exertions  of  honourable  persons  on 
their  behalf,  where  their  cases  desenre  it ;  I  am  not  ignorant,  how- 
erer,  that  such  persons  often  are  inclined  to  entertain  ideas  of  theii 
own  rights  dangerous  to  the  quiet  of  other  indiriduals.  The  courts 
of  the  country,  therefore,  require  a  pledge  that  they  have  a  good 
title  to  mdntain  their  suits,  and  counsel  must  recommend  that  thej 
hare  grare  cause  of  dispute. 

'^  With  an  inclination  to  pay  erery  attention  to  the  opinion  of  tfa< 
judges,  such  an  opinion  so  weighty  on  this  case,  demands,  I  conceire 
that  doubts  must  still  hare  existed  in  the  minds  of  the  appellant*! 
counsel,  dischaiging  an  honourable  public  duty,  by  the  cause  hatini 
been  three  times  aigued  before  the  Lord  Ordinary,  and  then  carriec 
before  the  Court,  where  it  is  said  to  hare  been  determined  without 
argument. 

"  Here,  I  may  take  leaye  to  say,  that  I  wish  no  case  were  e?e 
decided  without  argument  on  both  sides.  I  learned  this  lessoi 
from  the  great  character  to  whom  I  haye  already  alluded.  He  ono 
mortified  me,  by  stating  that  my  argument  had  oftei\  prevailed  wit! 
him  against  my  own  clients.  He  explained  it  upon  this  ground,  tha 
a  judge,  of  necessity,  had  formed  some  opinion  of  a  cause  before  i 
came  to  be  argued ;  that  counsel,  haying  more  leisure,  examine< 
their  case,  to  see  what  objections  lay  to  it,  and  endeayoured  to  ob 
yiate  them ;  and  in  this  way  objections  were  often  stated,  which  ha< 
not  occurred  to  the  judge,  but  were  decisiye  of  the  cause. 

^  In  the  present  case,  I  think  we  haye  a  very  narrow  point  t 
determine,  the  description  of  heirs  called  by  a  certain  deed.  Mi 
Adam  has  stated  that  the  whole  depends  upon  the  procuratory  o 
resignation.  If  this  be  so,  cadit  queslio.  I  lay  out  of  this  case  eyer 
consideration  of  foyour  to  either  party.    The  respondent  has  acte 
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with  great  propriety }  she  said,  that  upon  the  deed  in  question  the  1802. 

appellant  had  no  right  to  maintain  his  action.     If  the  procuratorj  of  _.._ 

resignation  does  not  necessarily  decide  this  question,  and  if  it  be  uallidat 

really  a  question  of  construction  on  the  whole  clauses  of  the  deed,  I  ^'     o 

.,.,,,  ,  ,  .  .  ,  MAXWELL,  &c. 

must  then  think  that  the  respondent  has  to  grapple  with  a  yery 
weighty  argument. 

•*  The  conveyancers  of  this  country  are  accused  of  great  verbosity, 
bat  if  Mr.  Adam  is  correct,  it  is  still  worse  in  Scotland,  where  every 
clause  is  held  to  be  a    deed.      The  dispositive   clause   in   the 
present  deed,  is  to  heirs  in  general,  in  so  far  as  John  Carruthers  is 
concerned.     It  is  said  that  heirs  is  a  flexible  term,  and  so  it  is 
held  to  be  in  this  country.     If  lands  are  given  to  a  man  and  his 
heirs,  that  is  held  to  be  a  fee  simple ;   but  if  they  are  given  to 
a  man  and  his  heirs,  with  remainder  to  another  and  his  heirs,  we 
would  inquire  if  this  could  be  reconciled,  on  a  construction  of  the 
whole  deed  ?     When  you  find  here,  in  the  dispositive  clause,  a  limi- 
tation to  one  person,  and  the  heirs  male  of  his  body,  and  to  another 
person,  and  the  heirs  male  of  his  body,  and  to  a  ihirdf  and  his  heirs 
whatsoever^  the  presumption  is,  that  this  was  not  so  without  design. 
Mr.  Montgomery,  whom  your  Lordships  may  have  heard  repeat- 
edly with  satisfaction,  argued  well,  that  the  obligation  upon  such 
third  person,  and  his  heirs  whatsoever,  to  carry  the  name  of  Maxwell, 
^f»  very  unusual.     I  have  no  doubt  that  this  is  so  ;  but  the  thing    « 
has  been  done  in  this  case.     The  obligation  to  infeft  makes  no  alter- 
ation of  the  preceding  limitation,  and  if  the  deed  had  stopped  there, 
no  doubt  could  have  remained  how  the  deed  was  to  be  understood. 

**  Then  comes  the  procuratory  of  resignation,  which  mentions  the 
heirs  male  of  John  Carruthers,  which,  it  is  contended,  narrowed  the 
preceding  description  of  heirs  general.  If  it  be  necessary  that  the 
feudal  investiture  from  the  superior  be  granted  in  the  very  terms  of 
^is  procuratory,  then  there  is  an  end  of  the  question  ;  but  if  this  be 
not  80,  a  difficulty  occurs,  because  this  procuratory  also  enlarges  the 
preceding  destination  in  regard  to  the  heirs  called  after  Robert  Max- 
well and  George  Maxwell.  The  dispositive  clause  gives  the  estate 
to  them,  and  the  heirs  male  of  their  bodies,  while  the  procuratory 
gives  it  to  heirs  male  generally.  If  the  procuratory,  therefore,  is  to 
^  the  ruling  clause,  this  suggests  considerations  material  with  regard 
^  the  heirs  of  Robert  and  George,  for  as  long  as  the  remotest  heir 
'^e  of  either  of  them  exists,  in  this  view,  neither  the  appellant  nor 
^^pondent  could  claim  any  right. 

"  When  we  come  to  the  clauses  relative  to  the  contracting  of 
^ebts,  and  payment  of  sums  of  money,  by  the  heirs  in  possession, 
^he  heirs  male  of  the  bodies  of  Robert  and  George  are  again  so  dis« 
^Dctly  mentioned,  that  I  conceive  the  words  heirs  male  in  the  pro* 
^^uratory  must  be  held  to  be  flexible.  This  would  let  us  again  into 
^lie  construction  of  the  testator's  intention  from  the  whole  scope  of 
^  he  deed. 

VOL.  IT.  2  A 
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1 802.  "  I^  these  circumstances,  I  looked  with  considerable  anxiety  into  a 

case  quoted  hj  Mr.  Adams,  as  in  point  to  the  argument  maintained 


HALLiDAT     by  him ;  but  1  did  not  find  that  it  made  out  the  authority  now 

^'     0.    pressed  upon  us.    In  that  case,  there  was  a  first  deed  to  heirs  male, 
MAXWELL,  &c«  '^,,,.,  .,..  ..  ,  J 

Maclachlan  v.  ^^^  ^  ^^^  ^^^  ^  raiying  destmation,  sometimes  heirs  male,  and 

Campbell.       sometimes  heirs  general ;  and,  from  the  whole,  I  oonceire  it  was 

M  '  'J^JvJ^^'  properly  found  that  heirs  male  were  intended. 

'^  I  really  feel  so  much  doubt  whether  or  not  this  case  has  been 
rightly  decided,  though  the  authority  for  the  judgment  is  so  great, 
that  I  think  it  proper  to  more  that  the  further  consideration  of  this 
case  be  put  off  to  this  day  fi)rtnight*' 


On  9th  June  1802,  Case  resumed. 

The  Lord  Chancellor  Eldon  said, 

«  My  Lords. 

**  When  this  cause  was  last  before  your  Lordships,  I  stated  at  the 
close  of  the  argument,  a  sincere  doubt  which  then  occurred  to  me  on 
the  fitness  of  the  interlocutors  of  the  Court  of  Session,  and  I  propos- 
ed to  your  Lordships  to  postpone  the  pronouncing  the  judgment  of 
the  House,  and  I  am  now  happy  to  declare  my  satis&ction  that  your 
Lordships  acquiesced  in  that  suggestion,  as  it  has  afforded  me  the 
opportunity  of  more  maturely  considering  the  case,  and  communi- 
cating with  those  on  whose  information  and  judgment  I  can  relj, 
and  I  am  now  free  to  declare,  that  the  doubts  I  then  entertained  are 
entirely  removed,  and  that  my  opinion  is,  that  the  judgment  of  the 
Court  of  Session  is  right,  and  ought  to  be  affirmed  by  your  Lord- 
ships. 

'*'  It  was  said  by  one  of  the  counsel  at  the  Bar,  that  this  cause  had 
not  been  much  considered  by  the  Court  of  Session,  but  I  can  assure 
your  Lordships,  from  the  best  authority,  that  the  case  was  at  two 
different  times,  most  deliberately  considered  by  the  whole  Court,  ss 
it  had  three  times  preyiously  been  by  the  Lord  Ordinary ;  and  on  all 
these  occasions  the  judges  were  uniformly  unanimous. 

*'  This  action  takes  its  rise  upon  the  construction  of  an  instm- 
ment  purporting  to  be  a  settlement  of  the  estate  of  Dinwoodie,  exe- 
cuted by  a  lady  of  the  name  of  Agnes  Maxwell,  in  the  year  1669- 
This  instrument  appears  to  have  been  prepared  by  a  country  notary 
of  no  great  knowledge  in  his  profession,  assisted  by  the  old  ladj, 
and  probably  by  some  books  of  precedents,  which  were  useful  to  him 
on  all  occasions ;  for  in  many  of  the  clauses  which  were  supplied  by 
the  books  of  precedents,  the  deed  appears  properly  technical,  but 
when  left  to  himself,  and  particularly  in  the  proper  legal  description 
of  the  heirs  who  were  to  take  the  estate,  he  shows  great  ignorance, 
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ioaocuraey,  and  apparent  contradictions.     We  most,  therefore,  take        ^^^* 
the  whole  deed  together  into  our  contemplation*  and  consider,  upon  : 

a  &ir  and  rational  construction  of  the  real  meaning  and  intention  of         ^^ 
thegranter.  maxwell,  &c. 

*<  The  appellant  went  too  fiir  when  he  argued,  that  the  dispositive 
daue  was  the  sole  and  onlj  part  of  the  deed  which  could  regulate 
the  succession  of  the  estate  to  the  different  description  of  heirs  who 
were  entitled  to  succeed.  And  the  respondent,  perhaps,  went  nrarly 
as  hi  wrong,  in  arguing,  that  the  procuratory  of  resignation  was  the 
only  part  of  the  deed  which  could  be  required  to  regulate  4he  succes- 
non,  and  that  erery  other  part  of  the  instrument  must  bind  to  the 
procoratoiy,  however  widely  thej  might  differ  from  it. 

"  It  rather  appears,  however,  that  the  one  may  be  examined  and 
explained  by  the  other,  or  by  different  clauses  in  the  same  deed ; 
and  if,  upon  the  whole,  the  real  intention  of  the  granter  can  be  ra- 
tionally collected,  without  violence  to  any  part  of  it,  that  is  the  sound 
role  to  be  adopted  by  your  Lordships. 

The  first  clause  in  the  deed  is  what,  in  the  technical  language  of 
the  law  of  Scotland,  is  called  the  dispositive  clause,  and  in  this  clause, 
Agnes  Maxwell,  the  granter,  dispones  her  estate  to  (here  his  Lord- 
^ip  read  the  destination.) 

'*  If  the  estate  had  been  given  to  John  Carruthers  and  his  heirs 
Bimply,  without  saying  more,  then  the  heirs  of  line  of  John  Carru- 
theis  would  have  taken  the  estate  ;  but  there  is  more  than  a  simple 
destination  to  John  Carruthers  and  his  heirs, — there  is  a  condition 
imposed,  that  he  take  upon  him  the  name,  and  bear  the  arms  of 
Haxwell,  and  to  his  heirs  bearing  the  said  name  and  arms  of  Max- 
*dL  The  nature  of  the  condition  seems  to  imply  that  it  shall  be 
taken  by  an  heir  male,  who  could  take  the  name  and  arms,  and  re- 
present the  whole  estate.  If  the  estate  came  to  be  divided  among 
^eirs  portioners,  which,  by  the  nature  of  the  settlement,  it  could  do, 
it  might  have  divided  among  a  great  number  of  female  heirs  of  dif- 
^<crent  families,  all  of  whom,  according  to  the  appellant's  doctrine, 
^ere  bound  to  take,  and  bear  the  name  and  arms  of  Maxwell,  a  thing 
not  very  probably  in  the  contemplation  of  the  granter,  but,  on  the 
<^ntiary,  that  she  intended  the  estate  should  go  to  J.  Carruthers' 
^eirs  male ;  and  the  procuratory  gives  strong  grounds  for  adopting 
this  construction  of  the  dispositive  clause,  and  removing  the  doubts 
that  arise  from  the  words  of  it  (Here  his  Lordship  read  the  words 
of  the  procuratory.) 

"  By  this  clause,  the  superior  is  directed  to  grant  the  estate  to 

John  Carruthers,  and  his  heirs  male,  for  the  new  infeftment  thereof. 

The  superior  can  only  grant  it  in  the  manner  pointed  out  by  this 

daiise,  and  must  have  granted  it  so,  which  would  give  these  heirs 

Bale  the  feudal  right  to  the  estate  under  the  procuratory,  leaving, 

according  to  the  appellant's  doctrine,  a  personal  right  to  the  estate 
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1802.        in  the  heirs  whatsoeyer,  under  the  dispositire  clause,  which  is  incon* 
sistent  and  untenable. 


HARLOW,  &c.       i<  When  I  last  stated  my  sentiments  to  your  Lordships  on  thL^ 
GOYKRNOR8  OF  ^a^^'  ^^  appeared  to  me  that  the  procuratory  had  granted  a  larger 
THE        estate  in  these  premises  to  the  two  Maxwells  than  they  were  entitle 
MERCHANT    ^  ^  claim  under  the  dispositive  clause,  which  limited  the  estate  of 
HOSPITAL     Dinwoodie  to  them  and  the  heirs  male  of  their  bodies,  and  that  tbe 
&c.         procuratory  gave  it  to  them  and  their  heirs  male  general ;  but,  upon 
a  more  accurate  inspection,  I  observe  that  the  procuratory  gives  it 
to  them  and  their  heirs  male  in  manner  above  expressed^  which  are 
words  of  reference  to  the  limitation  in  the  dispositive  clause,  which 
gives  it  to  them  and  the  heirs  male  of  their  body. 

''  All  the  other  parts  and  clauses  of  the  deed  are  consistent  with 
the  procuratory,  and  meanings  and  intentions  of  the  dispositire 
clause,  as  thus  explained ;  and,  from  a  due  consideration  of  the  ge- 
neral tenor  and  contents  of  the  whole  deed,  the  doubts  that  formerly 
occurred  to  my  mind  are  now  entirely  removed;  and  I  am  of  opinion 
the  interlocutors  of  the  Court  of  Session  are  right,  and  ought  to  be 
affirmed." 

It  was  accordingly 

Ordered  and  adjudged  that  the  interlocutors  complained 
of  be,  and  the  same  are  hereby  affirmed. 

For  the  Appellant,  Ad,  Gillies^  Chas.  Moore. 

For  the  Respondents,  Edtv.  Law,  Wm.  Adam,  Ad,  Holland. 

Note. — Unreported  in  the  Court  of  Session. 


John  Harlow  and  Others,  Feuars  in  the) 

Barony  burgh  of  Peterhead,  -         J     AppeUants; 

Governors  of  thb  Merchant  Maiden 

Hospital  of  the  City  of  Edinburgh, 

George     Earl    of    Aberdeen,    and 

Others,  Heritors  of  the  Parish  of  Pe-  f  ^^po*^^^' 

terhead;    and    the    Rev.   Dr.   Moir, 

Minister  of  Peterhead, 

House  of  Lords,  24th  June  1802. 

Building  New  Church — Who  Liable — Proportion  in  which 
Liable. — In  the  building  of  a  new  church  in  the  parish  of  Pet^- 
head,  which  is  part  landward  and  part  buighal,  two  qaesdoitf 
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arose,  Ist.  Whether  the  church  should  be  repaired  or  rebuilt  ?  and,        1802. 
U.  Whether  the  expense  of  rebuilding  should  fall  on  the  heritors 


of  the  landward  part  whollj,  or  on  them  and  the  feuars  of  the  harlow,  &c. 
town  proportionallj  ?     The  Presbytery  and  the  Court  of  Session    ootbrnors 
ordered  a  new  church  to  be  built ;  and  held  that  the  expense  was      of  the 
to  be  borne  by  the  landholders  and  feuars  of  the  town,  according    mkbchakt 
to  certain  proportions  set  forth.     Reyersed  in  the  House  of  Lords    ^^  p'^"" 
only  fM>  &r  as  to  find  that  there  was  no  custom  to  regulate  the         &c.    ' 
proportions  in  which  the  heritors  were  to  contribute ;  but  declar- 
ing that  such  charge  was  a  parochial  duty,  and  that  it  ought  to  be 
decayed  by  all  the  owners  of  lands  and  houses,  in  proportion  to 
their  real  rents,  and  remit  to  the  Court  of  Session  to  proceed  ac- 
oordingly  ;  and  interlocutors  quo  ad  ultra  affirmed. 

The  pariah  of  Peterhead,  in  the  county  of  Aberdeen,  is 
part  landward  and  part  burghal,  consisting  of  the  burgh  9f 
barony  of  Peterhead,  or  town  or  village  thereof,  together 
with  a  landward  district.  Its  extent  is  7000  acres.  The 
Talned  rent  at  the  time  was  £4500  Scots ;  and  the  real  rent 
£3000  Sterling.  The  population  3800,  of  which  2500  re- 
fiided  in  and  about  the  town,  a  very  considerable  proportion 
of  which  belonged  to  the  English  church. 

Some  thirty  years  previously  a  parish  church  had  been 
1)uilt,  capable  of  accommodating  1200  persons ;  but  the  fabric 
bving  fallen  into  disrepair,  some  steps  had  been  taken  to 
l^Te  it  repaired  and  enlarged  at  the  estimated  cost  of  £536. 
This  idea  was  afterwards  abandoned,  and  an   application 
roade  to  the  presbytery  by  the  Governors  of  the  Merchant 
llaiden  Hospital,  who  are  superiors  of   the  whole  place, 
^Qd  who  possess  a  considerable  estate  in  the  landward  dis- 
^n'ct,  setting  forth  that  the  church  was  in  a  ruinous  condi- 
tion, and  unfit  to  be  repaired.     Whereupon  the  presbytery 
^H  assessors  being  met,  and  having  considered  the  whole 
Matter,  pronounced  this  decree:    "  Find   the   church   of  July  16,  1800. 
"  Peterhead  in  a  ruinous  condition,  and  unfit  to  be  repaired, 
'*  and  therefore  decree  that  a  new  church  ought  to  be  built, 
"  sufiicient  to  accommodate  the  townand  parish  of  Peterhead. 
The  presbytery  therefore  resumed  the  consideration  of  the 
**  state  of  the  population  of  the  said  town  and  parish,  and 
finding  that  the  former  church  contained  only  about  1000 
people,  but  on  account  of  the  increased  population  of  the 
parish,  particularly  of  the  town  of  Peterhead^  since  the 
"  late  church  was  built,  they  appoint  the  new  church  to  be 
'*  built  sufiScient  to  contain  1800  persons,  allowing  eighteen 
'*  inches  for  eaqh,  the  expense  of  which  to  be  defrayed,  viz. 
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GOVERNORS 

OF  THE 

MKRCHANT 

MAIDBN 

HOSPITAL, 


1802.       «  2341  of  3205  part?,  to  be  paid  by  tbe  feuara  of  the  town  < 

"  Peterhead,  and  the  remaining  864  of  the  3205  parts,  by  tl 

uABLow,  c.  ft  heritors  of  the  landward  part  of  the  parish ;  and  they  d 
"  crec  accordingly ;  And  they  appoint  the  minister,  heritor 
**  and  feuars,  to  produce  plans  and  estimates  of  a  church  a 
"  above,  to  be  laid  before  the  presbytery  at  their  next  mee 
*'  ing  on  Wednesday  the  20th  day  of  August  next ;  and  a] 
*'  point  the  heritors,  and  all  others  concerned,  against  thi 
*'  time,  to  fix  upon  a  proper  site  for  the  new  church.'' 

Jo  this  decree  the  feuars  of  the  town  present  enterei 
their  dissent  and  protest,  against  liability  for  the  expense  o 
building  the  new  church ;  and  brought  the  present  suspeO' 
sion  ;  which,  coming  before  Lord  Glenlee,  Ordinary,  hiii 
Lordship  passed  the  bill  to  try  the  question  ;  and,  deemioj 
it  of  importance,  ordered  the  parties  to  state  the  cause  ii 
informations  to  be  given  in  to  the  whole  Court. 

Informations  having  been  given  in  accordingly,  the  ques- 
tion came  to  be,  Who  were  by  law  liable  in  the  burden  ol 
erecting  or  supporting  parish  churches?  or.  Whether  suel 
burden  had  been  laid  upon  persons  of  the  appellants^  condi- 
tion, who  were  mere  feuars,  by  any  adequate  authority  since 
the  Reformation  ? 

The  appellants  contended,  that  although  by  the  more  an- 
cient statutes,  12th  Sept.  1563,  and  statute  54,  3d  Parlia 
ment  James  VI.,  the  burden  is  laid  on  the  parishioner 
without  distinction,  yet  this  expression  was  always  constra 
cd  to  mean  heritors,  or  landholders.  This  view  was  sop 
10,  63. ported  by  Erekine,  who  says,  **  that  by  long  custom,  tho» 
"  burdens,  at  least  that  of  repairing  churches,  and  churcl 
"  yard  walls,  are  transferred  from  the  parishioners  and  par- 
**  son,  to  the  landholders,  who  must  bear  the  expense  of  re- 
"  pairing,  and  even  rebuilding  the  parish  church,  accordiog 
**  to  the  valuation  of  their  several  lands.**  Besides,  by  the 
act  1690,  c.  23,  and  1693,  c.  25,  the  teinds  of  every  parish, 
not  heritably  disposed  of,  were  vested  in  tbe  patron,  with  the 
burden  of  ^^  the  minister's  stipend,  tacks  of  teinds  already 
"  granted,  and  of  such  augmentation  of  stipend,  future  pro- 
'*  rogations  and  erections  of  new  Idrks^  as  shall  be  just  and 
**  expedient."  These  statutes  threw  the  burden  on  those 
who  had  right  to  the  tithes — on  the  patrons, — and  virtoallj 
repealed  the. former  statute  1572,  which  obliged  the  parson 
and  whole  body  of  parishioners  to  contribute  to  the  repair 
and  building  of  the  churches.     In  support  of  this  view,  that 
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it  is  the  heritors  of  the  parish  only  who  are  by  law  liable  in       1802. 
the  ezpensQ  of  building  and  maintaining  churches,  accord- 


ing to  the  extent  of  their  valued  rent,  the  several  commis-  ^^^^^^*  *c. 
sions,  and  acts  of  Parliament,  might  be  referred  to,  from  ooybbiiors 
1617  downwards,  respecting  the  plantation  of  kirks  and  va-      ^'  ^^^ 
loation  of  teinds.    The  late  act  of  1707,  c.  9,  regulates  the   ^mItden^ 
"  erecting  and  building  of  new  kirks,  being  always  with  can-    hospital, 
"  sent  of  the  heritors  of  three  parts  of  four  at  least  of  the 
''valuation  of   the   parish  whereof  the  kirk  is  craved." 
Nothing  is  said  here  about  the  liability  of  feuars  ;  and  all 
the  authorities  concur  in  declaring  that  the  burden  of  erect- 
ing churches  is  payable  from  the  tithes  of  the  parish,  which 
are  burdens  on  the  heritors,  in  the  same  manner  as  minis- 
ter's stipend,  or  manse,  is.    The  cases  of  Crieff,  20th  Nov. 
1781,  (Mor.  7924,)  and  Forfar,  16th  May  1793,  (Mor.  7929,) 
founded  on  by  the  respondents,  are  different  from  the  circum- 
stances of  the  present.  They  laid  down  nogeneral  rule  settling 
die  question  of  law  as  to  all  the  parishes.     On  the  contrary, 
the  judgment  in  the  Crieff  case  proceeds  *^  on  the  circum  - 
"  stances  of  this  case."    And  accordingly  the  Court,  or  the 
piictice  of  the  country,  has  never  looked  on  that  decision  in 
any  other  light.    The  Court  of  Session,  in  all  subsequent 
eaB6B,  have  regarded  the  custom  in  each  parish  in  deciding 
mch  questions.    But,  independently  of  the  general  point  of 
Itw,  and  looking  to  the  fact,  that  the  feuars  held  their  tene- 
ments originally  of  the  Earl  Marischall,  before  his  attainder, 
with  freedom  from  certain  burdens  therein  enumerated,  or 
"other burdens,  accidents,  perils*  and  inconveniences  what- 
"  soever,  as  well  public  as  private,  named  as  not  named;"  and 
that  they  have  had  possession  on  this  tenure  for  nearly  two 
hundred  years,  this  was  8u£Scient  to  exempt  the  feuars  from 
^  such  liability.     Besides,  even  assuming  their  liability,  it 
Was  wrong  to  resolve  on  building  a  new  church  when  re- 
ports were  actually  in  the  hands  of  the  heritors,  declaring 
that  the  church  could  be  repaired  and  enlarged  for  a  smaller 
sum. 

The  Court,  of  this  date,  found.  The  **  Lords,  on  the  Jan.  19, 1802. 
**  report  of  Lord  Glenlee,  and  having  advised  the  infor- 
**  mations,  find,  in  terms  of  the  decree  of  the  presbytery, 
"that  the  present  church  of  Peterhead  is  ruinous,  and 
"  that  a  new  church  ought  to  be  built,  sufficient  to 
'*  accommodate  the  town  and  parish  of  Peterhead :  Find 
"  that  the  expense  of  building  as  much  of  the  said  church 
"  as  shaU  be  necessary  for  accommodating  the  U  ndward 


360  CASES  ON  APPEAL  FROM  SCOTLAND. 

1802.       ««  part  of  the  pari»b,  shall  be  defrayed  by  the  heritors, 

"  7    •*  according  to  their  respective  valued  rents,  and  divided 

^/*     '  **  among  them  in  the  same  proportion ;    and  that  the  ex- 

oovERNORs   •«  pense  of  the  remaining  part  shall  be  defrayed  by  the' 

MEBCH^HT   "  feuars  and  proprietors  of  houses  in  the  town  of  Peterhead, 

MAIDEN     "  in   proportion  to  their  real  rents,  and  dirided  among 

ntispiTAL,    «i  them  in   the  same  proportion :  Reserving  entire  to  the 

'*  feuars  and  proprietors  of  houses  in  Peterhead  all  claim 

'*  of  relief  competent  to  them  against  their  superiors  on  the 

*'  warrandice  in  Earl  Marischall's  feu  contract,  or  otherwise, 

'"  and  to  them  their  defences  against  the  same,  as  accords. 

'*  And  remit  to  the  Lord  Ordinary  to  hear  parties  with  re- 

**  gard  to  the  materials  of  the  present  church,  and  the  value 

''  thereof,  whether  the  same  belong  exclusively  to  the  land- 

''  ward  heritors,  or  must  be  applied  towards  the  common 

'*  expense  of  building  the  new  church." 

The  minister  put  in  a  petition  against  this  interlocutor^ 
complaining  that  it  was  not  enough  to  find  that  the  new^ 
church  should  be  built  **  sufficient  to  accommodate  the 
''  town  and  parish  of  Peterhead,"  but  that  the  interlocutor 
should  have  expressly  found  that  the  said  church  should  he 
built  so  as  to  contain  **  1800  persons,"  and  prayed  the  Court 
to  do  so,  and  to  authorize  the  presbytery  immediately  tc 
proceed ;  whereupon  the  Court  pronounced  this  interlocu- 
Feb.  10, 1802.  ^o^  *'  Uaring  heard  this  petition,  and  parties,  grant  the  first 
'*  prayer,  and  remit  the  second  to  the  Lord  Ordinary  to 
**  hear  parties  farther,  and  to  proceed  therein,  and  in  the 
**  other  points  of  the  cause,  as  he  shall  find  just." 

Against  these  interlocutors  the  present  appeal  was 
brought  to  the  House  of  Lords. 

Pleaded  jor  the  Appellants. — Where  a  parish  conwsts 
partly  of  a  landward  district,  and  partly  of  a  burgh  of  ba- 
rony, there  is  no  statute,  and  no  law,  for  holding  the  feuais 
and  proprietors  of  houses  and  tenements  in  the  burgh 
liable,  along  with  the  heritors  of  the  parish,  in  the  expense 
of  building  or  repairing  the  parish  church.  And  all  the  in- 
stitutional writers  are  agreed  in  laying  down  the  doctrioe, 
that  such  burden  lies  on  the  heritors  alone.  The  decree, 
therefore,  is  manifestly  erroneous,  even  were  the  principle 
of  liability  founded  on  population  (which  it  evidently  '^ 
not),  because,  in  this  last  case,  it  ought  to  be  an  assessment 
upon  the  inhabitants  at  large,  and  not  confined  to  the  pro- 
prietors of  houses,  or  feuars  within  burgh.  For,  on  the 
principle  of  population,  householders,  or  lessees  of  houses, 
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would  be  equally  liable  with  them.     If  this  rule  be  derived        |go2. 
from  the  obsolete  statute  15729  all  the  parishioners  should 


contribute,  according  to  their  substance  ;  but  the  interlocu-HABLow,  &c. 
tor  does  not  make  alt  the  parishioners  liable,  but  only  the    QoyRRNOBs 
heritors  and  feuars,  and  the  proportion  in  which  they  are      ov  tbe 
made  liable  is  according  to  their  real  rents.    The  decisions    """^^"^ 
in  the  case  of  Crieff  and  Forfar  are  inapplicable,  and  are  so    hospital, 
recent,  and  depending  so  much  on  their  own  circumstances,         &<'• 
as  that  they  cannot  be  considered  as  settling  the  law.     But 
even  if  good  and  unquestionable,  still,  the  custom  of  the 
parish  is  the  rule  that  goyerns ;   and  the  custom  of  this 
parish  having  been,  to  hold  the  heritors  liable  in  such  ex- 
pense, the  interlocutors  and  decree  are  at  variance  with  that 
custom. 

Pleaded  for  the  Respondents, — From  the  reports  of  the 
tradesmen  employed  to  inspect  the  old  church,  it  appears 
that  the  north  and  south  walls  of  the  church  must  be  taken 
down,  and  the  roof  taken  off,  in  order  to  repair  it  thorough- 
ly, and  that  the  foundation  of  the  whole  is  bad.     In  these 
circumstances,  a  new  church  was  the  most  expedient  course  ; 
and  a  new  church  being  resolved  on,  it  mtist,  according  to 
law,  be  built  of  sufficient  size  and  dimensions  to  accommo- 
date the  whole  parishioners.     The  expense  of  building  such 
church,  although,  by  the  ordinary  practice  in  the  country 
parishes,  is  laid  upon  the  heritors  alone,  according  to  their 
several  valued  rents  in  the  parish,  and  the  area  of  the 
church  is  divided  amongst  them  in  the  same  proportion,  yet 
it  is  evident  this  rule,  which  has  been  established  by  custom 
&lone,  is  altogether  inapplicable   to   parishes  like  that  of 
Peterhead,  which  consists  of  part  landward  and  part  burgh 
of  barony.     In  the  latter,  the  situation  of  the  parish,  and  its 
population,  suggests  the  necessity  of  a  different  principle 
of  Lability.     All  have  right  to  the  church.     It  is  an  accom- 
modation more  to  the  burghal  population  than  to  the  country 
population;    and  therefore  all  ought  to  contribute  to  the 
expense  of  erection.     The  town  has,  by  law,  a  right  to  a 
«hare  of  the  area  of  the  church,  which  necessarily  presumes 
that  they  are  liable  proportionally  to  contribute  to  its  erec- 
tion.    Accordingly  the  Court  of  Session  has,   by  several 
decisions,  established  a  rule  with  respect  to  the  expense  of 
erecting  churches  in   such  circumstances  as  the  present, 
founded  chiefly  on  the  particular  circumstances  and  situation 
of  the  parish,  by  which  the  heritors  of  the  country  part  of 
the   parish  are  made  liable  for  the  expense  of  building  as 
much  of  the  parish  church  as  is  necessary  only  for  their  own 
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accommodation,  and  the  feuars  and  proprietors  of  houaea  in 
town  are  made  liable  for  the  expense  of  building  as  much  as 
is  necessary  for  the  accommodation  of  the  inhabitants  of  the 
town ;  and  the  area  is  divided  amongst  them  in  the  same 
proportion.  Such  was  the  rule  adopted  in  the  case  of  Crieff, 
after  the  most  deliberate  discussion,  which  has  been  followed 
by  others  since  that  time,  and  ought  to  be  followed  here. 

After  hearing  counsel, 


Lord  Chancellor  Eldon  said, 
**  My  Lords, 

(His  Lordship,  after  reading  the  interlocutor  appealed  from,  and 
stating  the  circumstances  of  the  case,  proceeded.) 

"  There  were  three  questions  made  in  the  present  cause.  Ist. 
Whether  the  church  should  be  repaired  or  rdfuiltf  2d.  What 
size  the  church  should  be  of  ?  3d.  On  whom  the  expense  should 
faU? 

"  On  the  first  and  second  of  these,  I  do  not  think,  nor  does  mjr 
noble  and  learned  friend,  who  has  considered  the  matter  with  dee{^- 
attention,  that  any  alteration  should  be  made  in  the  judgment  asK 
to  them.     The  only  question  then  comes  to  be  the  expense;  an<S. 
this  dirides  itself  into  two  branches. 

<'  1st.  Whether  the  feuars,  who  are  unquestionably  heritors  as  weE^ 
as  those  commonly  described  under  that  name,  be  liable  in  any  de^ — 
gree  ?  or.  Whether  the  expense  lies  wholly  on  the  landward  herm^ 
tors  ?  2d.  If  the  feuars  be  liable,  then  in  what  proportion  they  aia<i 
the  landward  heritors  ought  to  contribute  ? 

**  The  first  branch  was  a  good  deal  agitated  in  the  Cou|i  below^ 
with  much  reference  had  to  treatises  on  the  subject,  to  ancient  statutes, 
and  to  the  law  with  regard  to  teinds.  But  it  seems  the  true  conclu- 
sion to  be  drawn  on  this  part  of  the  case  is^  that  the  burden  is  a  paro- 
chial burden,  and  falls  upon  the  landholders.  This  is  agreeable  to  the 
sentiments  of  the  Court  of  Session  ;  and,  from  any  thing  that  appean 
in  writers  of  authority,  or  books  of  decisions,  prior  to  the  case  of 
Crieff,  it  is  impossible  to  say  that  the  burden  was  not  laid  on  then 
when  a  parochial  burden  ought  to  be  imposed. 

''  Forbes  lays  it  down  as  a  rule  that  it  is  a  parochial  burden,  and 
to  be  proportioned  among  the  heritors  according  to  the  Taluation  of 
every  heritor's  land.  It  follows  from  this  rule,  that  feuars,  as  being 
also  heritors,  are  liable  in  some  proportion  ;  the  only  question  is,  io 
what  proportion  ?  The  case  of  Crieff,  which  is  relied  upon  as  a  de- 
cision in  point,  was  only  pronounced  in  17SI,  and  is  not  eren  that 
species  of  authority  which  has  ruled  all  questions  since.  It  is  still 
.  open  to  be  considered,  whether  that  case  and  tbe  present  hare  lai<l 
down  the  rule  proper  to  be  obserred.  The  appellants  argue,  that 
the  particular  circumstances  of  that  case  of  Crieff  had  an  effect  upon 
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the  jadgment ;  but  I  am  not  sure  that  your  Lordships  would  have        i802. 
affirmed  thai  case  if  brought  before  jou  on  appeal. 


'  The  rule  in  that  case  was,  that  the  landward  heritors  were  to  harlow,^&c. 
bear  a  certain  proportion,  according  to  their  valued  rents ;  and  the    qoyeh^ors 
feuars  the  other  proportion,  according  to  their  real  rents.     To  apply       of  tuk 
this,  the  Court  looked  to  the  population ;  the  town  contained  so    mebchant 
many  inhabitants,  the  landward  parish  so  many ;  and,  according  to  aomT^i^^ic. 
them,  the  respectiye  quantum  was  fixed.     The  manner  of  appor- 
tioning that  part  of  the  expense  which  was  allotted  to  the  landward 
parish  among  the  sieveral  heritors,  was  not  liable  to  much  objection. 
As  to  the  allotment  upon  the  heritors,  if  they  were  to  bear  an  allot- 
ment  to  a  certain  extent,  there  was  also  little  objection  to  the  mode 
of  apportioning  it  among  them. 

'*•  It  is  the  same  in  this  case  ;  and,  granting  the  allotments  to  be 
JQst,  there  does  not  appear  to  be  much  gravamen  in  the  apportioning 
of  these  among  the  heritors  themselves,  and  the  feuars  by  themselves. 
But  the  appellants  insist,  that  the  rule  laid  down  as  to  the  allotments 
is  not  well  founded  on  principles  of  law.  They  say,  that  if  the  rule 
adopted  where  a  parish  is  wholly  landward  be  considered,  it  is  alto- 
gether different ;  the  contribution  there  is  according  to  the  value  of 
the  land,  not  the  extent  of  population.  A  variety  of  cases  upon  the 
Hibject  were  put  to  and  from  the  Bar. 

**  I  shall  only  state  this  case.  Suppose  a  person  builds  a  village 
opon  his  estate,  without  creating  either  feuars  or  heritors.  Another 
person  lives  upon  his  estate,  with  only  the  persons  belonging  to  his 
^^mily ;  if  these  estates  be  of  the  same  valued  rent,  it  is  admitted 
^^t  these  two  persons  would  contribute  in  the  same  ratio,  only, 
P^^haps,  that  the  valuation  made  in  Cromweirs  time,  may  not  now 
^^^ar  the  same  proportion  to  the  real  value  of  each  estate.  The  same 
^onld  happen  when  cotton  mills  or  other  manufactories  were  esta- 
*>luhed. 

**  It  must  be  admitted,  therefore,  that  in  landward  parishes  there 
^B  no  reference  to  population,  but  to  the  valuation  of  the  estates. 
The  question  then  comes  to  be,  whether,  when  a  parish  comes  to  be 
^vided  by  a  new  raised  town,  a  different  principle  is  to  be  applied, 
^d  the  population  resorted  to  as  the  rule  for  alloting  between  feuar 
^nd  heritors. 

"  The  rule  of  law  is,  that  all  the  heritors  should  contribute  ac- 
^^rding  to  the  value  of  their  land.     It  may  appear  strong  to  say, 
that  heritors  are  to  find  a  church  roomy  enough  for  the  population 
of  a  town ;  but,  if  it  once  become  a  parochial  burden,  it  must  fall  on 
the  value  of  the  land,  in  whatever  shape  it  may  be  occupied  or  di- 
"Hded.    If  a  different  rule  were  adopted,   greater  inconveniences 
^wottld  follow.     A  manufacturer  may  bring  into  the  parish  what  peo- 
ple he  chooses  ;  and  it  is  the  duty  of  the  heritors  to  provide  a  church 
fit  to  accommodate  all  the  parishioners. 

''  The  land  upon  which  houses  are  built  in  a  town  like  this,  has 
grreat  value,  in  reference  to  its  extent.  It  therefore  does  appear  to 
^^,  that  the  true  rule  is,  not  that  the  Court  should  take  one  pro- 
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1802.        portion  of  the  expense  for  oDe  species  of  heritors,  and  another  for 

• another  species  ;  but  that  it  is  proper  to  lay  the  burden  on  the  whole 

HOG,  &c.      heritors,  including  the  feuars  of  the  town,  according  to  their  real 

TBWAYTK8,     ^^^^' 

&c.  *<  I  therefore  more  that  the  interlocutors  be  reversed,  and  that  it 

be  declared  that  the  expense  of  building  the  church  is  a  parochial 
burden,  which  ought  to  fall  equally  on  all  the  heritors  according  to 
the  real  rents  of  their  estates/' 
Lord  Thublow, — 

"  I  believe  it  ought  to  be  noticed  in  the  judgment,  that  it  is  not 
meant  to  affect  those  cases  which  have  been  regulated  by  custom 
time  out  of  mind." 
Lord  Chancellor, — 

"  In  that  case,  it  may  be  intimated  in  the  judgment,  that  there 
was  no  such  custom  in  this  parish." 
On  his  Lordship's  motion  this  was  ordered  accordingly. 
Ordered  and  adjudged  that  there  being  no  custom  to  re- 
gulate the  proportion  in  which  the  heritors  are  to  con- 
tribute to  the  rebuilding  the  church,  the  interlocutors 
complained  of  be  reversed,  in  so  far  as  they  assess  the 
rates  at  which  the  parishioners  are  to  be  charged  to  ^^ 
the  rebuilding  the  church.     And  it  is  hereby  declared,.^ 
that  such  charge  is  a  parochial  duty,  and  that  it  oughiM 
to  be  defrayed  by  all  the  owners  of  lands  and  houses  irrrr 
proportion  to  their  real  rents.     And  it  is  farther  order — 
ed  that  the  said  cause  be  remitted  back  to  the  Court  (^ 
Session  in  Scotland  to  proceed  accordingly.     And  it  &^ 
further  ordered  and  adjudged  that  the  said  interlocutOT 
as  to  the  rest  be  affirmed. 

For  Appellants,  Jaa,  Gordon^  Arch.  Campbell^  jun. 
For  Respondents,  Wm.  Adam,  W.  Robertson. 

Note. — Unreported  in  the  Court  of  Session. 


[Mor.  App.  Legitim,  No.  2.] 

Rebecca  Hog,  otherwise  Lashlsy,  Spouse^ 

of  Thomas  Lashley,  Esq.,  and  Him  for >  Appellants ; 

his  interest,         ....  .     ) 

William  Thwaytes  and  Others,  assignees^ 

of  AiiEXANDER  HoG,  London,  and  Tho->  Respondent^- 

MAS  Hog,  Esq ) 

House  of  Lords,  24th  June  1802. 
Leoitim — Discharge  or — Election. — La  the  succession  of  the  J^* 
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Roger  Hog  of  Newliston,  a  younger  son,  Alexander,  was  set  up        i802. 
in  business  in  London,  and  liad  got  several  sums  ^m  his  father 


v. 

THWATTKS, 


for  that  purpose.  He  had  granted  a  discharge  to  his  father  for  hog,  &c. 
£1500,  stating  it  as  "  the  portion  bestowed  on  me  by  him  ;"  but 
there  was  no  express  discharge  of  the  legitim.  After  his  father's  *"  £c. 
death,  there  was  found  in  his  repositories,  a  discharge  by  his  father 
of  a  subsequent  sum  of  £4000,  got  by  Alexander  as  a  loan,  but 
which  the  father  declared  to  be  an  additional  proyision,  and  in 
fall  of  all  he  could  ask  in  name  of  legitim.  This  discharge,  after 
his  death,  was  handed  over  to  Alexander  Hog*s  assignees,  and 
accepted  by  both.  Held,  in  the  Court  of  Session,  that  neither 
by  the  discharge  granted  by  Alexander  before  his  father's  death, 
nor  by  what  took  place  subsequent  thereto,  had  he  cut  ofiF  his  right 
to  l^tim.  In  the  House  of  Lords,  the  interlocutor  was  affirmed, 
in  so  Eblt  as  it  held,  that  his  legitim  was  not  cut  off  by  the  discharge 
granted  during  the  deceased's  life,  but  reyersed  on  the  other  point ; 
and  held,  that  the  assignees,  by  the  facts  proved,  inferring  accept- 
ance of  this  discharge,  had  released  this  claim  after  his  death. 

The  appellant,  Rebecca  Hog,  was  the  eldest  daughter  of 
the  late  Roger*  Hog  of  Newliston.  She  was  married  to  the 
other  appellant,  Mr.  Lashley,  but  no  marriage  provision  was 
given  at  that  time,  though  some  time  thereafter,  Mr.  Lash- 
ley got  in  loan,  first  £700,  and  afterwards,  £300. 

At  her  father's  death  she  was  left  by  him  two  bonds  of  pro- 
vision ;  one  for  £1300,  and  one  for  £200  ;  the  former  bearing 
to  be  in  satisfaction  of  her  legitim.  But  being  advised  that  she 
could  derive  greater  benefit  by  renouncing  these  bond  pro- 
visions, and  claiming  her  legitim,  she  brought  an  action  for 
that  purpose*  This  claim  to  legitim  became  of  more  value, 
from  the  predecease  of  some,  and  the  renunciation  of  others 
of  the  family,  who  had  accepted  voluntary  provisions  in  sa- 
^'sfaction  of  their  claims. 

Accordingly,  a  previous  question,  reported  ante  vol.  iii. 
P-  248,  settled,  1.  That  the  deceased  being  domiciled  in 
Scotland,  his  personal  estate  situated  in  England,  or  else- 
where, was  to  be  regulated  by  the  law  of  Scotland.  2. 
•^hat  the  shares  of  those  children,  who  accepted  voluntary 
Pi'ovisions  from  their  father,  divided  among  the  remaining 
^<^ildren  who  had  not  discharged  their  legitim.  3.  That  tho 
appellant  was  entitled  to  the  whole  legitim. 


^  In  the  report  of  the  first  Appeal,  ante  vol.  iii.  p.  248 ;  and  in 
^*or.  Diet.,  p.  4628,  «*  Robert"  is  printed  by  mistake,  instead  of 
"  Hoger." 
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1802.  When  this  decision  was  pronounced,  the  assignees  of 

Alexander  Hog»  (who  had  become  bankrupt,  but  who 


Hoo,^&c.      ^^^  ^f  ^jj^  children  alleged  to  have  discharged  his  claim)^ 
THWAYTEs,  preferred  a  claim  to  one  half  of  the  whole  legitim. 

^^-  Alexander  Hog  carried  on  business  as  a  grocer  in  London. 

He  entered  into  partnership  with  another  individual,  the 
father  giving  him  £1500  as  his  whole  portion  and  patrimony, 
and  £700  further  in  loan.  Other  sums  were  advanced,  and 
Dec. 31, 1768. a  discharge  granted,  stating,  "Grant  me  to  have  received 
"  from  the  said  Roger  Hog,  my  father,  the  sum  of  £1500, 
"  as  the  portion  bestowed  on  me  by  him.  As  also,  I  acknow- 
"  ledge  to  have  received  the  sum  of  £100  in  payment  of  two 
"  legacies  left  me  by  Alexander  Hog,  my  uncle.  And  which 
"  money,  above  written,  so  received  by  me  from  my  said 
'*  father,  I  have  put  into  the  Company  stock  and  trade  with 
"  D.  Cameron  and  A.  Farquhar,  grocers  in  London,  with 
"  whom  I  am  joined  in  trade,  and  of  both  which  sums  of 
"  £1500  and  £100  received  by  me,  I  discharge  the  said 
"  Roger  Hog.  my  father ;  and  I  oblige  myself  to  reiterate 
*'  and  renew  these  presents  when  I  arrive  at  the  age  of 
"  twenty-one  years." 

Alexander  Hog's  affairs  not  prospering,  frequent  applica- 
tions were  made  for  loans,  and  large  sums  were  advanced. 
And,  at  his  father's  death,  Alexander  owed  his  father  £4000, 
for  which  he  had  granted  two  bonds  of  £2000  each. 
.  On  that  event,  his  repositories  being  searched,  there  was 
found  a  discharge  regularly  executed  by  his  father,  narra- 
ting the  two  bonds,  and  subsuming  a  resolution  to  discharge     -^ 
them,  in  lieu  of  an  additional  provision  of  £4000  which  ha^^ 
intended  to  have  made  in  Alexander's  favour*    It  containec^H 
this  clause, — "  I  hereby  declare  this  discharge  in  lien  of  *^< 
'*  foresaid  provision  of  £4000  which  I  intended  to  hav^^ 

''  given  him,  to  be  in  full  of  all  legitim,  part,  portion  natu 

"  ral,  or  bairns  part  of  gear,  which  he  or  his  foresaids  may^ 
*'  legally  claim  out  of  my  executry,  by  and  through  m3^ 
"  death,  in  any  manner  of  way." 

Immediately  after  Mr.  Hog's  death,  John  Robertson,  th«^ 
family  agent,  went  to  London  with  this  discharge,  which  h^^ 
put  into  the  possession  of  the  respondent,  Alexander  Hog^^ 
assignee ;  and,  in  return,  Mr.  Thway  tes  executed  the  foUon^^- 
ing  holograph  receipt,  upon  a  certified  copy  of  the  di^a- 
cliarge,  and  delivered  it  to  Mr.  Robertson. 

**  London^  30th  April  1789. — Received  by  me,  aawgniiese 
'<  under  the  statute  of  bankruptcy  of  Alexander  Hog,  groc^^f» 
''  London,  from  Thomas  Hog,  Esq.  of  Newliston,  by  t^ne 


CASES  ON  APPEAL  FROM  SCOTLAND.        367 

"  hands  of  Mr.  John  Robertson,  writer  in  Edinburgh,  a  dis-        1802. 
*'  oharge  granted  by  Roger  Hog  of  Newliston,  Esq.,  to  the 


o-  o J    — "o — ^o  "-    — ^" '  — Ti-y    — « 

'•  said  Alexander  Hog,  of  which  the  three  preceding  pages  ^^\^^* 

'*   ms  an  ez^t  copy.  thwattks, 
"  For  self,  John  Howes  and  John  Freeman.  ^®" 

(Signed)        "  William  Thwaytes." 

Alexander  Hog  himself  also  indorsed  on  the  same  certified 
copy,  discharge  as  follows : — 

**  London^  30th  Aprils  1789. — I  approve  of  the  above  men- 
"^  tioned  discharge  having  been  delivered  to  my  assignees. 

(Signed)        *'  Alexander  Hog/' 

In  these  circnmstances,  the  questions  raised  in  the  pre- 
sent case  are,  1.  Whether  Alexander  Hog*s  right  of  legitim 
'^'aa  barred  by  any  renunciation  on  his  part,  or  on  the  part 
of  his  assignees  ?  2.  Supposing  it  to  be  barred,  Whether  the 
discharge  operated  in  favour  of  Thomas  Hog,  the  heir  at  ' 
Iaw  of  Roger  Hog  of  If ewliston,  or  in  favour  of  the  appeU 
l&nt,  the  only  remaining  child,  who  had  not  discharged  her 
legitim  ?  The  present  multiplepoinding  was  brought  to  try 
these  questions.  By  an  additional  case  for  the  appel- 
lants, it  was,  in  the  3d.  place,  submitted,  That  even  though 
Alexander  Hog's  right  of  legitim  should  not  be  held  to  have 
l>een  effectually  discharged  in  their  favour  by  the  releases 
Or  discharges  now  founded  on,  still  the  appellants  were  en- 
titled, under  the  interlocutors  of  the  Court  of  Session,  find- 
^^g  Mrs.  Lashley  entitled  to  the  whole  legitim,  and  affirmed 
^3  your  Lordships,  upon  the  former  appeal  brought  by  Mr. 
Thomas  Hog,  to  recover  from  him  the  full  half  of  the  free 
personal  estate  belonging  to  the  late  Roger  Hog  at  the  time 
of  his  decease. 

The  second  of  these  two  questions  was  not  determined  in 
*le  Court  at  this  stage,  its  consideration  being  superseded  by 
^e  foUovfing  interlocutor  pronounced  on  the  first.     **  On  June  2  and  3, 
**  report  of  Lord  Dreghorn,  find,  That  Mr.  Hog,  the  raiser  of  ^795. 
^  the  moltiplepoinding,  is  only  liable  in  once  and  single 

*  payment.     Find,  That  Alexander  Hog's  claim  of  legitim 

*  Was  not  cut  off  during  the  life  of  his  father,  nor  by  what 
'  Passed  after  his  father's  death ;  and  therefore  sustain  the 

*  Said  claim,  and  remit  to  the  Lord  Ordinary  to  proceed 

*  accordingly,  and  to  do  further  in  the  cause  as  he  shall  see 

**jU8t." 

On  reclaiming  petition,  the  Court  adhered.  Nov.  24,1795. 

Xn  regard  to  the  third  of  the  above  points,  the  Court,  on 
^^port  of  Lord  Dreghorn,  had  pronounced  this  interlocutor, 
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1802.       (7th  Juno,  1791)  :—*' Find,  that  the  renunciation  of  t^i. 

— **  claim  of  legitim  by  the  younger  children  of  the  deceasecL    i| 

Hoo,  &c.      «  g^g^  operated  in  favour  of  Mrs.  Bebecca  Hog,  and  ha^  i\ 
THWATTK8,   ''  fiamo  offoct  as  the  natural  death  of  the  renouncers  w  ^^qj 
&c.         «  have  had  ;  and  as  she  is  the  only  younger  child  who  dk 
"  not  renounce,  find  her  entitled  to  the  whole  legitim.'* 

The  Court,  on  a  reclaiming  petition,  adhered ;  SLXid  oa 
appeal,  the  House  of  Lords  affirmed,  7th  May  1792. 

From  these,  the  appellant  rested  a  plea  of  res  judicata^ 
that  the  whole  of  the  legitim  was  hers.  And  the  Court  of 
Session  having  pronounced  the  interlocutor  above  quoted, 
of  2nd  and  3d  June  1795,  the  appellants  put  in  a  reclaiming 
1795.  petition ;  but  the  Court  (25th  November),  adhered.  And 
they  also  pro  forma  presented  a  bill  of  suspension,  but 
which  was  refused  (26th  July  1800.) 

Against  these  interlocutors  the  present  appeal  was  brought 
to  the  House  of  Lords. 

Pleaded  for  the  Appellants.— ABlthejight  of  Alexander 
Hog  to  his  legitim  was  cut  off  by  the  discharge  which  he 
granted  in  the  year  1768,  in  which  he  acknowledges  the  re- 
ceipt of  £1500  as  the  portion  bestowed  on  him  by  hisfather, 
he  is  debarred  from  claiming  any  legitim.  The  respondents 
argue,  that,  in  order  to  discharge  this  claim,  the  discharge 
must  be  express^  and  so  in  the  present  case  it  is.  He  dis- 
charges expressly  the  portion  bestowed  upon  him  by  bw 
father — which  word  portion  is  one  of  the  voces  signaKBt  to 
signify,  in  the  law  of  Scotland,  legitim, — and,  accordingly! 
this  legitim  is  often  called  portion  natural.  No  verba  ^ 
lemnia  are  requisite.  It  is  enough  that  the  intention  of 
parties  be  clear  from  the  deed  to  discharge  the  legitim; 
and,  in  this  instance,  both  the  intention  and  the  language  of 
the  discharge  are  clear.  But  even  supposing  this  dischargei 
granted  during  the  father's  life,  were  insufficient,  still  the 
respondents  are  barred,  by  their  renunciation  of  Alexan- 
der's right  of  legitim,  after  the  father's  death,  in  accepting 
with  his  consent,  a  discharge  of  the  debt,  which  he  owed 
to  his  father,  amounting  originally  to  £4000,  which  dis- 
charge was  qualified  by  an  express  condition,  that  it  was 
granted  '*  in  full  of  all  legitim,  dead's  part,  portion  natural, 
'*  or  bairns'  part  of  gear."  Nor  is  it  any  answer  to  say,  that 
they  being  Englishmen,  were  not  informed  of  the  conse- 
quence of  accepting  this  discharge  in  the  law  of  Scotland, 
because  they  had  every  opportunity  and  plenty  of  time  to 
take  advice,  and  acquaint  themselves  with  the  Scotch  law  on 
the  subject.     But  the  deed  itself  informed  them  on  the  sub- 
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eet;  for  it  expressly  bore,  that  acceptance  was  to  operate       1802. 

-8  ao  extinction  of  the  legitim.      And  the  whole  legitim    

herefore  goes  to  the  appellants^  which  is  a  point  no  longer    ^^\,^  ^' 
*peD,  after  the  judgment  and  appeal  in  the  former  case.         tbwaytbs, 

Pleaded  far  the  Respondent  Thomas  Hog.—U  it  shall  be  ^^' 
icld  that  Mrs.  Lashley,  on  the  gronnd  of  the  decree  of  the 
?oart  of  Session,  affirmed  in  the  House  of  Lords,  is  entitled 
o  the  whole  legitim,  whether  situated  in  Scotland  or  else- 
where, and  that  this  matter  is  not  now  open,  the  respond- 
ent, Thomas  Hog,  contends,  that  as  the  reason  upon  which 
his  judgment  proceeded,  namely,  as  she  was  the  only 
fcunger  child  who  did  not  renounce,  that  matter  must  be 
leld  as  finally  settled ;  and  it  therefore  cannot  now  be  made 
i  question,  Whether  Mrs.  Lashley  is  entitled  to  the  whole 
legitim  ?  It  must  follow,  that  the  respondent  is  only  liable 
in  once  and  single  payment.  It  must  follow  further,  that  if 
Mrs.  Lashley  receives  the  whole,  she  must  discharge  the  whole 
legitim,  and  warrant  that  discharge,  according  to  the  law  of 
thecoantry  under  which  she  claims  it.  On  every  view  of 
the  case,  therefore,  Alexander  Hog,  quoad  the  respondent, 
Thomas  Hog,  is  to  be  viewed  as  one  of  those  children  who 
fenounced  their  legitim. 

Pleaded/or  the  Assignees  of  Alexander  Hog, — By  the  law  of 
Scotland,  in  order  to  bar  the  claim  to  legitim,  a  clear,  formal, 
^d  express  discharge  of  that  claim  must  be  produced.  It  is 
^^alnable  right,  founded  on  nature,  and  is  never  by  implica- 
tion, or  by  deeds,  or  facts  and  circumstances,  which  only 
1^  up  an  inference,  held  to  be  renounced.  The  dis- 
charge granted  by  Alexander  Hog  in  1768  was  inoperative, 
^  he  was  then  under  age ;  and  the  mere  delivery  of  a  dis- 
charge, signed  by  the  deceased,  of  a  debt  which  Alex- 
^der  owed  him,  only  raised  up  an  implied  discharge,  which 
^he  law  does  not  hold  sufficient.  Besides,  this  discharge 
^a«  never  accepted  of  by  the  respondents,  in  the  true  mean- 
ing and  sense  of  an  abandonment  of  Alexander  Hog's  claim 
to  legitim,  but  merely  as  a  document  of  debt  on  the  estate, 
^nd  the  acknowledgment  signed  by  the  assignees  and  Alex- 
ander, related  merely  to  the  custody  of  the  instrument,  and 
Nothing  more.  They  were  therefore  entitled  to  claim  Alex- 
ander Hog''s  share  of  the  legitim. 

After  hearing  counsel, 

Thb  Lord  Chancellor  Eldon  said, 
"  My  Lords, 

"  This  cause  came  before  jour  Lordships  by  the  appeal  of  Rebecca 

VOL.  IT.  2  B 
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1802.        Lashlej,  and  her  husband,  Thomas  Lashlej,  for  his  interest,  oom. 

—    plaining  of  an  interlocutor  pronounced  by  the  Court  of  Session,  in 

HOC,  ^'c.      an  action  of  multiplepoinding,  in  which  her  brother,  Thomas  Hog, 
TiiwAirBH,   was  pursuer. 

kc.  '*  The  circumstances  of  the  case  are  these : — Roger  Hog,  the  &. 

ther  of  the  appellant  and  of  Thomas  Hog,  died  in  1789.  Soon 
after  this  event,  an  action  was  raised  by  the  appellants  against  the 
respondenti  Thomas  Hog,  as  heir  to  his  father,  as  representing  hiiB 
in  some  one  or  other  of  the  passive  titles  known  in  law,  and  as  oni- 
versal  intromitter  with  his  goods  and  gear,  stating,  that  he  was  in- 
debted to  the  pursuer,  Rebecca,  in  the  sum  £15,000,  as  her  share  of 
the  goods  in  communion  at  her  mother's  death,  as  one  of  the  exe- 
cutrices  of  her  mother,  (this  part  of  the  summons  is  at  present  mi- 
der  the  consideration  of  your  Lordships  in  another  appeal.)  It  statci 
also,  that  he  was  indebted  to  her  in  the  further  sum  of  £15,000,  ai 
her  share  of  the  means  and  estate  of  her  father  at  his  death,  together 
with  interest  on  these  two  sums,  from  the  date  when  they  ought  to 
have  been  paid,  till  payment. 

^'  Thomas  Hog's  defences  were,  that  the  claims  were  barred  bj 
the  rational  and  ample  provisions  made  by  the  father  in  fiivoar  of 
the  appellant  and  his  other  younger  children,  which  were  accepted 
of  by  them. 

^*  Mrs.  Lashley  claimed,  as  one  of  the  six  children  of  her  mother; 
but  she  claimed  the  whole  of  the  legitim  at  the  death  of  her  father, 
suggesting  or  insisting,  that  all  the  other  children  had  discharged 
their  claims.  In  his  defence,  Mr.  Hog  put  on  record  his  belief,  that 
the  other  children  had  renounced,  but  at  same  time  insisting,  that 
the  benefit  of  such  renunciation  accrued  to  him;  and  he  contended 
that  Mrs.  Lashley  also  had  renounced  her  legitim.  He  insisted  ot 
the  points  also  in  which  Alexander  Hog  was  interested,  vix^  that 
any  claim  of  legitim  was  excluded  by  the  trust  deed  of  settlement 
executed  by  the  father  in  liege  pousiie.  That  the  effects  in  Englaad 
were  not  liable  to  any  claim  of  legitim ;  that,  with  regard  to  the 
effects  in  Scotland,  the  renunciation  of  the  children  must  operate  in 
his  (Thomas')  favour,  and  that  the  father  was  domiciled  in  England 
at  the  time  of  his  wife's  death.  These,  as  also  the  consequence  of 
the  father  having  invested  a  considerable  part  of  his  personal  pro- 
perty in  the  name  of  his  son,  are  the  subject  of  argument  in  the 
other  depending  cause. 

"  On  the  2nd  December  1790,  the  Court  pronounced  an  inlfflo- 
cutor,  finding  that  Mrs.  Lashley's  claim  of  legitim  was  not  barred  hj 
any  thing  done  by  her,  and  remitting  to  the  Lord  Ordinary  to  hear 
the  parties  upon  the  effect  of  the  discharge  of  the  legitim  by  the  other 
children. 

*<  It  is  difficult  to  conceive  that  Alexander  and  hia  assignees  did 
not  know  of  this  decision. 

'<  On  the  7th  of  May  1702,  a  judgment,  in  an  appeal  by  Thomaa 
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D  the  decision  of  the  Court  of  Session,  was  pronounced,  affirming        1802. 

interlocutors,  which  settled,  that  the  renunciations  of  the  other — 

iren  operated  in  &your  of  the  appellant,  Rehecca;  but  leaving  hog,  Kc, 
loertained  what  was  the  amount  of  the  personal  estate  which  was  ^u^^yTp,, 
nibject  of  the  claim.    This  involved  questions  of  too  great  mag-  &c. 

le  to  receiye  an  early  decision  ;  and,  indeed,  with  regard  to  some 
lem,  I  may  now  observe,  that  they  are  not  very  likely  yet  to  be 
decided. 

Mr.  Hog,  bonafide^  understood  that  all  the  other  children  had 
onced,  and  also,  that  Mrs.  Lashley  herself  had  renounced.  In 
equence  of  the  affirmance  of  these  interlocutors,  many  of  (he 
tions,  which  were  interesting  to  the  other  children,  as  well  as 
[rs.  Lashley,  came  to  an  end. 

The  assignees  of  Alexander  Hog  now  thought  proper  to  make  a 
D,  by  saying,  that  he  (Alexander)  was  entitled  to  legitim,  as 
as  Mrs.  Lashley ;  and,  in  consequence,  Ihey  raised  the  same 
I  of  action,  insisting  that  he  had  done  no  act  in  the  lifetime  of 
hther,  nor  since  his  death,  which  could  bar  the  claim.  Thomas 
;  instituted  thereupon  an  action  of  muUiplepoinding,  saying,  that 
was  ready  to  pay  the  whole  free  personal  estate  to  any  person 
>  might  be  found  entitled  to  it,  when  its  amount  should  be  as- 
aiaed ;  but  that  he  was  likely  to  be  harassed  by  the  several 
ties  claiming  it,  viz.  Alexander  and  his  assignees,  Mr.  Lashley 
.  his  wife,  and  also  his  creditors,  who  arrested  the  funds  in  Tho- 
h  hands.  The  Court  of  Session,  on  the  report  of  Lord  Dreg- 
0,  pronounced  an  interlocutor,  declaring  Thomas  liable  only  in 
t  and  single  payment ;  (the  point  on  which  all  multiplepoindings 
St  rest),  finding  also,  that  Alexander  had  not  discharged  his 
m.  And,  in  a  reclaiming  petition,  the  Lords  adhered.  The 
ses  between  the  parties  being  now  conjoined  with  the  multiple- 
nding,  this  appeal  is  now  brought  to  determine  the  question  of 
!xander*8  right  to  legitim. 

*  At  first,  only  the  assignees  of  Alexander  were  called  as  respond- 
B.  But  it  occurred  to  some  of  your  Lordships,  that  it  was  doubt- 
whether  it  would  be  right  to  proceed  without  the  presence  of 
)ma8  Hog,  as  a  question  might  arise,  Whether  the  Court  of  Ses- 
i  could  act  in  contradiction  to  the  judgment  in  the  former  appeal, 
ch  adjudged  the  whole  legitim  to  Mrs.  Lashley  ?  This  doubt  arose 
my  mind,  from  thinking  that  a  muUiplepoinding  resembled  a 
needing  by  bill  of  interpleader  in  this  country  ;  as  here,  if  Rebecca 
stated  in  a  proceeding  in  the  Court  of  Chancery,  that  only  one 
he  children  had  not  discharged,  and  if  Thomas  had  admitted 
on  the  record,  and  on  that  admission  a  decree  had  been  founded, 
ig  the  whole  subject  matter  to  the  plaintiff,  it  would  have  been 
d  very  difficult  to  overturn  such  decree.  Or  put  the  case  thus  : 
creditor  for  £10,000,  due  from  the  estate  of  a  person  deceased, 
d  that  he  was  the  only  creditor  of  the  deceased^  and  the  executor 
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1 802.        admitted  the  averment,  and  that  he  had  assets  wherewith  to  pay  it . 

■      if  a  decree  were  pronounced  in  consequence  for  payment  of  the  deb^^ 
Hoo,  &c.      whether  it  were  paid  or  not  paid,  what  would  be  the  result  of  a  claim  \hy 
T  u  w  A  Y TEs    another  creditor  ?   If  it  were  paid,  no  other  creditor  could  call  on  that 
&c.        creditor  for  a  participation  of  the  sum  recoyered ;  but  he  would  hare  bis 
claim  against  the  executor.    If  it  were  not  paid,  and  the  execator 
should  pay  any  other  part  of  the  money  to  any  other  creditor,  the 
first  creditor  might  still,  neyertheless,  insist  for  the  whole,  and  no 
bill  of  review  could  be  brought.     He  should  have  made  the  maal 
inquiries  for  creditors.     I  cannot  leave  this  part  of  the  case  without 
noticing,  that  though  some  of  the  judges  of  the  Court  of  Sesnoo 
expressed  their  surprise  that  there  could  be  any  doubt  of  the  pro- 
priety of  the  judgment  in  the  case  of  the  multiplepoindini^,  I  yet 
tliink  that  very  considerable  difficulty  hangs  about  it ;  and  I  knot 
that  a  noble  and  learned  Lord,  now  near  me  (Lord  Thurlow)  oob- 
curs  in  that  opinion. 

''  With  regard  to  the  transaction  of  Alexander  with  his  fiither, 
during  the  father*8  life,  and  of  himself  and  his  assignees  since  his 
father's  death,  in  a  suit  between  the  brother  and  sister,  I  should  hoUi 
on  the  principles  of  the  doctrine  of  election,  that  Alexander  had  re- 
nounced. The  claim  of  Alexander  for  legitim  was  not  made  till  the 
cause  between  Thomas  and  Rebecca  was  finished,  though  he  andhii 
assiguees  knew  that  they  could  make  such  claim.  Under  these  dr- 
c'umstances,  v(  hat  is  the  cfft'Ct  of  the  transaction  before  and  after  the 
father*s  death  ? 

"  During  the  lifetime  of  his  father,  circumstances  occurred  which 
raise  a  considerable  question,  whether  he  was  not  barred  during  the 
life  of  his  father.  If  not,  they  will  be  of  weight  in  viewing  the  later 
transactions  which  took  place. 

''It  was  stated,  in,  the  Court  of  Session,  that  the  assignees  had 
acted  properly  in  not  saying  a  word  till  the  case  was  over.  One 
judge,  indeed,  wondered  that  there  was  a  different  opinion  in  nffA 
to  this  notion.  When  I  mention  the  circumstances  of  the  case,  yea 
will  see  that  this  was  not  a  mere  acquiescence,  but  in  some  degice 
a  case  of  election.  What  would  have  been  the  consequence  hid 
the  money  been  paid  out  of  the  hands  of  the  executors  ?  Or,  it  it 
morally  fit  or  proper,  that  one  child  should  take  benefit  at  the  expeoii 
of  another,  while  struggling  perhaps  with  poverty  ?  Would  you  rf 
fer  the  assignees,  without  having  provided  for  the  expense,  to  benelt 
by  the  expense  of  Mrs.  Lashley  ?  Will  you  not  rather  coondff 
this  in  a  moral  point  of  view,  as  evidence  of  the  understanding  o( 
parties  ? 

"On  29th  November  1768,  Roger  Hog  wrote  a  letter  to  Alo* 
ander,  telling  him,  he  intended  to  pay  up  his  patrimony,  withoai 
interest,  *  which/  he  says, '  is  the  sum  I  always  allotted  to  you.*  Oa 
Slst  Dec.  1768,  Alexander  executed  a  discharge  of  the  sums  reodvii 
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B  the  portion  bestowed  on  him  by  his  father.     He  was  only  a  minor        1802. 

t  this  time.     The  entries  in  Roger  Hog*s  books  cannot  be  evidence    

f  anything ;  and  it  is  obvious  they  were  no  evidence  against  the     hog,  &c. 
anghter,  Rebecca.  thwItit 

'*0n  Ist  March  1779  and  1st  September  1780,  Alexander  ob-         &c. 
ained  two  loans  of  £2000  each,  making  £4000,  from  his  father,  for 
fihkh.  he  granted  bonds  in  the  English  form.     On  30th  December 
1783,  Roger  executed  a  deed  in  which,  after  reciting  these  bonds  for 
lore,  fevour,  and  affection,  and  other  weighty  causes,  he  resolves,  in 
Sen  of  provisions,  to  discharge  these  two  bonds,  declaring  that  this 
ihould  be  in  full  of  all  legitim,  &c.  This  discharge  he  kept  in  his  own 
bands,  and  it  was  found  in  his  repositories  at  his  death.     On  the 
^estion,  Whether  Alexander  had  discharged  the  legitim  in  Rogers 
tifetimQ,  I  am  of  opinion  that  the  fact  of  the  father's  executing  this 
&ehaige  amounts  to  a  demonstration,  that  he  could  not  mean  that 
thedisdiarge  of  1768  amounted  to  a  discharge  of  the  legitim.     For 
these  reasons,  there  is  no  ground  to  say  that  the  legitim  was  barred 
in  the  lifetime  of  Roger  Hog.     Indeed,  Roger  s  proving  the  bonds 
B8  debts  on  Alexander's  bankrupt  estate  in  England,  is  proof  of  a 
demand  of  20s.  in  the  £ ;  and  if  the  bankrupt  receives  his  certifi- 
cate, the  payment  of  the  dividends  on  his  estate  is  full  payment  of 
fte  debt ;  for  a  man  proving  under  a  statute  of  bankruptcy,  forgoes 
all  other  modes  of  payment  than  that  under  the  statute,  so  as  to 
destroy  all  other  remedies  for  payment 

"  Having  received  the  first  dividend,  Roger  Hog  died ;  on  this 
erent,  it  is  to  be  supposed  that  these  assignees,  as  representing  the 
banknipt,  the  son  of  a  Scotsman,  would  have  a  general  knowledge  of 
Ae  rights  of  the  bankrupt;  and,  among  others,  his  claim  on  his 
fiither's  estate.  It  was  their  duty  to  have  examined  whether  he 
BdU  retained  these  rights.  But  the  matter  does  not  rest  here.  They 
Wceived,  in  gretnio  of  the  father's  discharge  for  the  £4000,  informa- 
tion that  the  child  of  a  Scotsman  had  a  claim,  unless  he  had  dis- 
posed of  it  in  the  lifetime  of  the  father.  For,  at  the  father's  death, 
Us  800,  Thomas,  very  properly,  and  in  the  due  execution  of  his  duty, 
>&fenned  the  assignees  of  the  existence  of  the  instrument,  and  sent 
>t  to  them.  Not  only  was  the  attention  of  the  assignees,  but  also  of 
fte  bankrupt,  drawn  to  this  deed ;  for  when  the  discharge  was  car- 
w  to  him  by  Mr.  Robertson,  the  agent  of  the  family,  and  put  into 
Ae  possession  of  Thwaytes,  he  gave  a  receipt  for  it,  which  states 
Aat  it  is  subjoined  to  an  *  exact  copy*  of  the  discharge.  He  who 
itated  the  copy  to  be  exact,  could  not  but  know  the  contents  of  the 
ieed.  Alexander  wrote  that  he  approved  of  this  receipt  at  the 
lOttom  of  it.  They  who  transmitted  this  discharge,  must  have  con- 
idered  that  Alexander's  claim  was  thereby  barred.  Tltere  is  great 
soger  in  allowing  persons,  who  have  no  interest  in  the  subject  in 
ispute,  to  be  plaintiff  in  a  multiplepoinding,  raised  for  the  purpo^^e  of 
ringing  forward  claims  like  this.     If  Mrs.  Lashloy  Itud  failed  in 


V, 
1  IIWAYTKS, 
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1802.        obtainiDg  the  legitiro,  I  cannot  but  apprehend  that  we  should  1 

had  a  probability  of  seeing  more  of  the  circumstances  of  the 

noG,  &c.       than  are  not^  before  us  ;  if  Alexander  had  started  up  and  sa: 

did  not  discharge,  though  Mrs.  Lashlej  has  :  pay  me  the  leg! 

^Q,     '    Though  it  has  therefore  hung  on  my  mind  that  a  multiplepoindii 

a  dangerous  proceeding  in  cases  like  this,  yet  there  is  another  da 

much  greater,  and  that  is,  to  get  rid  of  authorities. 

'*  But  this  matter  does  not  rest  on  the  understanding  of  Tho 
alone,  but  also  on  that  of  the  assignees.  They  understood, 
nflter  they  had  received  the  discharge,  Thomas,  as  executor 
Roger,  had  no  right  to  any  future  diyidends,  as  he  no  longer  s) 
as  a  creditor  on  Alexander's  estate,  and  they  therefore  paid  the 
vidends  among  the  other  creditors,  passing  him  over. 

''  It  is  matter  of  astonishment  to  me,  that  there  can  be  any  dc 
that,  in  making  this  bargain,  they  agreed  to  take  the  dividendi 
lieu  of  the  legitim,  rather  than  speculate  on  its  uncertain  amo; 
being  at  the  same  time  in  doubt  whether,  independent  of  the 
charge,  Alexander  would  have  been  able  to  sustain  his  claim  to 
legitim.  And  there  was  nothing  to  prevent  their  making  such  a  b 
gain.  If  this  had  been  a  question  in  the  Court  of  Chancery,  bei 
one  of  election,  and  dealt  with  for  three  years  together,  they  woi 
be  bound  by  it.  But  they  say  they  were  at  liberty  to  do  this ;  if  t 
dividends  amounted  to  the  legitim,  well  and  good,  if  not,  they  conte 
that  they  were  entitled  to  demand  more.  By  all  our  books,  ho 
ever,  they  are  not  so  entitled ;  and,  in  many  cases,  it  has  been 
decided  by  my  predecessors,  that  this  amounts  to  an  election.  I 
it  is  not  clear  that  this  was  an  imprudent  act  on  their  part ;  if  f 
Court  had  held  that  the  law  of  the  silus  was  to  rule  the  distribati( 
and,  of  course,  all  the  property  in  the  bank  that  was  not  liable  to  daii 
of  legitim,  the  claim  would  have  been  very  small  indeed.  It  ti 
even  a  doubt  whether  Alexander  had  not  discharged  in  his  fathc 
lifetime.  Besides,  it  is  not  material,  in  a  case  of  election,  to  inqu 
whether  they  made  an  improvident  bargain  or  not,  it  is  sufiSde 
that  they  made  it  with  deliberation. 

^'  Put  the  case,  that  Roger  Hog  had  died  insolvent  as  to  ere 
thing  but  Alexander's  debt,  af^er  the  assignees  bad  applied  thi 
would  Alexander  have  afterwards  said  that  this  contract  was  not( 
election  ? 

**  I  have  always  been  clear  upon  this  point ;  but  having  been  oou 
sel  in  this  cause,  nothing  but  necessity  should  have  obliged  me 
decide  it.  But  even  now,  I  act  on  the  deliberate  and  well  weigb 
opinion  of  another  noble  and  learned  Lord"  (Thurlow.) 

It  was  ordered  and  adjudged,  that  the  interlocutors  compla 
ed  of,  in  so  far  as  they  find  that  Alexander  Hog's  da 
of  legitim  was  not  cut  off  during  the  life  of  his  father, 
affirmed  ;  and  that  the  said  interlocutors  be  reversed 
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BO  far  as  they  find  that  Alexander  Hog's  claim  of  legitim        1802. 
was  not  cut  off  by  what  passed  after  his  father's  death, 


and  in  bo  far  as  they  sustain  the  said  claim.     And  it  w ''°*  ^J^^jJ*^^**' 
hereby  declared  and  found,  that  the  assignees  of  the  flbshbrs,  &c. 
bankruptcy  of  the  said  Alexander  Hog  were  competent     ^^  maqis- 
to  release  such  claim,  and  that  it  appears,  by  facts    tbatbsof 
proved  in  this  cause,  that  they  have  released  it.     And  bdikbuboh, 
it  is  further  ordered  and  adjudged.  That  as  to  the  rest, 
the  said  interlocutors  be  affirmed.     And  it  is  further 
ordered,  that  the  cause  be  remitted  back  to  the  Court 
of  Session  to  proceed  accordingly. 

For  Appellants,   Wm.  Alexander,  J.  Cierky  Geo.  Cranstoun, 
For  Respondents,  Ed,  Law. 

Note. — ^A  separate  appeal  and  cross-appeal  on  other  points  of  the 
nooenion  was  heard  for  fire  days,  but  adjourned  to  next  Session, 
(1803);  and  then  again  adjourned  to  Session  (1804). —  Vide  infra. 


[Mor.  App.  1.  Royal  Burgh,  No.  6.] 
The  Incorpor/ition  of  Fleshers  of  the  City)     .      ,.     , 

or  JliDINBUROH,  .  .  •  .  ) 

Thb   Lord    Provost,    Magistrates  andl      «     ^ 
Town  Council  of  the  City  of  Edinburgh,  J 


House  of  Lords,  24th  June  1802. 

BusaH — Petty  Custom — Rigbt  to  Levy — Usage. — The  Magis- 
trates of  Edinburgh  had  a  right  of  exacting  dues  on  all  cattle 
tvrought  into  the  market  of  the  House  of  Muir.  The  fleshers  of 
Edinbuigh  were  in  use  to  resort  to  that  market,  and  bought  the 
cattle,  which  they  brought  into  Edinburgh  for  the  purpose  of  slaugh- 
ter and  consumption.  As  buyers  at  the  House  of  Muir  market, 
they  stated  that  they  enjoyed  an  exemption  from  the  duty  leviable 
on  cattle  brought  into  Edinburgh.  But  when  the  House  of  Muir 
market  ceased  to  be  resorted  to,  and  the  graziers  and  owners  of 
cattle  sold  to  the  fleshers  directly,  Tvithout  resorting  to  any  mar- 
ket, the  magistrates  then  changed  their  mode  of  levyiDg  these 
dues,  (without  consent  of  the  legislature),  by  laying  the  custom 
upon  all  bestial  brought  into  Edinburgh,  whether  for  the  purpose 
of  being  there  bought  or  sold,  or  for  the  purpose  of  being  killed 
and  coMumed.  In  a  suspension  by  the  fleshers,  combined  with  a 
dedaratoi  by  the  magistrates :  Held,  that  the  magistrates  were 
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1802.  entitled  so  to  levy  the  dues.    Altered  in  the  House  of  Lords,  as     ^ 

■ find,  that  it  did  not  appear  by  the  proofs  made  in  this  case  tta--** 

THB  I5CORPO-  ^e  magistrates  had  any  right  to  exact  any  other  dues  than  tti^  "^^ 

FLRSHER8  &c.  ^^^J  ^^^  exactcd  previous  to  this  change  in  the  mode  of  leTyi^*=*g 

V.  them  ;  and  case  remitted  for  farther  consideration. 

THS  MAQIS- 

TRATK8  OF 

sDiNBUHGH,       ^^^6  fight  of  the  Magistrates  and  Town  Council  of  tb      ie 
&«•         City  of  Edinburgh  to  levy  duty  or  custom  on  all  catt^— 3e 
brought  into  Edinburgh  by  the  fleshers  being  disputed,  tl=ae 
Magistrates  brought  the  present  action  of  declarator  again^^t 
the  Incorporation  of  Fleshers,  to  have  it  found  and  declare^^, 
"  That  the  said  custom  is  due  and  exigible  on  all  bestiaHal, 
**  whether  oxen,  sheep,  calves,  or  swine,  or  others,  broug  ~Kft 
"  into  the  city  of  Edinburgh,  or  the  liberties  thereof,  as  w^z^II 
*<  as  to  the  public  markets  of  the  House  of  Muir  and  shs^p 
*'  flakeSf  whether  for  the  purpose  of  being  there  bought     or 
•'  sold,  or  for  the    purpose  of  being  there  slaughtered    or 
**  consumed  within  the  said  city  and  liberties ;  and  thatif  ^lio 
"  said  custom  is  not  paid  in  the  said  public  markets,  it  miast 
"  be  paid  whenever  the  carcase  is  so  slaughtered,  or  otbenriffe 
"disposed  of,  within  the  said  city  and  liberties;  and    it- 
"  being  so  found  and  declared,  the  defenders,  and  all  others 
"  bringing  cattle  into  the  said  city  and  liberties,  for  sale      i 
**  or  slaughter,  or  buying,  selling,  or  slaughtering  tbem 
''  there,  ought  and  should  be  decerned  and  ordained,  in  tiioe 
«  coming,  to  make  payment  of  such  duty  accordingly,  in  all 
*'  cases  where  the  custom  has  not  been  previously  paid  l^y 
"  the  seller  in  the  public  markets  of  House  of  Muir  am^ 
*•  sheep  flakes." 

The  summons  further  concluded  to  prohibit  the  butcher""^ 
from  possessing  grazings  above  the  extent  of  one  acre,  i  ^* 
terms  of  the  act  1703,  and  also  for  discharging  them  fro^^*^ 
intercepting  cattle  coming  towards  the  public  markets  b^^^ 
longing  to  the  city,  which  they  were  in  the  practice  of  doin^^^ 
and  thereby  forestalling  and  depriving  the  magistrates  ottim-^ 
duties;  and  concluding,  that  if  they  did  so,  they  should l^^^ 
liable  in  the  penalty  exigible  from  forestallers.     This  action  ^^ 
was  conjoined  with  a  suspension.     In  defence,  it  was  statec^^  * 
that  originally  the  right  so  conferred  upon  the  magistrat^^ 
was  derived  from  Lord  Abernethy.  That,  as  then  conveyec:^* 
it  was  a  right  of  holding  markets  at  the  House  of  Mm  ^^* 
seven  or  eight  miles  from  Edinburgh,  and  of  levying  tt^  ^ 
small  dues  and  customs  thereat  on  all  cattle  brought  {^^^ 
sale.     That  the  act  of  Parliament  1661,  which  ratified  tb^^     ; 
**  right,  did  not  extend  it,  but  only  ratifies  andappror^^     f 
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the  priyilege  of  uplifting  the  costoms  at  the  said  House  of       1802. 
Muir"  and  ^'  discharging  all  his  Majesty's  subjects  of 


keeping  any  market  places  at  the  Bridge  House  Knowes,  '"*  incorpo. 
"  or  any  other  place  near  the  said  House  of  the  Muir,  butrLB»uERs,  &c. 
"  to  bring  all  their  goods  to  be  sold  at  the  said  House  of         ^* 
'*  Muir."     From  this  duty,  howeyer,  the  defenders  (appel-    tbatbs  of 
lants)  maintained,  that  they,  as  a  corporation   of  freemen  Edinburgh, 
fleshers,  were  expmpted,  although  all  other  buyers  in  the  ^' 

market  were  liable.  The  black  cattle  were  all  taken  to  the 
House  of  Muir  market,  to  which  place  the  butchers  resorted 
to  buy  their  bestial  for  sole  consumption  in  the  city  ;  but  at 
this  time  the  sheep  were  brought  into  the  sheep  flakes  in 
Edinburgh.  The  market^  however,  at  the  House  of  Muir, 
from  various  causes — the  improvement  of  agriculture, — the 
convenience  of  the  public,  and  of  farmers  and  graziers,  ceased 
to  be  resorted  to.  The  farmers  and  graziers  about  Edin- 
burgh sold  their  cattle  at  once  to  the  butchers,  without 
resorting  to  any  market,  or  if  they  did,  chose  another  mar- 
ket than  the  House  of  Muir.  This  gradual  change  in  the 
House  of  Muir  market  was  greatly  disadvantageous  to  the 
incorporation  of  fleshers  in  Edinburgh.  In  place  of  finding 
their  commodity  at  a  market,  at  which  no  duty  was  exacted 
from  them,  they  were  under  the  necessity  either  of  sending 
round  the  country  to  purchase  from  farmers  or  graziers,  who 
had  fattened  their  cattle  for  the  market,  or  to  go  to  markets 
at  a  greater  distance.  The  change  was  also  disadvantageous 
to  the  magistrates  of  Edinburgh,  inasmuch  as  it  deprived 
them  of  the  duties  which  they  had  been  accustomed  to  draw 
at  the  markets  of  the  House  of  Muir.  This  was  a  loss,  to 
which  the  magistrates,  it  was  stated,  were  necessarily  ex- 
posed, like  any  other  proprietors  of  a  market.  At  the  same 
time,  the  revenue  of  the  town  had  been  increased  in  ano- 
ther respect,  for  the  great  increase  in  the  consumption  had 
raised  the  flesh  market  custom  to  a  great  extent.  While  mat- 
ters stood  thus,  it  occurred  to  the  magistrates  that  they 
might  still  preserve  the  revenue  which  they  had  formerly 
drawn  from  the  market ;  though  now  totally  deserted,  by 
exacting  upon  all  cattle  brought  into  Edinburgh,  wherever 
bought,  though  at  different  markets  from  the  House  of  Muir, 
the  same  duties  which  had  been  paid  by  those  persons  who 
had  formerly  frequented  that  market. 

With  this  view,  they  published  a  table  of  customs  in  1776 ; 
which  is  titled,  <^  Rectified  Table  of  Custom  on  Bestial,  pay- 
'*  able  at  the  House  of  Muir,  and  sheep  flakes,  for  all  sorts  of 
"  cattle  brought  thither  by  sellers,  freemen,  and  unfreomcn/' 


378  CASES  ON  APPEAL  FROM  SCOTLAND. 

1802.  The  appellants,  therefore,  conteDded,  that  since  the  ma- 

gistrates' right  was  confined  to  exact  dues  at  the  House  of 


''°"^7oT^r'M"'^'  they  had  no  right  to  exact  upon  all  cattle  brought 
FLESHKRs,  &c.  iuto  Ediubugh,  so  purchased  in  the  country,  and  at  other 
^     2'         markets  than  the  House  of  Muir  and  sheep  flakes. 

THE  MAOI8-  ' 

TBATB8  ov  Iq  ^oply,  tho  magistratos  admitted,  that  formerly  the  free- 
EDiNBURGB,  mou  floshers  of  Edinburgh  were  exempted  from  the  duties 
exigible  from  the  buyers  at  the  market. of  the  House  of 
Muir.  But  the  reason  of  this  former  exemption  was,  that 
the  duties  in  question  were  then  paid  by  persons  who 
sold  the  cattle,  which  made  it  unnecessary  to  impose  any 
duty  on  the  freemen  who  bought  them ;  and  as  it  was  now 
impossible,  on  account  of  the  market  being  deserted,  to 
levy  the  custom  from  the  sellers,  it  was  argued  that  the 
buyers,  whether  freemen  or  not,  were  liable. 

It  was  also  stated  by  them,  that  their  right  to  levy  the 
dues  was  supported  by  a  charter  from  King  James  VI. 
(1636),  which  gave  them  right  of  holding  public  markets. 
And,  2nd,  Of  levying  petty  customs  which  they  had  been  in 
use  to  levy.  They  also  referred  to  Maitland's  History,  to 
show  that  they  had  been  in  long  use  and  wont  to  hold  mar- 
kets  at  the  House  of  Muir  and  other  parts,  and  exact  dues. 
The  respondents,  therefore,  denied  that  their  right  to  levy 
this  custom  on  cattle  was  derived  from  the  Saltoun  family. 
Because,  long  prior,  and  in  1477,  they  had  such  a  right,  and 
long  prior  to  the  contract  of  excambion  between  the  magis- 
trates and  Abernethy  of  Saltoun,  while,  in  point  of  fact,  the 
right  of  holding  market  was  never  in  that  family,  so  as  to 
entitle  them  to  convey  it ;  and  the  best  proof  of  this  was,  the 
excambion  itself,  which  shows  that  the  right  of  market  was 
never  in  the  Saltoun  family. 

The  Lord  Ordinary  reported  the  case  to  the  Court  on 
informations.     Whereupon  the  Court  pronounced  this  inter- 
June  18  and    locutor,  *<  Repel  the  reasons  of  suspension  :  Find  the  letters 
19,  1799.        «€  orderly  proceeded,  and  decern.     And,  in  the  declarator, 
"  find  the  pursuers  entitled  to  the  duties  libelled,  and  de- 
"  corn  and  declare  accordingly :  Find  the  defenders  liable 
"  in  the  expense  of  extract,  but  in  no  other  expenses,  and 
"  decern." 
Dec.  18  1799.     ^^  reclaiming  petition,  the  Court  adhered,  and  remitted 
to  the  Lord  Ordinary  to  hear  the  "  parties  further  upon  any 
"  privileges  claimed  by  the  freemen,  and  to  do  as  he  shall 
"  see  just." 

The  Lord  Ordinary  ordered  informations  on  this  last  point, 
Feb.  25,1802.  and  reported  to  the  Court.     Whereupon,  the  Court  found. 
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"  The  freemen  of  the  incorporation  of  flashers  liable  in  the       1802. 
**  duties  in  question  ;  repel  the  reasons  of  suspension  ;  find 


*'  the  letters  orderly  proceeded,  and  decern."  theincorpo- 

A         .  1  .  1  1  11  ,  RATION  OP 

Against  these  interlocutors  the  present  appeal  was  brought,  fleshers,  &c. 

Pleaded  for  the  Appellants. — The  respondents  having  pur-  *• 

chased  from  Lord  Abemethy  of  Saltoun,  the  right  of  hold-  tbates  of 
ing  markets  and  levying  custom  at  the  House  of  Muir,  can-  bdinburoh, 
not  be  entitled,  in  consequence  of  the  desertion  of  that 
market,  to  levy  the  dues  payable  there,  upon  all  the  cattle 
brought  into  Edinburgh,  and  neither  bought  nor  sold  at  the 
House  of  Muir,  unless  it  can  be  shown  that  the  authors  of 
the  respondents,  the  family  of  Abernethy,  had  a  right  to  the 
duties  which  the  respondents  are  here  demanding.  Now,  it 
is  not  pretended  that  such  right  belonged  to  the  Lords  of 
Saltoun,  or  could  have  been  exercised  by  them.  In  what- 
ever manner  the  respondents  acquired  right  to  levy  customs 
at  the  House  of  Muir,  such  right  could  no  longer  exist  after 
the  market  was  deserted,  and  recourse  had  to  others,  and 
the  magistrates  had  no  right,  on  this  event,  to  impose  other 
duties  in  their  room.  Their  right  extended  no  farther  than 
to  exact  duty  at  the  House  of  Muir  ;  and,  as  even  then,  the 
corporation  of  fleshers,  as  freemen,  were  exempted  from 
such  duty,  a  fortiori  must  they  be  exempted  from  the  cus- 
tom which  is  imposed  in  its  room  and  stead. 

Pleaded  for  the  Respondents. — By  charters  in  favour  of 
the  magistrates,  they  are  clearly  empowered  to  levy  certain 
petty  duties;  and  although  some  of  them  do  not  point  out 
the  nature  and  amount  of  these  customs,  nor  the  articles 
upon  which  they  are  to  be  levied,  but  refer  to  the  ancient 
use  and  wont,  yet  it  is  clear  that  they  have  been  in  the  im- 
memorial use  and  wont  of  exacting  custom  on  live  cattle 
purchased  in  the  neighbourhood  of  Edinburgh.  This  cus- 
tom was  exacted  at  the  House  of  Muir.  It  was  also  exact- 
ed at  the  sheep  flakes  held  at  the  Grassmarket,  within  the 
town.  Before  they  acquired  the  right  to  the  market  of  the 
House  of  Muir  from  Lord  Abernethy,  therefore,  they  levi- 
ed a  petty  custom  upon  all  cattle  sold  in  the  Grassmarket,  or 
any  other  public  market  in  the  vicinity  of  Edinburgh.  And  the 
act  1661  confirmed  and  made  that  right  more  efiectual  than 
before.  Consequently,  having  enjoyed  this  right,  independ- 
ently of  the  right  acquired  from  Lord  Abernethy,  beyond 
the  memory  of  man,  it  must  be  presumed  to  be  founded  on 
legal  authority.     When  the  butchers  of  Edinburgh,  how- 


380  CASES  ON  APPEAL  FROM  SCOTLAND. 

1802.       ever,  gave  up  purchasing  at  public  market,  evidently  for  the 
purpose  of  evading  the  duty,  the  question  was.  Whether  the 


^BATWN^oF^  ''^^S*®*^'"^*^®  had  a  right  to  levy  the  same  petty  custom  upon 
FLKSHKas,  &c.  every  beast  slaughtered  in  Edinburgh  ;  or  upon  the  carcaBe 
^^  when  brought  to  sale  within  the  city  and  its   liberties? 

MA0ISTRATB8  T^^^  magistrates  submit,  that  in  laying  this  duty  on  the 
or  EDiN-    carcase  in  place  of  the  animal  when  alive,  is  pot  substitnt- 
'      '  ing  one  duty  for  another ;  but  is  levying  the  precise  same 
duty  upon  the  very  same  article,  although,  from  Tarious 
circumstances,  it  is  not  now  purchased  as  formerly.     Be- 
sides, the  grant  of  a  public  market  to  a  burgh,  with  a  cus- 
tom exigible,  necessarily  implies  in  law  that  the  dealers  in 
commodities  exposed  at  that  market  shall  frequent  it,  or 
that,  if  they  do  not  choose  to  do  so,  that  they  shall  pay  the 
same  duties    which   would  have    been  levied  from    them 
there.     This  principle  of  law  is  acknowledged  in  Lawson, 
Aug.  5,  l768.Jardine  &  Co.  v,  Thomson,  tacksman  of  a  meat  market, 
M^^I963         where  it  was  found  that  a  duty  granted  on  what  was  sold  at 
F.5C.  Coll.       the  market  place  was  not  to  be  eluded  by  selling  in  private 
^-"'•^""•P-^^/ houses  and  warehouses.     So  in  the  case  of  the  city  of  Glas- 
Koval,No.ll.  gow.    The  butchers  were  in  the  habit  of  going  to  these 
markets,  but  they  now  found  it  their  interest  to  go  to  the 
country  and  intercept  the  very  cattle  that  are  intended  for 
sale  in  the  Edinburgh  market,  and  therefore  are  justly  liable 
to  be  charged  the  duty  on  the  carcase.     Nor  is  it  any  an- 
swer to  say,  that  it  was  only  unfreemen  fleshers  who  were 
liable  to  duty  at  those  markets,  because  freemen  as  well  as 
unfreemen,  as  is  shown  by  the  tables  of  duty,  were  liable ; 
and  an  indulgence  was  only  given  to  the  latter  class  when 
they  bought  at  the  House  of  Muir  market,  but  no  further. 

After  hearing  counsel, 

The  Lord  Chancellor  Eldon  said, 

"  My  Lords, 

"  The  present  appeal  arises  out  of  certain  interlocutors  pronounc- 
ed by  the  Court  of  Session,  in  a  suspension  brought  by  the  incorpo- 
ration of  butchers  against  the  magistrates  and  their  tacksman,  of 
the  duties  of  the  House  of  Muir  and  sheep  flakes,  and  an  action  of 
declarator  brought  by  the  magistrates  against  the  butchers. 

''  The  suspension  complained  of  certain  duties  imposed  by  the 
magistrates  in  lieu  of  their  old  market  customs,  set  out  in  what  was 
called  a  certified  table  in  the  year  1776,  (read  the  purport  of  the 
suspension). 
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*'  On  the  other  hand,  the  respondents  brought  their  action  of  de-         i802. 
clantor,  to  ascertain  their  right  to  the  duties  in  qaestion.     Their 


\ 


fununons  is  founded  on  a  charter  in  1036,  a  ratification  in  parlia**  the  iNcoapo- 
roent,  a  subsequent  act  of  parliament  in  1703  for  preventing  the    *^tio*  op 
batchers  from  being  also  graziers,  and  on  an  act  of  parliament  against  ^^ 

forestallers.    (Here  his  Lordship  entered  into  a  detail  of  the  sum-    thx  magis- 

moos).  TBATES  OF 

^  The  first  conclusion  in  the  summons  is,  that  the  duty  is  exigi-         g^^^       ' 
hie  on  all  bestial,  whether  the  cattle  be  oxen,  sheep,  calves,  or  others, 
I>rought  into  the  citj  of  Edinburgh  or  the  liberties  thereof,  as  well  as 
to  the  public  markets  of  the  House  of  Muir  and  sheep  flakes,  whe- 
ther for  the  purpose  of  being  there  bought  or  sold,  or  for  the  purpose 
p^  being  slaughtered  or  consumed ;  and  that  all  cattle,  &c.  brought 
^■^to   the  city  shall  pay  custom  if  they  had  not  previouslj  paid  it  in 
tbeir  markets.     It  is  one  thing  to  pray  in  a  declarator  that  an  indi- 
^^dual  butcher,  in  Edinburgh,  shall  only  buy  at  the  markets  in 
9^^9tion;  but  it  is  a  very  different  thing  to  say,  that  if  he  buys  cat* 
t^^  Cft.t  other  markets,  they  shall  still  pay  the  toll  for  the  Edinburgh 
'*»^«"lfet. 

^^  It  then  goes  on  to  pray,  that  the  table  of  fees  should  be  enforc- 
^^  »  that  table  bears  date  in  November  1776}  and  regulates  the  old 
^^•^^^  as  collected  from  Maitland's  history. 

^^  The  old  table  showed  the  duties  payable  in  the  markets ;  the 
"^^^"^^  table  rectifies  the  former,  so  as  to  preserve  the  duties,  whether 
^^^    cattle  were  bought  in  the  market  or  not.     These  conclusions  re- 
^l^«^2ted  the  duties. 

2d.  It  has  a  conclusion  that  the  butcher  should  be  dischaiged 
D  possessing  grazings,  and  that  their  tacks  should  be  declared 
^"^^i^.    This  last  was  a  pretty  strong  conclusion,  as  the  lessors  were 
^^'^  parties. 

**  *  Sd.  It  concludes  that  the  old  markets  should  be  enforced,  to  the 

^^^^usion  of  all  others.     4th.  It  concludes  for  the  penalties  against 

^^  ^"^stalling ;  and,  lastly,  it  concludes  for  the  expense  of  the  action. 

^'  When  I  first  read  this  record,  I  was  very  much  surprised  at  the 

^^^^%ure  of  this  combination  of  actions.    The  suit  brought  by  the  ap-     ^ 

*^"^Xlants  was  as  a  corporation,  praying  that  the  proceedings  of  the 

^^^^gistrates  should  be  suspended  simpliciter.     To  a  mind  only  prac- 

^^^^  in  English  law,  it  appears  difficult  to  say  how  a  corporation 

^^^^^d  support  such  a  suit.   The  declarator  raised  at  the  instance  of  the 

_  ^^^pondents  as  a  corporation,  is  against  an  infinite  number  almost  of 

^  ^^dividuals,  stated  to  be  butchers  of  Edinburgh.    Whether  these  form 

^-ll  the  individual  members  of  the  appellants'  corporation  I  have  no 

^^eans  of  knowing.    Another  strong  difficulty  here  again  occurs  to 

^lie  English  lawyer.     It  is  a  perfect  novelty  to  him  to  see  three 

^^es  of  names  of  individuals  prayed  to  be  found  guilty  of  crimes 

^f  evading  markets,  of  forestalling,  &c.  and  convictions  asked  for 
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1802.        penalties  to  be  imposed.     We  have  no  means  of  prosecatiag  fore- 
*~~^""~    stallers  here  but  as  individuals,  one  in  each  record- 

^"1^x10^0^  "  ^^^  ^^^^  ^^  '*^*'  ^^  ^®®^  ™*^®  ®^  ^®^  conclusions,  has  been, 
PLE8HERS,  &c.  ^^t  to  do  awaj  the  practices  mentioned,  but  avowedly  to  preserve 
the  custom  to  the  respondents.  It  were  perhaps  to  be  wished  that 
these  practices  had  been  done  awaj  when  thej  first  prevailed.  Bui 
butcher  meat  being  a  necessary  article  in  Edinburgh,  it  might  tend 
to  enhance  the  price  very  inconveniently,  if  these  conclusions  of  the 
declarator  were  enforced  too  harshly.  If  all  the  matters  of  the  sum^ 
mons  can  with  propriety  in  Scotland  be  thus  lumped  together,  we 
must  determine  the  question  arising  according  to  law.  The  real 
question  here  is,  what  duties  are  exigible  ? 

«'  The  cause  came  to  a  conclusion  under  these  circomstanoes. 
These  questions  only  were  insisted  on,  namely,  whether  the  but- 
chers, freemen  or  unfreemen^  could  be  compelled  to  pay  the  duties 
when  the  markets  were  gone ;  and  whether  or  not  the  duties  were 
transferable  to  a  different  species  of  commodity.  Upon  this  branch 
of  the  cause  the  judgment  solely  proceeded."  (Here  his  Lordshif 
read  the  three  interlocutors  appealed  from.) 

^<  There  was  a  good  deal  of  reasoning  in  the  printed  papers  • 
show,  that  it  was  mercy  to  proceed  in  this  manner  against  the  boa 
chers,  as  they  were  liable  to  penalties,  forfeitures,  and  incapacities 
and  that  therefore  they  ought  to  pay  a  toll  which  was  in  itself  st^ 
ed  to  be  reasonable.  In  my  opinion^  all  this  must  be  laid  out  of  t= 
case ;  if  the  respondents  wish  to  do  away  forestalling,  &c.  let  th^ 
do  so.  But  it  is  impossible  to  contend  that  if  they  forbear  to 
this,  they  are  entitled  to  demand  toll  for  their  forbearance.  If  coy 
pelling  the  observance  of  any  of  these  statutes  compels  the  butcbei 
to  reinstate  those  markets,  that  is  an  accidental  consequence  of  lai 
by  which  the  duties  may  be  increased.  Another  question  is,  if  tb^ 
respondents  have  a  right  to  call  upon  the  appellants  to  buy  exdo- 
sively  in  those  markets ;  it  may  follow,  or  it  may  not,  (for  this  is  a- 
question  upon  which  I  am  not  to  give  any  opinion),  that  the  seller  of 
the  cattle  is  obliged  to  pay  the  duty  as  formerly. 

"  The  question  is,  if  the  Court  is  right  in  saying  that  the  appel* 
lants  are  liable  to  pay  the  duties,  because  the  sellers  in  the  deserted 
markets  were  obliged  to  pay  them.  This  was  not  the  toll  which 
was  formerly  demandable.  It  must  be  upon  one  of  two  grounds  that 
the  Court  found  this ;  Ist,  That  by  reason  of  evasion,  in  the  natun 
of  a  fraud  on  the  appellants'  part,  the  respondents  were  entitled  t< 
demand  from  them  the  duties  that  would  otherwise  have  been  paid 
at  the  markets.  Or,  2d,  That  the  respondents  had.  by  virtue  oi 
some  ancient  custom,  a  right  thus  to  tax  his  Majesty's  subjects. 

''  In  this  country,  we  do  not  concede  to  his  Majesty  the  right  ol 
granting  tolls  on  things  not  brought  to  market.  If  established  mar- 
kets are  evaded,  it  is  damages,  not  toll,  that  can  be  demanded. 

''  It  is  a  matter  of  surprise  to  me  that  so  little  proof  has  been 
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adduced  here.     Several  charters  have  heen  argued  from  which  were        1802. 
not  produced  in  Court,  and  of  which  I  can  say  nothing.     Maitland's 


history  also  was  referred  to,  hut  that  was  no  evidence.  In  this  "^^^  incobpo- 
country,  if  a  right  of  toll  be  in  question,  we  examine  witnesses  as  to  ^j^^^^^^^  ^^^ 
usage.     No  usage  was  proved  here.     No  witnesses  were  examined.  v. 

The  respondents  do  not  pretend  to  say  that  the  new  duties  were  ^^"  magis- 
ever  demanded  before  the  date  of  the  rectified  table  in  1776.     I  »o*hburoh 
must  make  an  exception  as  to  calves  and  swine ;  and  the  appellants        &c. 
say  that  they  never  dealt  in  these. 

^'  I  do  not  think  it  necessary  to  enter  into  any  discussion  of  the 
rights  of  the  Saltoun  family  (Lord  Abernethy).    I  may  observe, 
however,  that  if  the  freemen  butchers  could  have  brought  cattle  into 
Edinburgh,  which  had  paid  duty  to  the  Saltoun  family,  while  the  yjg  Lordship 
market  belonged  to  them,  without  paying  duty  to  the  city  also,  it  had  not  been 
goes  a  great  w^  to  establish  that  they  may  bring  cattle  into  Edin-  ^!^^y  aware 
burgh  now,  purchased  at  other  markets,  without  paying  duty  to  the^^j^^jj^® 
city.  shows  that  the 

*'  What  is  the  reason  of  a  grant  of  market  tolls  ?— the  vast  con-°*arket  never 
Tenience  surely  of  the  grant  of  a  particular  spot,  both  to  buyers  and  ^y^q  Saltoun 
sellers.     It  follows,  of  course,  that  toll  is  only  due  upon  cattle  ex-  family,  (Note 
posed  at  market.     All  grants  of  toll  are  confined  to  this.     Other  in-  ^7  ^^'  ^' 
dividuab  are  prohibited,  under  penalties,  from  violating  markets  held  ^^^  Solicitor 
Under  an  exclusive  claim.  in  the  case.) 

^'  It  was  contended  also,  that  the  city  of  Edinburgh,  having  a  right 
to  levy  petty  customs,  had  a  right  to  levy  the  toll  in  question. 
C  Here  his  Lordship  read  the  claim  in  the  charter  1636  as  to  the 
petty  customs).  Petty  customs  are  also  well  known  in  this  country ; 
bhey  must  be  shown  either  to  be  founded  in  charters  or  usage.  We 
Knust  show  what  these  customs  were.  Apply  this  rule  to  the  present 
c9[uestion;  does  any  usage  here  prove  that  the  respondents  have  a 
Bright  to  levy  this  as  a  petty  custom  ?  If  the  corporation  have  a  right 
^o  say,  because  we  have  lost  a  toll  we  shall  impose  a  new  custom  in 
its  stead  ;  that  is  a  different  matter.  My  opinion  is,  that  no  words 
in  any  charter  produced  to  us,  show  that  the  town  of  Edinburgh  has 
a  right  to  impose  this  by  a  new  law. 

'^  The  respondents  referred  to  a  decision  where  the  magistrates  of 
Glasgow  had  been  found  entitled  to  impose  a  duty  upon  potatoes  in  Ferguson  v. 
1786  ;  and  to  another,  where  the  magistrates  of  Edinburgh  had  been  Magistrates 
found  entitled  to  market  duty  on  fruit,  though  sold  in  shops,  in  ^7^'j^j^Q^^i^oa 
As  to  the  last  decision  I  shall  say  nothing,  not  wishing  to  prejudice  M.  1999. 
it,  and  as,  in  fact,  I  know  nothing  of  the  grounds  on  which  it  pro-  Stewart  v. 
ceeded.  Magistrates 

*'  As  to  the  Glasgow  case,  the  respondents  say  th^J  it  was  by  vir-  jmjg^ J  Yj^O 
tue  of  the  clause  as  to  petty  customs  that  it  was  imposed.     The  ap- (unreported.) 
pellants,  however,  state  that  the  city  of  Glasgow  was  specially  em- 
powered to  impose  the  custom. 
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1SU2.  ^*  I  do  not  see,  in  ^anj  riew,  how  toll  can  be  demanded  bnt  as 

■  toll.    In  my  opinion,  it  b  impossible  to  contend  snccessfolly,  that,     , 

TUB  iNcoRPo.  becanse  the  seller  of  a  lire  ox  to  the  bntcher  at  a  public  market,  was  ^ 

FLKSHERs  &0.  ^^^^^^  ^^  pajmout  of  a  certain  toll,  that  when  such  markets  are  de-^ — 

o.  scrted,  not  the  seller^  but  the  butcher^  who  buys,  shall  be  liable  tcc^ 

THE  MAois-  ^     ^Yie  old  toll  leyiable  on  such  seller.    The  only  reason  eiyen  io^^ 

TRATES  OP       *    »  ^  o 

BuiNBHRGQ   chargiDg  the  buyer  is,  that  he  does  not  now  put  the  seller  to  th^^ 
&c.  trouble  of  bringing  his  cattle  to  market. 

^'  What  I  haye  said  does  not  apply  to  the  conclusions  of  the  libe':^ 
as  to  forestalling,  penalties  on  farming,  upholding  the  markets,  k^  ^ 
As  the  Court  has  said  nothing  as  to  these,  I  shall  not  saj  any  thiiKr^ 
to  prejudice  these  topics.  Your  Lordships*  judgment  should  l^H 
confined  to  a  single  point,  as  was  the  judgment  of  the  Court  belo^-— 
I  have  to  propose  a  yariation  upon  that  judgment,  remitting  t^^ 

cause  to  the  Court  of  Session,  not  prejudicing  the  claims  of  the  c ' 

spondents,  if  they  can  be  grounded  upon  other  rights." 

Lord  Thurlow, — 

'^  I  haye  no  objection  to  send  back  the  cause,  as  her^  prnjinnM 
though  I  came  to  the  House  with  an  opinion  that  the  judgm^s^x 
should  be  reyersed  in  toto. 

'^  Nothing  is  stated  in  this  record  but  that  certain  charters  w^^^m 
granted,  and  acts  of  parliament  made.  As  to  the  absurdity  of  Cla 
conclusions  of  the  summons,  I  shall  only  say  this,  that  I  caao&Lyn 
that  the  city  of  Edinburgh  haye  shown  right  to  a  market  to  be  Iiel<f 
three  times  a -week,  and  to  the  tolls  thereof;  but  if  they  insist  €tk;mt 
the  duties  are  payable  on  all  cattle  brought  into  the  city,  they  giine 
themselyes  a  perpetual  market. 

''  I  hope  it  will  be  conyeyed  to  the  Court  of  Session,  that  w&^n 
the  cause  comes  here  again,  as  I  conceiye  it  will  come,  I  trust  it  irxll 
be  specified  in  the  record,  what  duties  are  really  to  be  demande<^) 
from  what  description  of  persons,  and  upon  what  distinct  grooad^ 
On  this  record,  I  defy  any  man,  either  lawyer  or  layman,  to  tAj  o^ 
what  the  judgment  is  founded." 

Ordered  and  adjudged  that  it  does  not  appear,  by  tb^® 
proof  made  in  this  cause,  that  tho  respondents  are  e^^' 
titled  to  any  other  duties  than  such  as  they  had  be^  ^ 
accustomed,  previously  to  the  time  of  publishing  tl^  ^ 
rectified  table  of  customs  mentioned  in  the  pleading*^ 
and  bearing  date  in  November  1776,  rightfully  to  x0^ 
ceive,  or  to  demand  the  said  duties  from  any  oth9^ 
persons  than  such  as  had  previously  thereto  been  iff^ 
customed  to  pay  the  same,  or  in  any  other  cases  o( 
buying  or  selling  than  those  in  which  they  had  pre- 
viously  thereto  been  accustomed  rightfully  to  receive 
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the  same.      And  it  is  further  ordered  that  the  said       1802. 
cause  be  remitted  back  to  the  Court  of  Session  in 


Scotland,   to  review    their  judgment  respecting  tlie  ••obthlawd, 
letters  of  suspension,  and  the  conclusions  of  the  de-  «. 

cUrator.  ^^^""• 

For  Appellants,  Wm.  Adam,  Ad.  Gillies. 

For  Respondents,  Edw.  LaWy  Arch.  Campbell,  jun. 


I 


John  Morthland,   Esq.,   Advocate,   and  )    jjyj)ellant8  • 

John  Johnston,  Printer  in  Edinburgli,     ) 
John  CADSLLy  Esq.  of  Gockenzie,         •>  Respondent. 

House  of  Lords,  26th  June  1802. 

l^AitAQBi  FOB  Printing  and  Pcblishino  a  Libel — ^Veritas  Con- 

^cw — ^Rblbvanct — ^Process. — 1.  Held  that  a  letter,  addressed  to 

^  person  in  Edinbuigh,  givingan  account  of  a  riot  and  disturbance  at 

^^ranent,  and  reflecting  on  the  respondent's  conduct  therein,  as  one  of 

^e  Depntj-Iaeuteiiants  of  the  county,  and  which  was  brought  to  the 

^cotsGhronide,  and  published,  was  a  libel,  and  £300  of  damages 

aw^urded  to  the  party.  (2.)  Held  not  releyant  to  charge  one  of  the  de- 

^^^ders,  who  was  dleged  to  be  editor,  *'  as  legal  adviser  or  abettor  of 

^Iiat  paper,  or  as  keld^  or  believed  and  understood  to  be  concerned 

^n  it.**    (3.)  It  was  objected  that  here  there  had  been  no  actual 

P^'^^^f  of  the  publication  of  the  letter  in  the  newspaper  adduced. 

*'^^t  this  objection  was  repelled.     (4.)  The  Veritas  convicii  of 

^^^  was  stated  in  the  libel  pleaded,  but  the  defence  was  not  sus- 

^^^ed.     (5.)  Objection  was  stated  to  the  summons,  on  the  ground 

^^^^t,  three  weeks  after  it  was  served,  a  new  summons  was  raised 

^*^^  signeted,  and  to  which,  as  was  alleged,  there  was  affixed  the 

^^t:e  of  the  first  summons,  and  this,  it  was  alleged,  was  done  in 

^^^er  to  remedy  a  defect  in  that  summons.     Held  the  objection 

^of  good. 

^fais  v^as  an  action  of  damages  brought  at  the  instance  of 

^^Q   respondent,  for   a  libel  published  in   the   Edinburgh 

^^^spaper  called  the  Scots  Chronicle,  of  which  the  appel- 

Unts  were  alleged  respectively  to  be  the  editor  and  publisher. 

It  appeared,  that  on  the  occasion  of  the  passing  of  the 

Dnilitia  act  in  1797,  for  embodying  a  militia  force  in  Scotland, 

the  preparation  of  the  lists  of  the  persons  liable  to  be  bal- 

lotted  was  thereby  devolved  upon  the  schoolmasters  and 

constables  of  the  different  parishep,  subject  to  the  correc- 

VOL.  IV.  2  c 
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1802.      tion  and  review  of  the  Lords  Lieutenants  of  the  conntie 
and  their  deputies.    The  respondent  was  a  deputy-lieutei 


MORTHLAND,  ant.  A  hostilo  feeling  seemed  to  hare  diffused  itself  amoi 
^^'  the  minds  of  the  people  to  this  act,  owing,  as  was  stated,  i 
CADKLL.  artful  and  ill  disposed  persons  poisoning  their  minds,  I 
giving  forth  false  and  exaggerated  accounts  as  to  the  de 
tination  of  the  militia.  This  disaffection  had  led  to  riots  : 
several  districts.  And,  subsequently  to  some  of  these,  U 
Marquis  of  Tweeddale,  as  Lord  Lieutenant  of  the  county  • 
Haddington,  having  directed  his  deputies,  among  whom  tl 
respondent  was  one,  to  hold  a  district  meeting  in  the  town  • 
Tranent,  upon  the  29th  of  August  1797,  for  the  purpose 
correcting  these  lists,  and  having  been  informed  that  tl 
people  intended  to  oppose  them,  orders  were  given 
provide  a  military  force  for  the  protection  of  the  intend, 
meeting. 

It  was  stated  by  the  respondent,  that  on  their  way  to  t 
inn  in  Tranent,  where  this  meeting  was  to  be  held,  tfa 
were  grossly  insulted  by  a  very  numerous  assembly  of  m 
and  women,  who  had  been  brought  together  in  some  mic 
sure  by  beating  of  a  drum  through  the  adjoining  villages  c 
the  preceding  evening.  The  respondent,  in  particular,  wi 
repeatedly  threatened  with  personal  violence ;  and  one  c 
the  mob  was  heard  to  call  out  to  him,  that  they  would  hav 
his  heart's  blood.  Notwithstanding,  however,  of  tbe» 
threatenings,  they  ordered  the  cavalry  to  retire  from  tb 
place  of  meeting,  and  to  take  post  at  the  extremity  of  th 
town. 

The  Deputies  then  proceeded  to  complete  the  correctio 
of  the  lists  of  two  of  the  parishes ;  several  objections  to  tl 
names  upon  which,  were  sustained,  and  the  excuses  of  sevi 
ral  persons  accepted,  after  judicial  examination. 

The  examination  of  the  lists  of  the  third  parish  had  cod 
menoed,  when  a  paper,  it  was  alleged,  of  a  most  seditioi 
and  incendiary  nature,  threatening  violence  in  case  tl 
magistrates  proceeded  further,  was  presented  to  the  mee 
ing.  The  bearer  of  this  paper  having  been  dismissed  on 
with  a  reprimand,  a  general  assault  was  immediately  con 
menced  by  the  mob,  with  stones  and  broken  bottles,  whi( 
were  thrown  with  great  violence  through  the  windows  in 
the  room  where  the  magistrates  were  assembled,  and  whi< 
obliged  them  to  fly  for  refuge  to  different  parts  of  tl 
house.  The  cavalry,  which  was  then  called  to  assist  tl 
constables  in  protecting  the  door,  having  been  repeated 
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driyen  back,  and  every  endeayour  made  to  diflBuade  the       i802. 
people  from  riot,  the  Riot  Act  was  then  read,  and  the  mob 


duly  warned  of  their  danger,  by  the  respondent  himself,  at  MORxaLAin), 
the  imminent  peril  of  his  life,  it  at  length  became  necessary  v. 

to  giye  the  cavalry  orders  to  fire  upon  them.     The  conse-     cuibll. 
qoence  of  which  was,  that  several  persons  lost  their  lives. 
Ixa  a  day  or  two  afterwards,  the  following  letter  appeared  in 
the  Scots  Chronicle  newspaper : 

*<  Letter  from  a  Person  at  Tranent  to  his  Wife  in 

Edinburgh." 

"  Dear  Wife. — This  comes  to  acquaint  you,  that  you  need 

'*  not  weary  for  my  return  home,  for  my  sister  is  to  be 

**    bvried  this  afternoon  at  4  o'clock,  and  I  cannot  come  away 

**  till  I  see  her  decently  buried.     I  am  sorry  to  inform  you 

**  of  the  cruelties  that  were  committed  here  yesterday. 

**  There  were  six  persons  shot  dead  on  the  spot,  of  which 

**  my  Bister  was  one,  and  she  was  shot  within  the  door  of  a 

house  in  the  town.    The  number  of  wounded  is  not  yet 

**  ascertained ;  but  I  am  just  now  informed  that  fifteen  dead 

corpses  were  this  morning  found  in  the  corn  fields,  and  it 

^*  is  not  known  how  many  more  may  be  found  when  the 

'*  Com  is  cut,  as  the  Cinque  Port  cavalry  patrolled  through 

the  fields  and  high  roads  to  the  distance  of  a  mile  or  two 

I'CHind  Tranent,  and  fired  upon  with  pistols,  and  cut  with 

their  swords,  all  and   sundry  that  they  met.     Several 

decent  people  were  killed  at  that  distance,   who  were 

^hout  their  lawful  business,  and  totally  unconcerned  with 

^rhat  was  going  on  in  the  town.     I  am  informed  that  this 

^v^as  unprovoked  on  the  part  of  the  people ;  for  they  as- 

^^mbled  peaceably  by  public  intimation  from  the  Lord 

lieutenant  and  his  Deputies,  to  state  their  objections,  if 

^hey  had  any,  to  the  roll ;  but  when  they  presented  their 

petitions  and  certificates,  they  were  totally  rejected,  espe- 

**  cially  by  Mr.  Cadell,  who  told  the  people  he  would  re- 

'^  ceive  none  of  them,  as  they  were  determined  to  enforce 

^'  the  act ;  and  as  the  people  insisted  to  be  heard,  he,  with 

'*  his  own  hands,  pushed  them  from  the  door ;  upon  which 

'*  some  boys  and  women  threw  several  stones  at  the  win- 

*'dow8.    The  assistance  of  the  cavalry  was  immediately 

''called  for,  and  ordered  to  charge  sword  in  hand;  and 

''then  followed  the  bloody  business  above  related.    But 

"  my  hand  can  scarcely  hold  the  pen  longer  to  give  you  any 


CADKLL. 


388  CASES  ON  APPEAL  PROM  SCOTLAND.    * 

1S02.       "  further  details.  —  I  am,   your  loving  Husband,   A.  R. 

**  Tranent,  August  30th." 

"""^^c  ^"^'      Such  was  the  statement  of  the  respondent.     The  appel- 
V,  lant,  John  Johnston,  on  the  other  hand,  stated,  that  on  the 

31st  of  Aug.  1797,  there  was  delivered  at  his  printing-office  a^ 
general  account  of  the  events  at  Tranent,  written  with  ap^ 
parent  temper  and  candour ;  and  its  truth  being  confirme<S 
by  many  concurring  reports,  the  appellant  resolved  to  prin^ 
it  on  the  day  following,  Sept.  1,  being  the  next  day  in  course 
of  publishing  his  newspaper.     That  on  the  evening  of  tl^ 
same  day  (31st  August)  Archibald  Rodger,  a  tradesman  ai^ 
housekeeper  in  Edinburgh,  accompanied  by  three  of  t^ 
neighbours,  called  at  the  appellant^s  house,  and  showed 
letter  he  had  written  to  his  wife,  the  day  before,  from  Tr — • 
nent,  (whither  he  had  gone  to  attend  the  funeral  of  ^fe 
sister,  who  was  unfortunately  killed  there),  giving  an  ^aa 
count  of  the  behaviour  of  the  people,  of  the  Deputy  LievL^  n 
nants,  and  of  the  military  on  the  29th.     Accordingly,  in  ^^ 
Scots  Chronicle  published  on  the  day  following,  there  ^wat 
inserted  the  foresaid  general  account  of  the  transactions  4^ 
Tranent,  and  also  the  letter  above  mentioned,  altere<}  ia 
such  a  manner  as,  in  the  appellant's  apprehension,  to  be 
harmless  and  inoffensive  to  any  person.     And  the  chief  fact 
laid  hold  of  in  the  general  account  printed  in  the  Scots 
Chronicle  was,  that  a  number  of  innocent  people,  when 
peaceably  travelling  on  the  high  ways,  or  busy  in  their  oc- 
cupations of  husbandry  in  the  fields,  at  the  distance  of  one 
or  two  miles  from  Tranent,  and  totally  ignorant  of  what 
passed  there,  were  attacked  and  killed  by  a  party  of  dra- 
goons who  attended  the  Deputy  Lieutenants  on  that  occi- 
sion.    A  few  days  after,  a  different  account  of  the  transac* 
tions  appeared  in  the  other  Scotch  papers;  and  in  about 
three  weeks  thereafter  there   was  published  in  all  these 
papers  a  libel,  in  which  the  Scots  Chronicle  was  called  an 
infamous  paper ,  and  the  account  of  the  affair  given  bj  it 
false  and  scandalous.     Amidst  those  strong  ezpressiona  no 
exception  was  taken  to  the  above  letter,  and  no  insinuation 
dropped  of  any  improper  imputation  as  against  Mr.  Cadell* 
And  in  the  investigation  under  the  authority  of  the  Court  of 
Justiciary  it  was  established  by  the  precognition,  that  the 
account  given  in  the  paper  was  an  extremely  mitigated  one. 
It  was  further  stated,  that  it  was  his  intention  to  publish 
the  letter,  by  omitting  the  name  of  Mr.  Cadell,  mentioned 
in  it,  but  being  called  off  to  attend  the  Sheriff,  he  was  pro- 
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Tented  from  doing  this,  although,  on  his  return  to  the  office,       i802. 
he  ordered  his  name  to  be  expunged  from  the  remainder  of 


the  paper  still  to  be  thrown  off.  mobthland, 

The  original  letter  mentioned  Captain  Finlay  along  with         ^,' 
Mr.  Cadell,  but  in  that  published  Captain  Finlay's  name     cadkll. 
was  omitted,  and  Mr.  Cadell's  alone  published. 

These  being  the  facts,  it  was  further  alleged,  in  the  defences 
given  in,  that  the  summons  of  damages  was  raised  by  Mr.  Bu- 
chan,  not  on  the  employment  of  Mr.  Cadell,  buton  theemploy- 
ment  of  certain  persons  in  the  county  of  Haddington.  But  there- 
after a  new  summons  was  raised  by  Mr.  Cathcart,Mr.  Cadell's 
Bon-in-law,  at  the  distance  of  three  weeks  after  the  date  and 
serrice  of  the  first,  to  which,  it  was  alleged,  was  affixed  the 
date  of  the  first  summons.    It  was  carried  to  the  signet  office 
for  the  signet    The  officer  there  asked  if  the  first  summons 
had  been  served  ?  the  clerk  replied  it  had  not,  which  was 
contrary  to  fact,  he  affixed  the  stamp  to  the  new  sum- 
mons as  of  the  date  of  the  old.    And  it  was  therefore  main- 
tained that  the  new  summons  was  false  in  two  respects,  1st. 
In  its  date  of  signing ;  2d.  In  its  date  of  signeting ;  and  that 
the  old  sammons  was  cancelled.    The  defences  also  called 
for  production  of  every  paper  on  which  the  pursuer  founded 
in  Us  libel,  but  the  Lord  Ordinary  found  it  unnecessary 
in  he  statu  to  produce  these.    The  defences,  therefore,  be-  Feb.*  16, 1798. 
sides  the  defence  of  Veritas  cont/toii,  stated  objections 
to  the  summons  so  raised,  and  the  Lord  Ordinary,  in  con- 
sidering these,  of  this  date,  repelled  '*  the  first  defence  Mar.  7, 1798. 
"  pleaded  for  the  said  John  Johnston,  as  to  the  calumnious 
"  nature  of  the  action ;  and,  before  answer  as  to  the  other 
"  defences,  ordains  the  said  John  Johnston,  defender,  to 
"  give  in  a  special  condescendence  of  facts  he  avers  in  sup- 
**  port  of  the  fourth  article  of  his  defences." 

Hie  appellant  having  represented  against  this  interlocu- 
^^  and  a  report  being  lodged  from  the  keeper  of  the 
%tet,  as  to  the  practice  in  regard  to  signeting  summonses 
^(uch  cases,  the  appellant  presented  an  additional  peti- 
^OQ,  contending  that  the  report  was  confined  to  the  issuing 
^^plicates  of  the  same  summons,  and,  consequently,  could 
'^^t  apply  to  the  present  case.  The  Lord  Ordinary  took  the 
^^  to  reportto  the  Court,  who  pronounced  this  interlocutor,  juiv  3,  1798. 
'  Bepel  the  objections  to  the  action,  adhere  to  the  Lord  Ordi- 
^^'s  interlocutor,  and  refuse  the  desire  of  both  petitions; 
^  '©new  the  order  on  the  defender,  John  Johnston,  to  give 
^  special  condescendence  of  the  facts  he  avers  and  offers 


HORTHLAND, 

&C. 

V. 
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1802.  "  to  prove  in  support  of  the  fourth  article  of  his  defence 
— — —  "  and  appoint  the  same  to  be  printed,  and  put  into  tl 
''  boxes  on  Friday  next,  the  cause  to  bo  advised  on  Sata 
"  day  or  Tuesday  next,  with  or  without  condescendence." 
CADBLL.  xhe  appellant  obeyed  this  order,  and  put  in  a  cond 
secndence  of  the  facts  above  related,  and  which  were  offen 
to  be  proved.  Considerable  debate  then  ensued  upon  the  rel 
vancy  of  the  facts  so  stated  to  go  to  proof,  particularly  wii 
reference  to  the  excesses  of  the  military,  although  it  w 
stated  in  the  summons  that  his  account  of  those  excess 
was  false,  and  inserted  for  the  purpose  of  aggravating  t 
libel  against  the  pursuer. 
July  11, 1798.  The  following  interlocutor  was  pronounced  : — "  Th^ 
«  before  answer,  allow  the  pursuer  a  proof  of  his  libel  a 
*'  condescendence,  and  to  the  defenders  a  conjunct  prob 
**  tion;  and  the  question  having  been  put  by  the  Court  - 
*'  the  counsel  for  the  defender,  John  Johnston,  whether  1: 
"  demanded  a  proof  of  the  4th  article  of  his  condescendeD(^ 
'*  with  its  subdivisions,  as  connected  with,  or  applicable  i 
**  the  conduct  of  the  pursuer,  Mr.  Cadell ;  and  his  couz 
**  sel  having  declined  to  make  any  explicit  answer  to  th< 
"  question,  but  insisted  that  his  client  was  entitled  to  prov 
"  the  whole  articles  of  his  condescendence,  whether  impal 
"  able  to  Mr.  Cadell  personally  or  not.  The  Lords  d 
<*  further  allow  the  defenders  to  prove  articles  1st,  2d,  an 
<*  3d  of  their  condescendence,  and  allow  the  pursuer  a  eof 
"  junct  probation  thereanent ;  and  refuse  to  allow  any  pro4 
'*  of  the  4th  article,  with  its  subdivisions,  nor  of  the  6th  a* 
'*  tide,  which  are  not  explicitly  stated  as  applicable  to  tt 
**  pursuer — (this  was  the  conduct  of  the  military);  an 
«  grants  commission  to  the  Sheriff  Deputes  of  Edinbarg 
"  and  Haddington,  or  either  of  them,  to  take  the  said  pro 
**  at  Edinburgh  and  Haddington,  any  of  the  lawful  days 
"  the  ensuing  vacation,"  &c  •    The  proof  was  led. 


*  Opinions  of  the  Judges  on  point  of  Form. 

Lord  President  Campbell. — "  I  am  of  opinion  that  the  obj< 
tions,  in  point  of  form,  are  of  little  importance.  The  cause  ooglit 
have  gone  to  proof  before  now  upon  the  summons,  for  it  is  (fi 
clear  that  duplicates  of  such  summonses  are  usual  in  practice,  tf 
it  seems  admitted  that  there  was  a  regular  summons  duly  execato 
This  is  sufficient.  None  but  the  party  himself  could  afterwar 
discharge  it.     If  it  was  unduly  cancelled,  the  tenor  may  be  proTC 
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In  all  these  proceedings  Mr.  Morthland  denied  that  be       1802. 
was  the  proprietor,  editor,  and  publisher  of   the  Scots 


Chronicle ;  and,  in  the  course  of  the  proof,  having  discoTer-  ^outklksv, 
ed  that  the  pursuer,  Mr.  Cadell,  and  others  employed  by         v. ' 


CADELL. 


But  this  is  not  necessary-  By  the  old  forms,  even  a  blunder  could 
be  altered  ;  and  still  is  so  in  the  Admiralty  Court. 

**  The  cause,  therefore,  ought  to  go  to  proof.  The  pursuer  must 
be  allowed  a  proof  of  this  libel  in  common  form,  and  the  defenders 
a  conjunct  probation.  The  defenders  are  likewise  entitled  to  a  proof 
of  their  defences,  in  so  £ur  as  pertinent  to  the  cause,  and  allowable  in 
such  cases." 

Lord  Eskgbotb. — '*^  I  am  for  repelling  the  objection." 

Lord  Mbadowbamk. — *'  I  am  of  the  same  opinion." 

Lord  Armadale. — *^  There  is  a  danger  of  substituting  one  sum- 
mons for  another." 

As  to  the  Veritas  Convicii. 

Lord  Prbsidbnt  Campbell. — ^*  It  has  been  often  disputed,  whe- 
ther the  proof  of  the  Veritas  convicii  be  allowable.  In  England  there 
is  a  distinction  made  between  the  criminal  or  penal  prosecution  ad 
tiindictam  puhlicam^  and  the  civil  action  of  damages.  In  the  former, 
no  proof  is  allowed  to  justify  the  words  spoken  or  written.  It  is  con- 
sidered merely  as  a  breach  of  public  police ;  and  it  is  equally  an  of- 
fence, whetherthe  &cts  be  true  or  false.  But,  in  the  latter,  which  isfor 
reparation  of  a  damage  to  the  indiyidual,  it  is  held  to  be  damnum  absque 
injur  ia,  if  the  facts  be  true,  and  the  party  is  not  entitled  to  repara- 
^n.  In  either  case,  a  wicked  and  malicious  intention  must  be  set 
forth.  Vide  Termly  Reports,  toL  iii.  p.  428  ;  and  act  32  Geo.  III. 
C.60. 

'*  With  us,  for  a  long  time,  and  indeed  till  Tery  lately,  we  stuck 
by  the  doctrine  of  the  ciyil  law,  that  Veritas  convicii  non  excusaty 
whether  the  action  was  of  a  civil  or  of  a  criminal  nature,  and  there- 
fore, in  the  case  of  Hamilton  against  Rutherford,  in  1771,  the  Court,  Mor.  13924. 
\ipon  very  full  argument,  refiised  to  allow  a  proof  of  the  bribery 
imputed  to  the  pursuer. 

**  In  later  cases,  however,  the  Court  has  been  disposed  to  adopt 
the  English  practice  ;  see  Diet.  vol.  iv.  p.  230.    The  two  cases  of 
Chalmers  against  Douglas,  22d  February  17B5, — affirmed  in  the  yj^e  ante  vol. 
House  of  Lords  ;  and  Peat  against  Smith,  6th  March  17^3,  support  iii.  p.  26. 
that  state  of  the  law.  Mo*--  13941. 

*^  Perhaps  the  Court  went  a  little  too  far,  in  the  case  of  Chalmers, 
by  going  back  into  the  history  of  the  lady's  conduct  at  an  early  life. 
But  the  case  of  Peat  against  Smith  seems  to  have  been  well  decid-  Mor.  13941. 
ed ;  and  the  Court  did  not  indiscriminately  allow  a  proof  of  the  vert- 
tasy  but  made  distinctions*    See  the  interlocutors. 
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1802.       him  or  his  agents,  had  been  guilty  of  practices  apparently 

tending  to  influence  or  tamper  with  the  witnesses,  the  ap- 

^^c,^^'^'  pellants  presented  a  petition  and  complaint  to  the  Court; 

V,         but  the  Court  found  '*  neither  the  facts  charged,  nor  those 

060^21  n99  *'  acknowledged,  are  suflicient  to  bar  any  further  procedure 

"  In  the  present  case,  the  defenders  hare  not  yet  stated  precbely 
what  they  offer  to  proye  upon  this  head,  (verilas  canvicii.)  They 
cannot  be  allowed  to  prove  against  third  parties,  unconnected  with 
pursuer  ;  e.  g.  supposing  it  had  been  said  in  the  letter,  that  one  of  the 
persons  killed  was  a  young  lady,  who  was  with  child  to  a  person 
not  her  husband.  Some  such  thing  was  thrown  out  in  the  case  of 
Peat ;  but  a  proof  of  it  was  not  allowed. 

^'  The  circumstance  of  the  pursuer  saying  in  his  libel^  that  the 
letter  complained  of  was  false  and  malicious  in  general  terms,  is 
nothing  to  the  purpose.  The  falsehood  and  malice  will  be  presum- 
ed, if  nothing  to  the  contrary  appears.  The  proof  lies  on  the  defen- 
ders, to  justify  their  account  in  publishing  this  attack  upon  the  con- 
duct of  a  public  officer,  by  justifying  the  act  of  publication  as  lawful, 
and,  inter  alia,  by  proving  the  truth  of  what  is  there  asserted,  so  far 
as  it  applies  to  the  pursuer,  Mr.  Cadell,  or  to  his  conduct  in  the  pre- 
mises. But  so  far  as  it  does  not  apply  to  him,  it  is  out  of  the  cause 
altogether,  and  resolyes  into  a  charge  against  third  parties,  who  are 
not  here  to  defend  themselres. 

*'  But  the  defenders  may  so  state  their  allegation  as  to  make  it 
apply  to  Mr.  Cadell,  and  to  entitle  them  to  a  proof  of  it ;  thus  they 
may,  in  their  defences  tit  causa^  or  in  their  answers  to  the  con-  « 
descendence,  state  pointedly  that  Mr.  Cadell,  acting  as  a  Justice  ofS 
the  Peace,  and  Deputy  Lieutenant,  did,  without  any  just  reason,  callC 
for  the  aid  and  assistance  of  the  Cinque  Port  CayaJry,  and  did  giy^» 
orders  or  directions  to  the  commanding  officer  to  cause  his  men  fir^- 
upon  the  persons  then  assembled,  or  attack  them  sword  in  handflE 
whereby  a  number  of  innocent  persons,  who  were  not  engaged  in  an^^ 
tumult,  nor  doing  any  harm  at  the  time,  were  put  to  death,  and  Mi^c 
Cadell  thereby  did  in  effect  commit  murder,  which  is  the  crime  in^za 
sinuated  against  him  in  the  letter  first  published. 

"  The  defenders  therefore  ought  immediately  to  state  in  writiiE__a 
what  they  offer  to  proye,  and  if  the  Court,  upon  considering  it,  shg     -^ 
be  of  opinion  that  it  comes  within  the  proper  description  of  verity 
convicii,  it  will  allow  the  defenders  a  proof  of  their  defence,  and  t^^ft 
pursuer  a  conjunct  probation  relatiye  thereto. 

"  But  the  cause  haying  been  too  long  delayed  already,  the  puiK/- 
suer  is  entitled  to  haye  an  act  and  commission  for  proying  his  lil^-^ 
in  order  that  the  proof  may  go  on  during  theyacation,  although  the  ^e-    * 
fenders  should  not  be  ready  to  state  pointedly  what  they  undertake 
to  prove  in  defence,  so  far  as  the  Veritas  convicii  is  concerned." 


CASES  ON  APPEAL  PROM  SCOTLAND.        893 

"  in  this  action  ;*'  but  superseded  consideration  of  the  peti-       1802. 
t.ion  quoad  ultra. 


MORTBLAMP, 


The  fact  stated  in  the  letter,  that  «*  when  the  people  pre-  ^^^^^c.* 
wonted  their  petitions  and  certificates,  they  were  totally  re-  v. 

jocted,  especially  by  Mr.  Cadell,  who  told  the  people  he  c^^**-^- 
-^ould  receive  none  of  them,  as  they  were  determined  to 
cTiforce  the  act,^  was  disproved.  It  was  proved  that  Mr. 
Oadell  offered  to  receive  every  petition  and  certificate 
brought  forward,  and,  in  point  of  fact,  did  receive  these, 
and  a  great  many  were  struck  off  the  lists. 

On  the  other  hand,  it  was  proved  by  others  that  Mr. 
Cadell  had  struck  at  several  of  them  with  a  stick — had 
cried,  ^  knock  them  down," — had  rejected  some  petitions 
and  certificates, — had  used  violent  and  harsh  language ;  and 
had  ordered  the  military  to  act  against  the  people,  upon 
^ing  violently  attacked  by  them.  The  defender  Morth- 
^nd,  on  the  proof,  pleaded  that  it  had  not  been  proved 
^^at  he  was  connected  with  the  Scots  Chronicle,  at  the  time 
^'l^elled,  either  as  editor,  proprietor,  or  publisher  of  the 
P^per ;  and  that  on  no  other  ground  could  he  be  held  liable 
fo**  the  publication. 

X*he  Court  pronounced  this  interlocutor:  "  Find  that  the  June  17  and 
"  letter  published  in  the  newspaper  called  the  Scots  Chroni-    '  ^^^* 
ole,  dated  1st  September,  andcoroplainedof  by  the  pursuer, 
'^tras,  and  is  a  false,  calumnious,  and  injurious  libel  against 
^he  pursuer :    Find  it  not  relevant  to  charge  the  defender, 
O^obn  Morthland,  as  the  legal  adviser  or  abettor  of  that 
X>aper,  or  as  held,  believed,  and  understood  to  be  concern- 
ed in  it ;  but  find  the  charge  against  him  contained  in  the 
^Shelled  summons  and  condescendence  relevant  in  other 
^^espects :  Find  it  sufficiently  instructed  and  proved  that 
^be  said  defender,  John  Morthland,  was,  at  the  first  esta- 
V>lishroent  of  that  newspaper,  the  only  ostensible  proprie- 
tor, conductor,  and  editor  thereof;  and  although,  at  sub- 
^sequent  periods,  John  Lawder  and  Robert  Paul,  who  have 
^ecn  engaged  by  him  as  clerks  in  the  printing  office,  were 
prevailed  on  successively  to  assume  the  ostensible  name 
^ind  character  of  sole  proprietors  of  the  paper,  in  certain 
lends  granted  by  them  to  the  stamp  office,  yet  the  said 
John  Morthland  still  continued,  down  to  the  days  of  the 
publication  complained  of,  to  take  the  general  direction 
and  superintendence  of  that  newspaper,  in  the  same  way 
'^    as  before  ;  and  the  interest  and  concern  which  he  origin- 
'  *    ally  had  in  that  business,  for  himself  and  others  his  em- 
**  plovers,  never  did  truly  cease,  or  undergo  any  material  al- 
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1802.      u  teration :  Find  it  sufficiently  proved,  as  well  as  admitted, 

**  that  the  other  defender,  John  Johnston,  was  and  is  th^ 

&c.  *  **  printer  of  the  said  newspaper,  and  also  concerned  in  th^ 
«t'  .  "  publication  thereof :  Bepel  the  defences  pleaded  for  botl^^ 
**  defenders :  Find  them  jointly  and  severally  liable  to  th^ 
''  pursuer  in  damages.  Modify  these  damages  to  £300 
"  Sterling,  and  decern :  Find  them  also  liable  in  ejc- 
"  penses.*'* 

*  Opinions  of  the  Judges  on  the  Merits. 

Lord  Presidbnt  Campbell. — *<  Ist.— -The  first  question  is,  Wbe- 
ther  the  publication  is  defamatory,  that  is,  amounts  to  a  libel,  or  not  ? 

'*  Little  doubt  can  be  entertained  as  to  this.  The  whole  letter 
must  be  taken  together,  and  not  a  few  vforda  picked  out  from  one 
part  of  it,  signifying  only  that  petitions  were  refused, — or  ^^  ordered 
'*  to  charge  sword  in  hand,''  &c.  &c. 

''  The  object  in  yiew  is  plain  ;  and  he  who  takes  it  upon  him  to 
publish  and  circulate  such  a  paper,  is  an  enemy  not  only  to  good 
order,  but  to  the  liberty  of  the  press  itself,  which  cannot  exist  if  so 
abused. 

"  In  the  letter's  original  state,  the  blame  was  divided  between 
Captain  Finlay  and  Mr.  Cadell,  but  the  former  was  left  out,  probably 
because  the  publishers  were  afraid  that  he  might  resent  it  in  a  dif- 
ferent way  than  by  an  action  at  law.  But  they  seem  to  have  con-* 
sidered  the  pursuer  as  fair  game,  and  the  letter  evidently  ascribes  to 
his  conduct,  all  the  consequences  which  ensued  that  day. 

'^  A  more  heinous  injury  cannot  be  conceived  against  a  magis- 
trate, acting  in  his  public  official  character.  The  very  corrections  ^^ 
made  on  the  letter  show  that  the  publishers  went  dehberately  to  ^^ 
work.  The  leaving  his  name  blank  in  some  of  the  copies  makes  .^^ : 
little  difference,  as  the  description,  at  any  rate,  included  him.  The^^ . 
object  was  to  hold  him  up  to  resentment  of  all  the  lower  classes  o^^ 
people,  who  were  then  inflamed  to  a  degree  of  frenzy  against  the^  m 
militia  law. 

"  It  is  not  necessary  that  anj  specific  damage  should  be  proved  .E^ 
The  law  of  Scotland  giyes  damages  in  such  a  case  in  name  of  sola-^s^m 
tium,  and  here  they  ought  to  be  exemplary. 

"  The  next  question  is.  Who  are  the  parties  liable? 

"  Johnston  the  printer,  makes  little  defence,  except  one,  whicE!^=:3i 
aggravates  the  injury,  by  insisting  on  the  Veritas  convicii.    Thm- — Jf 
witnesses  adduced  upon  this  head  were  among  the  rioters,  and  hav      '^g 
given  a  false  and  exaggerated  yiew  of  the  matter.    It  is  clear  fro^ca 
the  depositions  of  Major  Wight  and  Mr.  Gray,  &c.,  that  the  pursu^^^ 
conducted  himself  with  propriety  ;  that  the  calling  for  the  assistanc?^ 
of  the  military  was  unayoidable  ;  and  that  the  unfortunate  conse- 
quences which  ensued   were  imputable,  not  to  the  pursuer,  but  to 
those  who  instigated  and  encouraged  the  riot.  j 
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Thereafter  the  Court  resamed  consideration  of  the  peti-  1802. 

tion  and  complaint,  and  found,  "  In  reepect  it  is  admitted  — — - 

•*  by  Mr.  John  Cadell,  that  upon  the  occasion  mentioned  ^^ 

**  in  the  complaint,  he  said  to  Mrs.  Eedgley,  she  had  been  o. 

CADELL. 

■ — — Jane  21,1800. 

"  Johnston  seems  willing,  if  the  aboye  defences  are  orerruled, 
'W^liich  they  must  be,  to  make  himself  a  sacrifice  in  this  cause,  for  he 
seems  to  admit  even  a  greater  share  of  responsibility  than  he  pro- 
ImeiUj  had.  He  gives  himself  up,  not  only  as  the  piinter,  but  the 
sole  editor;  which  last  character  he  might  perhaps  hare  divided  with 
others. 

'^  As  to  Mr.  Morthland,  he  is  variously  described  in  the  sum- 
mons and  in  the  condescendence.  Some  part  of  the  description  given 
to  him  in  the  former,  seems  not  relevant,  but  the  designations  of  pro- 
prietor and  editor  are  relevant ;  and  articles  3d  and  4th  of  the  con- 
descendence, where  he  is  said  also  to  be  conductor^  director,  mana- 
ger, and  superintendent,  are  likewise  relevant.  These  last  words 
are  indeed  no  more  than  amplifications,  or  further  explanations  of 
the  preceding  epithet,  viz.  editor, 

**  Johnston,  in  hb  Dictionary,  makes  this  term  synonimous  with 
piil>1iflher.  The  one  is  the  Latin  word,  the  other  the  English.  He 
^ho  prepares  a  work  for  publication  is  literally  the  editor;  and  this 
*^exns  to  be  nearly  the  same  thing  with  publisher.  The  act  38  Geo. 
l^X,  c.  78,  §  28,  seems  also  to  consider  them  as  synonimous. 

*  **  That  l^Ir.   Morthland  set  out  as  the  editor  or  chief  person  con- 
ceT%ed  in  the  publication,  or,  as  one  of  the  witnesses  calls  him,  the 
cbi^  man  in  the  Chronicle  office,  is  made  out  by  his  own  letters,  p* 
^7Q,  &c.  and  during  the  whole  time   that  Lauder  was  in  the  office. 
Jc^l^nstou  himself  swears  that  Lauder  was  unfit  to  be  an  editor,  and 
^^o^fore  took  a  great  deal  of  assistance  from  Mr.  Morthland.     He 
^^^%  that  after  Lauder  was  dismissed,  and  Paul  introduced  as  pro- 
^^^^etor,  he,  Johnston,  became  the  editor  or  compiler  of  the  paper ; 
^^t  admits  that  he  got  some  assistance  from  Mr.   Morthland  for  a 
^onth  or  two,  though  his  name  was  ^ven  up  as  the  sole  editor  in 
^e  stamp  office.    He  seems  desirous  it  should  be  understood  that 
^r.  Morthland  ceased  to  be  an  assistant  editor,  just  immediately  be- 
fore the  Tranent  business,  yet  we  find  him  continuing  to  take  an 
active  concern  as  to  the  books,  and  receiving  the  London  news- 
papers and  letters,  &c.  all  along ;  and  it  is  an  awkward  circumstance, 
that  we  find  him  in  the  printing  office,  at  the  veiy  moments  of  the 
publication. 

*^  Mr.  Morthland  appears  to  have  become  more  cautious  of  appear- 
ing in  any  distinct  character,  as  connected  with  this  publication ;  and 
therefore  the  name  of  editor  is  given  to  the  printer,  whose  salary  of 
£100  was  not  thereby  increased  ;  and  the  name  of  proprietor  to  an. 
other  clerk  in  the  office,  whose  situation  was  even  subordinate,  and 
with  a  salary  only  of  £52. 
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1802.       "  guilty  of  perjury  when  examined  as  a  witness;  find  that 

"  his  having  done  so  was  highly  improper  and  censurable, 

MOBTQLAND,  «  and  tho  complainers  were  justifiable  in  bringing  the  com- 
^^'         **  plaint :    Find    Mr.  Cadell  liable  to  the  complainers   in 

CADBLL. 

*'  The  pursuer  of  this  action,  which  is  a  mere  civil  action  of  da- 
mages on  account  of  a  defamatory  libel,  and  which  does  not  reqmre 
the  same  strictness  of  form  that  a  ^criminal  action  would  do,  had 
no  occasion  to  give  any  other  description  *to  the  defenders,  than 
merely  that  they  were  concerned  in  the  publication  of  the  abuse  com- 
plained of.  It  is  no  matter,  whether  as  pAprietor,  printer,  editor, 
publisher,  conductor,  or  in  any  other  way ;  it  is  sufficient  that  they 
are  art  and  part  in  the  publication,  or  accessory  to  it  in  any  shape. 

*^  In  the  present  case,  there  is  much  contrariety  in  the  parole  evi- 
dence, so  far  as  Mr.  Morthland  is  concerned,  ovring  partly  to  the 
prejudices  of  the  vntnesses  on  the  one  side  or  the  other.  It  is  there- 
fore extremely  difficult  to  pronounce  what  was  Mr.  Morthland's  pre- 
cise situation  with  respect  to  this  newspaper,  but  not  difficult  to  see 
that  he  took  an  active  concern  in  it,  if  this  be  thought  sufficiently 
relevant,  and  sufficiently  within  the  terms  used  in  laying  the  action. 
The  proprietor  of  a  paper  may  be  an  infant ;  but  the  manager  of  a 
paper  is  more  clearly  liable.  At  the  sametime,  the  proprietor  is  also 
responsible  for  the  general  conduct  of  his  paper." 

Lord  Meadov^tbank. — "  Suppose  he  had  been'  trustee  for  the 
subscribers^  the  truster  would  be  liable  for  the  conduct  of  the  busi- 
ness under  bim,  and  for  the  debts  contracted  on  account  of  it." 

Lord  Craig. — ^^  What  if  a  vessel  vras  run  down,  and  that  the 
ship  which  did  the  damage  was  a  smuggler,  and  sent  out  under  os- 
tensible names?     I  think  Morthland  liable.*' 

Lord  BAKllATT^E. — ''  I  doubt  as  to  his  responsibility.  I  doubt 
if  the  property  ever  was  in  Morthland.  There  is  no  evidence  of  that, 
and  nothing  but  suspicion.  The  character  of  editor  stood  in  John- 
ston. And  the  terms  art  and  part  are  not  enough  to  subject  him 
in  liability.  If  his  assistance  was  merely  voluntarily  and  occasional, 
such  as  happens  almost  in  eveiy  paper  daily,  by  persons  in  other  in- 
spects no  way  connected  with  it,  is  he  to  be  held  liable  ?  I  cannot 
assent  to  that  proposition." 

Lord  Glenleb. — '<  Morthland's  liability  is  the  natural  result  of 
what  he  himself  admitted.  The  original  subscription  goes  into  bis 
hands  ;  and  he  is  the  employer  of  Paul,  &c.,  for  the  benefit  and  be* 
hoof  of  bis  constituents.  If  he  has  a  control  over  the  management, 
this  is  enough.  The  case  of  Innes,  who  fell  into  the  pit,  is  an  illus- 
tration. 

Lord  Craig. — "  On  reconsideration,  I  think  the  libel  a  scanda- 
lous one  as  to  Johnston  ;  but  I  doubt  whether  Morthland  be  liable. 
Constructive  proprietor  is  not  sufficient" 
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"  expeDseSy  which  they  modify  to  fifteen  guineaB,  decern       18^2. 

"  tlierefor,  and  for  the  full  expense  of  extract ;  and  further    ' ~ 

•*  find  and  amerciate  Mr.  Gadell  in  the  sum  of  ten  guineas,  "°*  ^^.^    ' 
"  to  be  paid  to  the  collector  for  the  poor."  v. 

The  appellants  reclaimed  against  the  interlocutor  in  *^®jan  ^2/^^01. 
principal  cause,  but  the  Court  adhered. 

Against  the  interlocutors  in    the  principal  cause  the 
appellants  brought  an  appeal  to  the  House  of  Lords. 

Pleaded  for  Mr.  Johnston, — The  original  summons  in  this 
action  was  cancelled  and  suppressed,  in  the  manner  that  has 


Lord  Abmadalb.— «  I  incline  to  be  of  the  same  opinion.  Cer- 
tain parties  must  be  responsible ;  but,  in  the  case  of  a  ship  running 
down  another,  the  owners  are  liable,  though  ignorant,  and  innocent 
of  the  injury  done,  just  because  they  are  the  owners,  and  so  respon* 
sible ;  but  here  it  is  different.  Others  appear  as  the  avowed  editor 
and  proprietor.  If  we  depart  from  the  actual  publication  of  this  let- 
ter, we  must  fix  the  full  character  upon  him  from  which  we  infer 
responsibility.  In  the  case  of  a  yessel,  would  the  interest  that 
creditors  haye  upon  a  respondentia  bond  make  them  liable  } 
Suppose  such  a  creditor  on  board — suppose  he  is  one  personally  at 
the  helm — or  one  that  writes  in  the  log  book,  would  these  make 
him  liable  r 

Lord  Hbbhand. — •*  The  real  evidence  here  is  to  be  attended  to, 
and  that  evidence  connects  Morthland  in  such  a  way  as  makes  him 
liable." 

Lord  Justice  Clbrk.— -"  I  am  of  the  same  opinion." 

Lord  Anckbrvillb. — *'  I  think  the  case  altogether  .one  of  trifling 
eircumstance.    The  letter  innocent  and  inoffensive*' 

Lord  Balmuto. — **  It  is  clearly  a  libel,  and  Morthland  liable,  as 
bhe  chief  manager  of  the  paper." 

Lord  Cullbn  . — '^  We  should  have  had  more  light  on  the  law  of 
bhe  case.  Vide  BuUer's  Nisi  Prius  Cases.  I  think  Johnston  clearly 
liable,  but  there  may  be  circumstances  in  mitigation.  1st  There  is 
^o  animus  injurandi.  2d.  He  softened  the  expression,  in  publish- 
ing the  letter.  The  word  Cadell  was  underscored  in  the  original. 
As  to  Morthland,  I  have  doubts.  Why  did  he  not  call  Paul  in  the 
summons  ?  Summons  too  loose,  and  an  undue  degree  of  latitude 
taken.  It  was  the  pursuer^s  duty  to  be  more  precise.  I  think  there 
is  no  evidence  of  property  in  Morthland." 

Lord  Mbadowbans. — '*  This  is  clearly  a  libel.  Both  defenders 
are  liable.  It  may  be  that  the  claim  of  property  in  Morthland  is  not 
made  out,  and  that  the  claim  as  manager  is  scarcely  sufficient ;  but 
the  real  ground  is,  that  the  true  proprietors  are  concealed  behind." 
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MORTHLAMD, 

&C. 

V. 

OADBLL. 


been  stated ;  after  which,  it  10  humbly  thought,  that  tl 
action,  or  instance  necessarily  fell  to  the  ground.  I 
action  can  proceed  without  a  writ  of  sammons,  and  whe 
the  writ  is  purposely  vitiated,  cancelled,  or  destroyed,  1 
the  pursuer  himself,  nothing  remains  to  which  the  defend 
can  be  compelled  to  make  his  answer  or  defence. 

After  the  parties  have  gone  to  issue  in  Court,  if  an  ao- 
dent  happens  to  the  writ  of  summons,  or  to  any  other  pap^ 
the  appellants  do  not  conceire  such  accident  to  affonS 
ground  for  abating  the  action  ;  though,  in  that  case,  i^ 
always  in  practice  necessary  to  prove  judicially  the  ten 
and  contents  of  the  writ  so  accidentally  lost,  by  an  acticm 
proving  the  tenor.  But  here  the  pursuer  cancelled,  vitiatei 
and  abandoned  his  original  summons  altogether,  and  totall 
departed  from  his  action  proceeding  on  that  summons. 

It  is  true,  the  respondent  produced  a  certificate  froa 
John  Hume,  substitute  keeper  of  the  Signet,  "  that  it  he 
**  been  the  uniform  practice  to  issue  from  his  office,  a  dapL 
"  cate  or  more  copies  of  any  summons  previously  signetec 
"  upon  production  of  the  signeted  summons ;  the  duplictt 
"  or  other  summons  being  of  the  same  tenor  as  the  first  rig 
''  noted  summons."  But  these  duplicates  here  alluded  C 
are  used  where  there  are  several  defenders,  each  duplieat 
being  a  warrant  for  citation.  They  are  only  warrants  fa 
future  citation,  and  do  not  apply  to  citations  already  giver 
The  duplicate  in  this  case  was  resorted  to  for  the  purpose  € 
concealing  a  defect  in  the  original  summons.  But  evensuppoi 
ing  it  is  competent  for  an  action  to  proceed  upon  such  di 
plicate,  yet,  as  that  very  duplicate  was  vitiated  in  date^  an 
falsified  in  the  signeting,  by  putting  the  date  of  the  signing  an 
signeting  to  the  original  summons,  which  had  been  execute 
three  weeksbefore,it  was  equally  invalid  andinept.  Nodoub 
no  trace  of  the  original  summons  is  to  be  found  on  the  records  < 
thesignet — a  fact  curious  enough — although  by  an  express  r 
gulation  this  is  enjoined.  But  it  has  been  decided  by  sever 
cases,  that  the  inserting  a  false  date,  ex  proposito,  renders  tl 
writ  null.  Yet,  notwithstanding  this,  the  Court  of  Session  n 
polled  the  defences  on  this  head,  and  sustained  the  instance 
2.  On  the  merits,  the  appellant  maintains  that  no  legal  evideiK^ 
of  the  publication  of  the  newspaperfoundedon  in  thesummoni 
is  yet  produced.  The  Lord  Ordinary  and  the  Court  seeff 
to  have  thought  that  it  was  sufficient  to  prove  and  prodo0^ 
the  said  paper  in  the  course  of  the  process,  though  notatoV 
with  the  summons,  in  the  regular  way,  and  in  terms  of  tb^ 
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own  act  of  sederunt.     But  their  Lordships  did  not  go  the       1802. 
length  of  saying,  that  a  pursuer  had  no  occasion  to  prove    — — 
and  produce  the  writing  he  founded  on  at  alL    The  respond-  ^^^''^^^^^^ 
ent|  however,  stands  in  this  singular  predicament,  of  having  «. 

come  into  Court  with  a  summons,  which,  according  to  all  ^^^^^^ 
the  forms  of  judicial  procedure  hitherto  known  and  ob- 
served in  practice,  is  funditua  void  and  null,  and  has 
been  allowed  to  proceed  to  an  ultimate  decision,  without 
producing  and  authenticating  the  writing  narrated  in  his 
summons.  Besides,  the  words  above  quoted  from  the  letter, 
which  are  said  to  have  been  libellous,  do  not  import  a  slan* 
derous  charge  against  Mr.  Cadell.  They  do  not  infer  any 
reproach,  and  consequently  are  not  actionable. 

But  if  these  facts  imputed  to  Mr.  Cadell  shall  be  held  to 
import  a  slanderous  charge  against  him,  the  appellant  then 
insists  upon  the  Veritas  convicii  as  a  valid  defence,  and 
humbly  maintains  that  the  facts  made  out  in  proof  of  the 
actual  conduct  of  the  pursuer  at  Tranent,  are  more  than 
sufficient  to  justify  the  statement  charged  as  libellous. 

3.  But  supposing  that  the  matter  of  the  letter  was  ac- 
tionable, and  the  appellant  has  failed  to  prove  his  defence 
of  Veritas  convii^i^  yet,  he  contends,  that  his  conduct  in 
printing  the  letter  was  not  done  in  animo  injurandi  towards 
Mr.  Cadell ;  and  if  there  was  no  malua  animus,  it  is  clear 
in  law  that  no  action  lies.  Here  the  facts  were  notorious. 
It  was  a  public  event  as  well  as  a  public  calamity,  and  such 
as  fell  within  the  notice  of  newspapers. 

Pleaded  for  Mr,  Morthland. — 1.  The  interlocutor  of  the 
Court,  besides  sustaining  much  irrelevant    matter,  is  not 
founded  on  the  evidence  adduced.    The  respondent  has 
entirely  failed  in  his  attempt  to  prove  the  appellant  to  be 
either  the  proprietor,   editor,   or  publisher,  of  the  Scots 
Chronicle ;  or  ever,  either  directly  or  indirectly,  to  have 
xeceived  profit  or  emolument  therefrom :  and  notwithstand- 
ing the  many  disadvantages  with  which  the  appellant  had 
to  struggle  in  the  course  of  his  proof,  he  has  clearly  estab* 
lished  that  the  rights  and  functions  of  proprietor,  editor, 
and  publisher,  were  exclusively  vested  in  and  discharged 
by  other  persons,  at  periods  both  prior  and  subsequent  to 
the  publication  complained  of ;  excepting  the  above  charac- 
ters, and  that  of  printer,  the  appellant  has  never  heard  of 
any  situation  or  connection  with  a  newspaper  inferring  gene- 
ral responsibility  for  its  contents;  and   to  these  specific 
heads  the  proof,  in  this  case,  ought  to  have  been  restricted. 
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1802.       2.  The  uncertainty  and  looseness  of  the  proof  is  wholly  im* 
—""""■    putable  to  the  respondent.     This  is  a  civil  action,  pursned 
"^^  fc^^*"^'  by  an  individual  claiming  a  sum  of  money  on  account  of  an 
alleged  offensive    publication.    Exclusive  of   the  author, 
Messrs*  Paul  and  Johnston  were  the  persons  indisputably 
and  avowedly  responsible  for  that  publication,  the  former 
being  the  known  and  avowed  proprietor  and  publisher,  and 
the  latter,  the  known  and  avowed  printer  and  editor  of  the 
said  newspaper.     The  pursuer,  therefore,  seeking  merely 
pecuniary  redress,  if  a  bona  fide  litigant,  had  a  strong  and 
manifest  interest  to  direct  his  action  solely  against  those  who 
were  avowedly  responsible ;  against  whom,  if  the  grounds  of 
his  claim  were  relevant,  he  would  obtain  a  decree  for  his 
money  without  further  delay  or  expense  of  investigation. 
The  pursuer,  however,  has  thought  proper  to  pass  by  the 
known  author  of  the  letter,  and  the  avowed  proprietor  and 
publisher  of  the  newspaper,   and  to  single  out  a  person 
standing  in  no  such  situation ;  and  therefore,  as  was  in  such 
a  case  to  be  expected,  the  designations  in  the  summons  are 
not  only  irrelevant,  but  cannot  apply  to  him^  namely,  **  Edi- 
"  tor  or  proprietor,  legal  adviser,  and  abettor  of,  or  other- 
"  wise  held,  believed,  and  understood  to  be  concerned  in  . 
''  conducting,  printing,  and  publishing  of  the  said  periodic  ^ 
"  cal  paper  called  the  Scots  Chronicle."     Of  the  whole  0^3 
these,  the  pursuer  has  been  allowed  a  proof  without  limita — 
tion.     The  Court,  besides  subjecting  the  appellant  to  gocz 
into  this  proof  of  irrelevant   matter,  foreign  to  the  issne^  m 
has  given  the  pursuer  an  opportunity  of  prosecuting  inqui-  ^ 
ries  into  the  appellant's  conduct,  and  into  the  whole  history- 
of  his  domestic  life,  during  a  course  of  years.     NotwithstandflE 
ing  all  these,  the  attempt  of  proving  his  connection  witr^ 
the  paper  has  completely  failed.     On  the  contrary,  the  tea»  ^ 
timony  of  Mr.  Johnston  and  John  Webster,  depone,  tha^ 
during  the  years  1796,  1797)  and  1798,  the  appellant  nev^»» 
gave  any  instructions  regarding  the  printing  of  the  pape^^ 
nor  did  superintend  the  press. 

Pleaded  for  the  Respondent. — 1.  The  letter  inserted       ii 
the  newspaper,  called  the  Scots  Chronicle,  on  the  1st  S^jp- 
tember  1797,  was  a  false,  calumnious,  injurious  libel  up<7/7 
the  character  and  conduct  of  the  respondent,  and  most  pe- 
culiarly aggravated  by  the  period  and  circumstances  of  ife 
publication.     2.  The  appellant,  John  Johnston,    was  tie 
person  who,  under  no  one  circumstance  of  excuse  and  alle- 
viation, printed,  or  caused  to  be  printed  and  published,  the 


CASES  ON  APPEAL  FROM  SCOTLAND.  4ul 

nevFspaper  containing  tlie  said  libeL     3.  The  appellant,  Mr.       1802. 
Mortbland,  was  originally  the  sole  and  only  real,  as  well  as 


OBtensiblo  proprietor,  editor,  and  conductor  of  the  ncwspa-^"''*^^*'^"'^***^* 
per  called  the  Scots  Chronicle ;  and  that  the  substantial  v. 

riglt  and  interest  which  ho  had  in  all  and  each  of  these      "i^^i^** 
characters,  in  relation  to  that  newspaper,  never  truly  ceased 
and  determined,  down  to  a  period  subsequent  to  the  pub- 
lication of  the  1st  September  1797,  which  contained  the  libel 
in  qaestion ;  or,  at  least,  because  he  stood  in  such  a  situa- 
tion in  regard  to  it,  as  to  bo  in  law  completely  responsible 
for  the  whole  contents  of  that  newspaper  at  the  above  men- 
tioned period  of  its  publication. 
After  hearing  counsel, 

It  was  ordered  and  adjudged  that  the  appeal  be  dismissed, 
and  that  the  interlocutors  therein  complained  of  be, 
and  the  same  are  hereby  affirmed. 

Por  the  Appellants,  Wm.  Adam,  John  Clerk,  Chas.  Moore, 
^ or  the  Respondent,    Win.  Alexander^  David  Boyle. 
Note. — Unreported  in  the  Court  of  Session. 


)n.  Wm.\ 

•  UCHAN-r^ 

BO,  and  I 


Apj)eflai)(.'i; 


^^    yf.  A.  CuNYNGHAME,   Bart.,  Hon.  Wm.- 
^-AiLLiE  of  Polkemmet,  Andhew  Buchan-| 
^>J,  Andrew  Gillon  of  Wallhouse, 
^^thers,         .... 

^^^^  Alexandku  IIiggins,  W.S.,  Assignee  ] 
^or  the  Hon.  Henry  Erskine,  the  Hon. 
^M.  HoNYMAN  of  Armadale,  one  of  the  I 
Senators  of  the  College  of  Justice,  the  I    ^         ,/,„,. 
-txcpresentatives  of   Sir  John  Inglis  of  ' 
Oramond,  Bart.,    and    for   seven    other 
Trustees  of  the  Edinburgh  and  Glasgow 
Turnpike, 

House  of  Lords,  26th  June  1802. 

Thost — Road  Trustees — Powers  to  Borrow  Money — Relief. — 
In  the  construction  of  a  turnpike  road,  under  an  act  of  Parlia- 
itient,  it  became  necessary  to  borrow  money  upon  the  security  of 
the  tolls.  It  was  objected,  by  some  of  the  trustees  who  had 
authorized  the  borrowing  of  money,  and  had  attended  the  meet- 
ings in  regard  to  the  roads,  and  done  other  acts  in  the  execu 
Vol.  IV.  2  D 
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1802.  ^'^"  of  the  trust,  that  thej  could  not  be  held  personallj  liftUvfai^S 

tlie  money  borrowed  as  indiyiduals,  but  only  the  tolls.     Hdd  ^^( 

4-iiNrN'GUAME,     the  Court  of  Session,  that  as  the  trustees,  in  order  to  cooatn^^^ 
^^'  the  roads,  were  obliged  to  borrow  money  on  the  security  of  I-      ] 

tolls  and  on  their  own  credit,  and  as  the  defenders  (appellant....^ 
were  members  of  the  meetings,  and,  as  such^  gare  their  conc^^^n 
rence   in  appointing   committees,   with  powers  to  enter  in  o^c^q 
tracts  to  construct  these  roads,  and  afterwards  homologated  tlk^>s^ 
contracts  and  agreements  entered  into,  for  carrying  these  i^xifo 
execution,  they  were  liable  in  relief  for  their  proportional  shcire. 
In  the  House  of  Lords,  the  case  was  remitted  for  reconrideration, 
with  indication  of  opinion  expressed,  that  the  interlocaton  ap- 
pealed from  were  wrong ;  that  mere  presence  per  se  aim  matting 
of  road  trustees,  held  under  the  act,  could  not  make  a  tmttee 
liable  as  an  indiyidual,  but  only  qua  trustee ;  and  that  presence  at 
meetings,  which  authorized  things  to  be  done  not  within  tli« 
powers  of  the  act,  could  not  subject  in  liability,  unless  the  iadiv'i* 
dual  expressly  came  bound  as  an  individual ;  and  that  a  majoritj 
of  trustees,  so  binding  themselyes  indiyidually,  coald  not  also  bio^ 
other  co-trustees,  who  did  not  so  bind  themselres,  though  preseo^ 
at  the  meeting. 

Tho  road  trustees,  in  executing  the  turnpike  road  between 
Edinburgh  and  Glasgow,  under  their  act  of  Parliament,  we^^ 
empowered  to  borrow  money  for  the  construction  of  tb-*^ 
road,  on  the  security  and  credit  of  tho  tolls. 

At  a  half  yearly  meeting  of  the  general  body  of  trustee?^ 
the  borrowing  of  certain  sums  was  duly  authorised,  f<^^ 
doing  which  certain  trustees  were  named  as  a  committed* 
with  power  to  enter  into  contracts  and  agreements  as  to  t^® 
construction  of  the  road.  Before  the  act  was  applied  for. 
the  three  first  named  gentlemen,  for  whom  Mr.  Higg^"'* 
acts  as  asbignee,  had  become  personally  bound  for  £3500; 
and  afterwards  they,  with  seven  other  trustees,  being  the 
committees  so  appointed,  bound  themselves  as  trustees,  ^ 
well  as  personally,  in  the  several  bonds  granted  for  the  sufl^ 
so  borrowed.  Tho  committees  being  invest ed  with  poireri 
to  enter  into  contracts,  did  accordingly  enter  into  the  saw^* 
The  sums  borrowed  for  these  purposes,  and  the  nature  of 
these  transactions,  were  regularly  brought  under  the  noti^ 
of  the  general  body  of  trustees  at  their  meetings,  by  whom 
they  were  approved  of,  and  consequently  homologated. 

The  act  limited  tlio  powers  of  borrowing  money  to  tbe 
sum  of  £10,000,  for  the  purpose  of  making  the  fO^ 
which  being  exhausted,  the  trustees,  instead  of  going  toP*^ 
liament  for  further  powers,  authorized  further  sums  to  be 


CASES  ON  APPEAL  FROM  SCOTLAND.    403 

red  bejond  that  amount.   One  of  the  bonds  for  £2000,        1802. 
the  trastecs  signing  it,  not  only  as  trustees,  but  also 


ividuals,  their  heirs  and  executors.     The  other  bonds ^"'*^'!^°J|^''''' 
illy  ran  thus: — "We,  a  quorum  of  the  trustees,  ap-  v. 

ted  by  act  of  Parliament,  bind  and  oblige  us,  conjunctly  "'«'«=»'«f'- 
severally,  and  our  heirs,  executors,  and  successors 
tsoever,  to  content  and  repay,"  &c. ;  and  some  of  them, 
bind  and  oblige  ourselves  as  trustees  foresaid,  as 
as  individually,  our  heirs,  executors,  and  successors." 
I  tolls  having  become  insufficient  as  a  security  for  pay- 
>f  the  sums  borrowed,  and  the  respondent's  constituents, 
»gned  the  bonds  as  trustees,  having  bound  themselves 
tally,  as  well  as  trustees,  they  souglit  relief  against  those 
trustees  who  had  not  signed  the  bonds,  but  who  had 
rred  in  authorizing  the  entering  into  contracts  for  mak- 
e  roads  and  the  borrowing  of  money,  or  who,  at  least, 
present  at  the  meetings  when  sucli  were  authorized, 
ppellants  were  among  those  of  the  latter  class,  who, 
oment  they  heard  of  an  intention  to  make  thoni  per- 
y  liable,  declined,  with  the  exception  of  one,  thereafter 
end  any  of  the  meetings.  An  action  of  relief  hav- 
een  raised,  to  compel  them  to  pay  their  proper- 
share,  they  resisted,  stating  the  following  general 
?e,  **  That  a  trustee  named  by  a  general  turnpike 
who  merely  attends  a  meeting,  and  has  his  name 
ked  in  the  sederunt  book,  is  never  understood  to  bind 
self  individually,  but  only  to  subject  the  tolls,  or  other 
luce  of  the  trust,  in  payment ;  and  persons  advancing 
ey,  and  contracting  to  perform  work  for  behoof  of  the 
t,  under  the  act  of  Parliament,  it*  they  are  not  satisfied 
I  the  security  of  the  trust  fund,  they  must  either  de- 
e  any  dealings  with  the  trustees,  or  must  take  care  to 
jlate  and  obtain,  in  aid  of  the  security  of  the  public 
.,  the  collateral  security  of  any  particular  trustees 
may  be  willing,  either  from  motives  of  private  inter- 
or  public  spirit,  to  step  forward  and  promote  the  work, 
binding  themselves  personally  in  any  particular  obliga- 
,  as  very  commonly  happens  in  the  borrowing  of  money 
urnpike  roads.  But  though  such  trustees  did  super- 
their  own  personal  obligation,  it  did  not  follow  that 
;he  other  trustees,  who  did  not  so  become  person- 
bound,  was  liable  in  relief  to  them  ;  but  such  trustees 
alone  their  relief  on  the  security  of  the  tolls,  or  other 
t  funds." 
TO  were,  besides,  some  preliminary  objections  as  to 
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1B02.  the  calling  of  some  of  the  defendera  in  the  action,  bat  the 
having  been  repelled, — the  Court,  on  the  merits  of  the  c« 
^^ kc.  'pronounced  this  interlocutor  :—"  The  Lords  having  hea 
V.  **  counsel  for  the  parties,  resumed  consideration  of  the  caui 
De"'^i*2  T799. "  *"^  having  advised  the  same,  they  find  it  proved  by  t 
"  minutes  referred  to,  that  the  trustees  assembled  at  me 
**  ings  held  under  the  act  of  Parliament,  for  making  I 
'*  roads  in  question,  appointed  committees  of  their  numb 
*'  with  power  to  enter  into  contracts  and  agreements  r^ 
**  tive  thereto^  in  consequence  of  which,  and  of  the  Oi 
"  tracts  and  agreements  thus  entered  into,  a  great  cxpe/ 
*<  was  incurred,  which  made  it  necessary  to  borrow  considc 
'*  able  sums  of  money  upon  the  credit  of  the  tolls,  and  upc 
*'  the  private  credit  of  the  pursuers,  find  that  the  pursuers  a' 
**  entitled  to  a  proportional  relief  from  the  other  trustci 
**  called  as  defenders  in  this  action,  who  were  members  ^ 
**  these  meetings,  and  as  such,  either  gave  their  concn. 
"  rence  in  appointing  committees,  with  powers  to  contra 
**  as  "aforesaid,  or  afterwards  homologated  and  approve 
"  of  those  contracts  and  agreements  entered  into  for  carr, 
**  ing  the  said  resolutions  of  the  general  meetings  into  ex. 
"  cution,  and  remit  to  the  Lord  Ordinary  to  proceed  accor 
"  ingly." 
IV!.  18, 1800.      On  reclaiming  petition  the  Court  adhered.     Afterward 

May  11, ^]jQ  i^ord  Ordinary  pronounced   this  interlocutor, — "  Havii 

"  considered  the  interlocutor  of  the  Court,  of  12th  Decor 
**  ber  last,  ordains  each  of  the  defenders  to  state,  in  a  sp 
**  cial    condescendence,   the    particular    circumstancos  1 
**  which  he  alleges  he  does  not  fall  under  the  findings 
'*  said  interlocutor," 

Against  these  interlocutors  the  present  appeal  was  broug 
to  the  House  of  Lords,  reserving  all  special  defences  co 
potent  to  them  as  individuals,  should  the  cause  go  back 
the  Court  of  Session.  And  the  appellant,  John  Youi 
admitting,  that  besides  being  present  at  several  meetings 
trustees,  and  being  appointed  a  member  of  several  coma: 
tees  upon  branch  roads  connected  with  the  trust,  he  sign 
several  contracts  relative  to  these  branch  roads,  and  seve 
bonds  for  borrowed  money,  and,  consequently,  admits  1 
bility,  so  far  as  thetje  actings,  voluntarily  incurred  by  bi 
are  concerned ;  but  denies  it  quoad  ultra. 

Pleaded/or  the  Appellants. — 1.  Trustees  under  turnpil 
acts,  and  other  trustees  or  commissioners  appointed  by  a< 
of  Parliament  for  the  discharge  of  a  public  trudt,  as 
management  of  a  public  fund,  if  they  keep  within  the  boand 
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of  their  oflScial  duty,  cannot,  by  acting  merely  in  discharge       1802. 
thereof,  incur  any  personal  debt  or   obligation  whatever. 


This  the  appellants  submit  to  be  a  clear  proposition  upon  ^"''^^°"^**''» 
tbe  general  principles  of  law,  and  which  is  confirmed  and  ,;.' 

aapported  by  the  tenor  of  all  the  statutes  commonly  hiogins. 
called  Turnpike  Acts ;  and,  in  particular,  both  by  the 
words  and  meaning  of  the  act  of  the  32d  of  the  king, 
for  making  the  road  in  question,  under  which  the  ap- 
pellants acted.  Unless,  therefore,  it  could  bo  shown  that 
the  appellants  have  gone  beyond  the  limits  of  their  official 
character  and  duty,  and  either  directly  bound  themselves  as 
individuals  for  the  expense  of  making  this  road,  or  for 
money  to  be  borrowed  to  defray  that  expense,  or  by  acting 
beyond  or  contrary  to  their  duty  as  trustees,  have  done 
something  that  would  in  law  raise  such  an  obhgation,  no 
personal  claim  can  lie  against  them  on  account  of  this  road. 
The  respondent,  so  far  from  pointing  out  the  specific  obli- 
gationi  does  not  even  allege  any  thing  more  against  the  ap- 
pellants, than  mere  official  attendance  at  certain  public 
nieetings  of  trustees,  held  under  the  act  of  Parliament  for 
transacting  the  public  and  official  business  of  the  trust. 

2.  The  claim  by  the  respondent  against  the  appellants 
i«»    for  relief  of  bonds  granted  for  money  borrowed  on  the 
credit  of  the  tolls,  in  which  his  constituents  had  become 
mrcties  for   the   trust  funds,  by  binding  themselves   per- 
sonally in  the   said   bonds.      There  is  no  other  question 
at  issue  between  the  parties  but  this.  Whether  they  were, 
or    he,  in   their  right,   is  entitled  to  such  relief  from  the 
appellants  and  other  acting  trustees  ?  Upon  the  bonds  them- 
aelveg  no  such  claim  arises.     The  bond  creditors  assuredly 
liave  no  claim  against  them^  who  did  not  become  bound  in 
these  bonds,   neither  as  trustees  nor  as  individuals.     If, 
wherefore,  the  principal  creditors  have  no  claim,  far  less 
"*ve  the  sureties.     The  money  was  borrowed  upon  the  se- 
curity of  the  tolls ;  the  trustees  who  signed  the  bonds  add- 
*°g  their  own  personal  security ;  and,  in  this  respect,  there- 
we,  they  must  be  viewed  in  the  character  of  sureties  seek- 
'"gi'elief.     Accordingly,  the  Court,  by  their  judgment,  has 
^^t  found  the  appellants  liable  upon  the  bonds,  but  on  a 
"Afferent  medium  altogether.     It  is  not  the  trustees  who 
^ere  present  at  meetings,  which  authorized  the  taking  up 
^^  iXioney  upon  bonds,  or  approved  of  the  bonds  when  ro- 
P^^ted  to  them,  that  are  found  hable,  but  only  the  trustees 
Who  v^ere  present  at  meetings,  which  authorized  or  approved 
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l»U2.       the  entering  into  contracts  or  agreements  relatiTe  to  tl 
"*;  making  the  roads.     The  trustees  who  had  no  interferenc 

^  ilc.  ^ '  except  in  authorising  the  borrowing  the  money,  or  appro' 
r.  ing  of  the  bonds  when  granted,  for  the  money  borrowe 
.'ire  absolved  from  the  action,  which  clearly  shows  tbat  t! 
C-ourt  below  held  it  impossible  that  any  claim  could  lie  p« 
hoiially  against  the  individual  trustees  on  these  bonds.  T" 
tolls  wero  the  main  security  for  borrowing  money. 
add(*d  to  this,  certain  trustees  chose  voluntarily  to  su^ 
add  their  own  personal  security,  they  must  abide  the  &< 
sequence,  without  any  relief  against  those  who  did  not 
HO.  They  are,  therefore,  neither  entitled  under  the  bocici 
nor  as  in  right  of  the  contractors,  to  make  such  claim  again 
the  appellants.  Nor  is  there  any  evidence  to  show  tbi 
they  concurred  in  appointing  the  committees,  or  in  appro 
ing  the  contracts,  though  their  names  may  appear  in  th 
roll  of  members  of  meeting ;  and  those  of  them  who  signs 
the  contract  were,  by  the  tenor  thereof,  not  taken  personalJ 
bound  to  the  contractor. 

Pleaded  for  the  Respondent — The  act  of  parliament  ol 
tained  in  1792,  for  making  this  road,  authorized  thetnt 
tees  therein  named,  to  carry  the  purposes  of  the  act  int 
execution,  but  it  provides  no  fund  for  the  undertakiDj 
The  £10,000  which  the  trustees  are  authorized  to  borro" 
upon  the  tolls,  was  not  a  fund  for  making  the  road,  becauc 
no  money  could  be  borrowed  upon  the  security  of  the  tol 
until  after  a  road  was  made ;  and,  at  any  rate,  the  sum  ^ 
£10,000  was  admitted  by  all  to  be  inadequate  for  roakin 
the  road.  2.  The  road  was  a  private  concern  quoad  the  e- 
pense  of  making  it.  Accordingly  the  trustees  entered  ini 
contracts  with  workmen  and  others  in  making  the  road 
and  into  bargains  with  the  proprietors  of  the  ground  occi 
pied  by  the  road,  in  wliich  transactions  their  own  person 
credit  was  necessarily  pledged  ;  some  of  those  trustees  no 
refusing,  pledged  their  credit,  by  subscribing  the  contrac 
and  other  writings,  and  the  rest  of  them  by  authorizing  am 
giving  their  unqualified  approbation  to  these  contrael 
while  they  well  knew  the  expense  that  would  be  occasion^ 
tiiereby.  3.  And  it  was  further  understood,  through  tl 
whole  course  of  the  business,  that  all  the  trustees  were 
be  equally  liable  for  the  expense  of  the  undertaking,  «i 
only  rliose  who,  by  the  appointment  and  with  the  approl^ 
tiun  of  the  different  meetings,  came  under  obligation 
third  parties  on  account  of  the  undertaking;  but  those  vr 
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Goncurred  in,  or  approved  of,  or  homologated  such  appoint-        1802. 

onents  or  obligations.    4.    It  therefore  follows  that  these    ■ 

bonds,  having  been  granted  to  defray  the  expense  of  the^^^^^^^^^'^' 
vrork,  a  debt  is  thereby  created  against  the  whole  of  the         «, 
tirustees;  and  those  who  advanced  the  money  for  carrying  it 
OD,  or  granted  their  bonds  for  the  money  which  was  so  ap- 
plied, have  a  right  to  be  relieved  by  their  co-trustees. 

After  hearing  counsel, 

Lord  Cuancellor  Eldon  said,* 

•*  My  Lords, 

*'  This  matter  comes  before  your  Lordships  on  an  appeal  from  the 
OoQrt  of  Session  in  Scotland,  on  certain  interlocutors,  which  re- 
spectively bear  date  on  the  12th  Dec.  1799  and  IL'th  Feb.  1800,  and 
^Ito  an  interlocutor  of  the  Lord  Ordinary,  which  bears  date  the  14th 
May  1800 ;  and,  my  Lords,  this  cause  arose  out  of  certain  acts  that 
had  been  done  by  the  appellants,  or  some  of  them,  and  the  respond- 
<>^ts,  or  some  of  them,  in  the  execution  of  an  act  which  passed  both 
Houses  of  Parliament,  for  the  purpose  of  making  a  road  in  several 
P^its  of  Scotland,  which  it  is  necessary  1  should  state,  in  order  to 
■Dalce  myself  understood  by  your  Lordships.  The  trustees  appoint- 
ed fer  carrying  this  act  into  execution  are  thus  described  in  the  act, 
'  Hiat  every  person  who  is  at  present,  or  shall  be  at  any  time,  after 

*  tke  commencement  of  this  act,  in  his  own  right,  or  in  the  right  of 

*  tuB  wife,  in  the  actual  possession  and  enjoyment  of  lands  valued  in 

*  tlie  tax  rolls  of  one  or  other  of  the  counties  of  Linlithgow  and  Lan- 
'  arlc  at  100  pounds  Scots  of  valued  rent,  and  lying  in  any  of  the 
^  pttiiihes  through  which  the  aforesaid  roads  do  or  shall  pass,  as  he- 

*  rita*,  proprietor,  or  liferenter ,  and  all  and  every  the  eldest  son,  or 
'  heir  apparent  of  any  heritors  or  liferenters,  the  provost  or  first  ma- 
'^stiate  of  the  cities  of  Edinburgh  and  Glasgow,  and  of  the  royal 
'  bojgli  Qf  Xjinlithgow  respectively,  and  the  Sheriffs- depute  of  the 
'  ^^tmties  of  Lanark,  Linlithgow,  and  Edinburgh,  who  had  an  intc- 

*  'Cat  merely  for  the  year  which  they  continued  in  oihce,  but  who, 

*  ^^  the  same  time,  are  trustees  by  office,  shall  be  trustees  for  open- 

*  *'*g>  making,  amending,  and  repairing  and  keeping  in  repair,  the 
'  '^iads  and  bridges  aforesaid,  and  otherwise  putting  this  act  into  exe- 

^^^ouy  provided  ahvays  that  only  one  person  shall  act  and  vote  as  a 

*  **^^tec  upon  one  qualification  of  100  pounds  Scots,  and  that  the  per- 
*^^  enjoying  the  greater  interest  in  the  lands  shall  be  preferred/ 

**  The   act  of  parliament  gave  these  parties  a   power   to  raise 
™Otley,  but    *  upon    the   credit   of  the   tolls   to  arise  in  virtue   of 
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1802.        this  act,  in  such  manner  as  thej  shall  think  proper,  anj  sum 
sums  of  money,  not  exceeding  £10,000   Sterling,  at  an  inter 


NYNGHAMK,  not  excccding  the  legal  interest  for  the  time ;'  and  it  gaye  a  po^ 


Sic. 


*  to  the  trustees,  or  any  five  or  more  of  them  assembled,  at 
first  meeting  to  be  holden  in  virtue  of  this  act,  or  at  any  of 
foresaid  stated  half  yearly  meetings,  to  assign  and  make  over 
\^hole,  or  any  part  of  the  said  tolls  or  duties,  during  the  continu^^^ 
of  this  act,  (the  charges  of  such  assignments  to  be  paid  out  of        ^^ 
said  tolls),  as  a  security  or  securities  to  such  person  or  persons  ^^^^^ 
shall  advance  or  lend  such  sum  or  sums  of  money,  their  heirs,    er^. 
outers,  or  assignees,  for  the  money  so  to  be  lent  or  advanced,  md 
interest  of  the  same/     This,  your  Lordships  will  observe^  relates  to 
the  money  to  be  borrowed. 

**  The  act  contains  another  clause,  ^  that  it  shall  be  lawful  for  the 
trustees,  or  any  five  or  more  of  them,  at  a  half  yearly  stated  general 
meeting  assembled,  to  contract  and  agree  with  such  person  or  per- 
sons as  they,  or  any  five  or  more  of  them,  shall  judge  proper,  for  the 
making  and  upholding,  all  or  any  part  or  parts  of  the  said  roads 
hereby  appointed  to  be  made  and  repaired,  with  power  to  them,  or 
any  five  or  more  of  them,  to  assign  and  make  over  to  such  person 
or  persons,  upon  their  giving  good  and  sufficient  security  for  the 
execution  of  the  said  agreements,  any  parts  of  the  powers  Tested  in 
them  by  this  act,  which  shall  be  necessary  for  the  execution  of  snch 
contracts  only,  and  any  proportion  of  the  tolls,  duties,  or  forfeitures, 
to  be  taken  and  levied  on  the  said  roads  so  to  be  repaired  by  con- 
tract, and  on  no  other,  as  the  said  trustees,  or  any  five  or  more  of 
them,  shall  appoint.' 

"  With  respect  to  these  contracts  for  making  roads,  your  Lord- 
ships will  find  that  they  are  put  upon  the  same  footing  as  the  other 
official  acts  of  the  trustees,  by  a  clause  which  provides,  *  That  regular 
^  accounts  of  all  monies  received,  disbursements,  contracts,  matters 

*  and  things  respecting  the  execution  of  this  act,  shall  be  duly  kept 
'  and  entered  by  the  clerk  or  treasurer  of  such  trustees,  in  a  book  or 

*  books  to  be  provided  for  that  purpose,  and  which  book  or  books 
'  shall  and  may  be  inspected  and  perused  by  any  of  the  heritors  of 
<  the  counties  of  Linlithgow  and  Lanark,  at  all  reasonable  times, 

*  without  fee  or  reward.'  And  as  to  the  damages  which  may  be 
done  to  the  ground  through  which  the  road  shall  be  carried,  it  is 
provided  by  the  act,  ^  That  the  trustees  shall  make  satisfaction  to 
the  owners  of,  and  persons  interested  in,  the  grounds  and  heredita- 
ments through  which  such  roads  shall  pass,  for  the  damage  they 
may  sustain  by  making,  widening,  and  altering  the  said  roads,  or 
erecting  toll  houses  as  aforesaid ;  and,  for  that  purpose,  it  shall  be 
lawful  for  the  said  trustees,  or  any  five  or  more  of  them,  to  contract 
and  agree  with  the  owners  of,  and  persons  interested  in  such  grounds 
and  hereditaments,  for  the  purchase  thereof,  and  for  the  loss  and 
damage  they  may  sustain  in  the  manner  here  pointed  out.     And  if 
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the  persons  shall  refuse  to  treat  or  agree,  the  damages  shall  be        l^^^- 

assessed  by  a  jury;  and  with  respect  to  the  mode  of  paying  the    ' 

damages  which  shall  be  assessed,  the  act  points  out,  «  That  the  costs  ^""^^f'"'^^'''' 
^  and  chaiges  of  every  sort  and  kind,  attending  the  obtaining  such  -y.' 

'  an  assessment  by  a  jury,  shall  be  paid  by  the  trustees,  or  any  five     iiiggins. 
'  or  more  of  them,  out  of  the  tolls  and  duties  arising  on  the  said 
'  road,    or    from    any   money  to    be    borrowed   upon   the   credit 
*  thereof.' 

•*  It  would  be  easy  to  read  to  your  Lordships  a  great  variety  of 
other  clauses  out  of  this  act.  It  is  sufficient  to  state,  that  of  those 
others  which  I  shall  abstain  from  reading,  which  I  think  I  can  pre- 
dicate of  those  I  have  read,  that  the  powers  which  the  act  gave,  are 
powers  vested  in  the  trustees  to  do  the  acts  which  the  act  enables 
them  to  do,  with  the  fund  which  the  act  provides ;  that  is,  in  short, 
that  the  funds  were  to  be  applied  to  satisfy  every  demand  which,  in 
the  regular  execution  of  this  trust,  might  happen  to  arise. 

**  My  Lords,  it  appears^  I  think,  that  there  was  a  sum  of  money, 
— I  cannot  very  accurately  state  what  it  was  that  was  subscribed^ 
but  it  was  between  three  and  four  thousand  pounds,  and,  as  I  un- 
derstand, necessarily  subscribed,  and  the  act  gave  the  trustees  a 
power  to  raise  to  the  extent  of  £10,000.  Your  Lordships  see  that 
the  trustees  have  a  power  of  raising  it  upon  the  credit  of  the  tolls. 
I  mark  that  circumstance,  because  it  is  material  to  observe,  that  so 
long  as  there  is  a  meeting  under  the  authority  of  the  act — a  dealing 
under  the  authority  of  the  act  is  a  dealing  with  a  fund,  which,  under 
the  authority  of  that  act,  they  have  a  right  to  dispose  of ;  and  the 
actings  of  the  majority  of  those  present  will  bind  the  whole ;  but  it 
becomes  a  very  grave  and  very  serious  question  indeed,  to  say,  that 
when  your  funds  shall  have  been  altogether  exhausted,  and  when  as 
to  any  fund  they  cease,  under  the  authority  of  the  act,  to  have  any 
powers,  it  still  shall  be  competent  to  the  majority  of  such  meeting  to 
bind  any  individual  not  dissenting  as  an  individual.  They  may  over- 
rule the  whole  of  the  co- trustees,  as  co-trustees,  by  a  vote  of  the 
majority,  when  acting  within  the  powers  of  the  act ;  but  when  they 
came  no  longer  to  have  a  fund  to  dispose  of  which  belongs  to  them  as 
trustees,  it  must  require,  as  I  apprehend,  the  individual  concurrence  of 
the  individual  acting  as  an  individual,  made  out  by  very  clear  and  co- 
gent evidence,  in  order  to  bind  him,  or  make  him  liable  personally. 

^'  It  appears  that  the  trustees  addressed  themselves  to  the  execu- 
tion of  ihe  trusts  of  this  act  of  parliament,  and,  in  so  doing,  they 
held  meetings,  according  to  the  provisions  of  the  act  of  parliament. 
They  formed  committees  according  to  the  provisions  of  the  act  of 
parliament.  They  entered  into  contracts  for  doing  the  work  which 
the  act  authorized  and  enabled  them  to  do ;  and  I  believe  I  shall 
meet  with  the  concurrence  of  your  Lordships,  when  I  say,  that  all 
these  acts  are  prima  Jacie  to  be  taken  to  be  acts  done  by  them,  not 
as  individuals,  but  as  trustees  in  the  execution  of  the  trusts  reposed 
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1802.        tn  them  under  the  act  of  parliament ;  and  so  long  as  thej  confine 
theniselyes  to  do  acts,  in  that  character,  they  will  be  liable  onlj  in 


cuNYNGUAME,  that  chaTacter.  It  is  certainly  competent  to  anj  man  who  is  a  tms- 
'^'  tee  under  a  Nayigation  Act,  or  a  Turnpike  Act,  if  he  thinks  proper  to 
iiiuGtNs.  fall  in  loTe  with  the  execution  of  a  trust,  and  to  embark  with 
greater  zeal  in  the  project  which  the  act  enabled  him  to  cany  into 
execution,  than  belongs  to  his  real  character  of  tmstee,  to  ^edge 
himself  indiyiduallj,  if  he  thinks  proper,  to  the  person  with 
whom  he  is  to  deal ; — he  maj  make  a  contract  with  a  person  i^ho  is 
to  repair  part  of  the  road  ; — he  may  make  a  contract  with  a  person 
who  is  to  build  a  bridge  ; — he  may  make  a  contract,  if  those  are  ordi- 
narily made,  with  the  daily  workmen,  to  do  works,  which  may  entitle 
them  to  say  to  him,  from  the  language  of  the  contract  he  enters  into, 
or  from  the  manner  in  which  he  employs  them — the  terms  on  which 
he  employs  them — that  they  hare  embarked  in  the  undertaking 
upon  his  personal  credit ;  and  that  if  he  thinks  proper  so  to  contract 
with  them,  they  have  nothing  to  do  with  the  question.  Whether  he 
has  a  fund  to  resort  to  or  not ;  but  they  who  so  state  themseWes,  in 
a  question  with  him,  are  bound  to  make  out  that  he  did  contract 
with  them,  not  in  the  character  of  a  trustee,  but,  divesting  himself 
of  that  character,  and  making  himself  liable*  whether  he  had  a  fund 
to  resort  to  or  not,  and  therefore  as  an  individual. 

*'  There  is  another  class  of  cases,  from  which  it  might  well  be 
contended,  that  a  trustee,  with  full  knowledge  that  he  had  no  fund, 
and  could  employ  no  fund,  and  that  no  fund  could  ever  be  brought 
within  his  reach,  to  be  applied,  if  he  contract  in  his  character  of 
trustee,  as  if  there  were  a  fund  $  in  which  case  it  might  be  said,  upon 
the  special  circumstances  of  such  case,  and  upon  the  ground  of  de- 
ceit, as  holding  out  to  the  persons  with  whom  he  was  dealing,  that 
they  might  safely  contract  with  him,  and  that  there  was  a  fund  to 
which  he  and  they  could  resort,  that  he  made  himself  personally 
liable ;  but  still  it  is  for  them  to  prove,  from  the  terms  of  the  con- 
tract, and  the  nature  of  the  engagement,  that  they  hare  a  personal 
demand  upon  him  ;  and  I  should  think  it  a  strong  construction  to 
put  upon  a  great  many  acts  of  sederunt,  which  I  find  here,  where 
they  have  made  orders  in  the  committee,  and  so  on,  that  those 
orders  are  prima Jacie  to  be  understood  to  authorize  them  not  to  act 
as  trustees,  up  to  the  extent  of  their  powers  as  trustees,  but,  divest- 
ing themselves  of  all  that  belongs  to  them  in  the  character  of  trus- 
tees, that  they  are  to  be  understood  to  be  authorized  to  act,  so  as  not 
only  to  bind  themselves  personally,  but  to  bind  other  persons  per- 
sonally,— this  appears  to  me  to  be  a  strong  proposition. 

"  Up  to  a  certain  period  in  the  transactions  of  these  trustees,  your 
Lordships  must  have  observed  that  the  fund  which  was  to  be  raised 
by  mortgage  of  these  tolls,  was  not  a  trust  debt.  When,  therefore, 
that  fund  which  had  been  raised  previous  to  passing  the  act,  and  that 
fund  which  could  be  made  by  mortgage  of  the  tolls,  was  not  yet 
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exhausted,  it  is  not  only  prima  facie  to  be  supposed  that  the  trus-        1802. 
tees  are  dealing  as  trustees,  from  the  language  with  which  they  deal, 


but  also  from  the  £act  that  they  haye  a  fund  to  deal  upon,  according  cuntnghamb, 

to  the  terms  of  the  act  of  parliament.     It  becomes,  it  is  true,  a 

question  that  may  be  looked  at  in  a  yery  different  point  of  yiew,      higoins. 

when  that  period  shall  have  arriyed,  after  which  they  haye  ao  such 

fund  upon  which  they  could  deal ;  and  haying  no  such  fund  upon 

which  they  could  deal,  they  could  not  be  supplied  with  it  but  by 

personal  contributions,  or  by  personal  engagements,  or  by  a  fre^ 

application  to  parliament ;  because,  when  any  person  joins  in  an  act 

done  for  raising  money,  with  a  knowledge,  on  his  part,  that  there  is 

no  such  fund,  it  is  a  case  in  which  it  is  somewhat  more  probable 

that  he  engaged  himself  personally.     It  does  not  proye  the  fact,  but, 

in  such  a  case,  it  is  somewhat  more  probable  that  he  might  mean 

personally  to  engage  himself;  but  I  do  not  know  that  it  carries  it 

further  than  that  it  was  somewhat  more  probable.     It  is  deai  we 

cannot  go  on  the  doctrine  of  probabilities. 

'*  Now,  without  going  through  a  great  yariety  of  meetings,  in 
which  persons  have  been  present,  sometimes  more  sometimes  fewer 
in  number, — ^the  number  of  meetings  in  which  money  has  been  al- 
leged to  be  borrowed  by  the  trustees,  preyious  to  and  subsequent  to 
the  total  expenditure  of  these  funds — without  pointing  out  the  in- 
stances in  which  some  individuals  join  in  securities  that  are  giyen, 
and  in  which  some  indiyiduals  do  join  in  contracts  that  are  made  ; 
or  the  instances  in  which  some  persons  individually,  or  together  rMi 
other  persons,  enter  into  such  securities  and  contracts,  and  without 
entering  into  the  particularities  which  belong  to  each  and  every  one 
of  the  securities  which  have  been  given  in  this  case — the  terms  of 
which  appear  in  very  different  and  in  very  various  language ;  some 
of  the  securities  in  which,  upon  the  face  of  them,  the  trustees  plain- 
ly bind  themselves  only  as  trustees  ;  some  of  the  securities  in  which 
the  trustees  bind  themselves,  describing  themselves  as  trustees,  but 
going  on  to  bind  their  heirs,  executors,  and  administrators  ;  some  of 
the  securities  in  which  the  trustees  bind  themselves  as  trustees,  and 
all  other  the  trustees,  having  terms  descriptive  of  their  own  heirs, 
executors,  and  administrators,  but  not  having  terms  descriptive  of 
the  personal  or  real  representatives  of  the  other  trustees  whom  they 
affect  to  bind  ;  some  of  the  securities,  I  think,  affecting  to  bind  not 
only  themselves  and  their  real  and  personal  representatives,  but  the 
other  trustees  and  their  real  and  personal  representatives  also  ;  and 
without  entering  into  the  question,  what  is  the  legal  effect  of  said 
instruments  ? — ^whether  they  do  bind  the  trustees  who  are  described 
in  them,  only  as  trustees,  or  whether,  because  they  name  their  heirs,  . 
executors,  and  administrators,  they  shall  bind  them  personally  ? — 
without  entering  into  the  question,  what  is  the  legal  effect  with  re- 
spect to  those  trustees,  who  are  merely  described  as  trustees  by  the 
general  words,  all  others  the  trustees  concerned  in  the  execution  of 
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1802.       the  act  of  parliament,  or  as  these  words  can  he  taken  to  apply  to  anj 
particular  trustees,  who  were  present  at  any  meeting  or  sederunt  that 


cuMTNGHAME,  authorizcd  the  horrowing  of  money  in  the  transactions  to  which  this 
^'  particular  security,  so  expressed,  applies  ; — without  entering  into  the 
BIGGINS,  question  of  law^  how  far  it  was  possible  for  one  trustee  not  only  to  hind 
another  trustee,  merely  as  such,  but  as  an  individual,  hy  a  bond  not 
executed  by  themselves, — ^your  Lordships  will,  I  think,  collect  from 
these  variations  and  differences  in  the  terms  and  forms  of  the  con- 
tracts, that  the  interest  of  those  who  executed  the  contracts  might 
be  different  in  different  instances  and  circumstances.  Your  Lord- 
ships have,  therefore,  in  this  case,  not  only  a  class  of  cases  which 
existed  before  the  funds  were  exhausted, — which  the  act  of  parliament 
furnished,  but  you  have  a  class  of  cases,  both  before  and  afiter  that 
period  arrived,  in  which  considerable  question  may  arise  upon  what 
must  be  taken  to  have  been  the  intention  of  those  who  executed 
such  securities  so  expressed,  and  whether  it  should  seem  to  be  pro- 
bable, that  those  who  executed  securities  and  contracts  so  variously 
expressed,  did  not  mean  that  all  such  securities  and  contracts  should 
operate  exactly  in  the  same  manner. 

'^  One  great  argument  for  the  respondents  in  this  case^  has  been, 
that  the  trustees  who  were  present  at  the  meetings  could  mean  no- 
thing else, — attending  to  the  state  of  the  funds,  and  attending  to  the 
circumstances  of  fact,  that  here  there  was  no  road  which  could  im- 
mediately produce  tolls,  and  that  they  could  mean  nothing  else  but 
to  authorize  those  who  dealt  with  the  contracts  and  securities  not 
only  to  bind  themselves  personally,  but  also  to  bind  all  those  who 
were  present  at  the  meeting  at  which  that  authority  was  given. 
Now  thaty  I  think,  must  depend  upon  different  circumstances. 

**  The  first  question  furnished  by  the  case  is.  Whether  a  man's 
merely  being  present  at  such  a  meeting,  authorizes  that  inference  to 
be  formed.  The  next  question  that  may  arise  may  be.  Upon  what 
degree  of  knowledge  he  had  at  the  time  that  he  was  present  at  that 
meeting  is  he  to  be  held  personally  liable  ?  Another  question  may 
arise,  What  have  been  his  acts  ultra  the  act  of  mere  presence  ? 
because,  for  the  reason  I  before  shortly  alluded  to,  it  seems 
a  proposition  I  am  incapable  of  finding  a  reason  for,  when  it  is 
stated  that  trustees,  deriving  their  very  existence  and  character  as 
trustees  under  an  act  of  parliament,  can  bind  other  persons  out  of 
a  majority,  with  respect  to  funds  over  which  they  have  no  control 
as  trustees,  but  which  is  the  private  money  of  those  individuals 
in  their  private  pockets ;  and,  upon  such  a  case,  were  the 
question  to  arise  upon  the  personal  liability  of  A,  B,  C,  D,  E^  and 
F,  it  would  be  necessary  to  enter  into  an  inquiry  of  what  was  the 
act  of  A,  B,  C,  D,  E,  and  F.  I  observe  that  my  Lord  Ordinary, 
before  whom  this  action  first  came,  by  an  interlocutor,  put  it  upon 
those  who  contended,  that  any  individual  trustee  was  liable  as  an 
individual,  to  show  by  what  acts  or  facts  he  made  himself  so  liable. 
When  the  case  came  before  the  Court  of  Session,  they  were  pleased 
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t>noance  the  following  interlocutor  (Interlocutor  read),  and         1802. 
1  interlocutor,  together  with  another,  afterwards  pronounced  by 


.ord  Ordinary,  to  whom  the  Court  of  Session  had  remitted,  has  cuntngdame, 
lished  this  principle,  as  it  seems  to  me,  if  I  rightly  understand  t,/ 

at  the  mere  presence,  as  proved  by  the  minutes  of  the  sederunt,  higgims. 
ix  the  personal  liability  of  every  man  who  was  present,  and  not 
iringfrom  the  minutes  to  have  objected  to  the  proceeding ; — and, 
jquently,  that  he  will  be  bound  on  his  part  to  show,  by  acts  and 
p,  that  he  was  not  liable — that  he  did  protest  in  some  such  way  as 
elter  himself  from  the  liability  which  is  alleged  against  him. 
I  will  trouble  your  Lordships  with  reading  these  interlocutors, 
^er  that  your  Lordships  may  see  whether  I  have  fully  represent- 
le  effect  of  them.  The  first  is  of  the  12th  December  1799, 
re  the  interlocutor  read.) 

Now,  I  understand  the  effect  of  that  interlocutor  to  amount  to 

that  ever^  person  is  liable,  not  only  for  every  thing  that  was 

i,  in  consequence  of  the  authority  given  by  the  meeting,  although 

I  reference  to  each,  you  can  say  no  more  than  this,  that  he  was 
eat,  and  that  he  not  only  is  liable  for  the  proceedings  of  that  meet- 
at  which  he  was  present,  but  that  he  will  be  liable,  if  he  were  pr«- 
:  at  a  meeting  to-day,  for  the  effect  and  consequences  of  all  the 
sactions  that  were  authorized  at  all  the  preceding  meetings,  pro- 
^d  that,  at  the  meeting  held  to  day,  such  notice  is  taken  of  the 

which  have  been  done,  under  the  authority  given  by  any  trans- 
ons  of  the  preceding  meeting,  that,  by  the  effect  of  that  notice 
the  meeting  held  to*  day,  you  can  connect  the  transactions  of 
meeting  with  the  transactions  authorized  at  the  former  meet- 
and,  by  virtue  of  this  reasoning,  he  is  said  to  homologate  and  ap- 
'^e  the  whole  of  such  transactions.  The  effect  of  that  is,  that  if, 
meeting  consisting  of  four  or  five  trustees,  the  chief  magistrates 
he  borough  of  Glasgow,  Linlithgow,  or  the  other  places  named, 
gone  in,  if  he  had  gone  in  but  once,  and  any  transaction  took 
e  at  that  meeting,  in  which  four  or  &ye  trustees  were  met,  he 
g  one  of  them,  that  therefore  he  homologated,  as  it  is  called,  all 
transactions  of  the  preceding  meetings ;  and  if  he  did  not  object 
protest  against  that,  though  he  was  trustee  by  virtue  of  his  office, 
by  virtue  of  his  office  only  for  a  year,  and  though  his  presence 
^t  be  occasioned  by  such  a  motive  as  I  have  been  stating,  he  is  lia- 
ko  a  contribution  to  that  extent,  for  the  extent  to  which  he  would 
iable  would  be  limited  by  the  amount  to  which  they  had  bor- 
ed ;  but  he  might,  upon  that  principle,  be  liable  to  a  greater  ex- 
than  the  act  had  authorized  the  trustees,  as  trustees,  to  borrow 
raise  money.     I  do  not  know  myself,  whether  there  is  any  ge- 

II  understanding  in  the  practice  in  Scotland,  respecting  those 
tings  which  may  give  an  interpretation  to  (I  cannot  call  it  the 

of  persons  who  were  accidentally  present,  but  to)  the  mere  fact  of 
presence  of  a  person  at  a  meeting,  to  this  extent,  that  if  the  meet- 
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1802.        ing  lasted  six  hours,  and  he  were  then  only  one  moment,  and  ^^^ 
cording  to  this  doctrine,  if  he  were  there,  and  had  departed  tw<^        ^ 


^^''*^^°''^**^»  three  hours  before  the  consideration  was  taken  up,  whether  8ac\^ 
t;.  sura  of  money  should  be  borrowed  or  not,  the  mere  circumstance    ^ 

HIGGLN8.     haying  entered  his  name  in  the  minutes,  according  to  the  under-* 
standing  of  these  matters  in  Scotland,  would  render  him  liable.       X* 
would  need  a  most  inveterate  practice  indeed,  upon  which  sucli   « 
proposition  as  that  could  be  established.     It  could  not  be  the  intea* 
tion  of  a  Mayor,  or  Sheriff,  or  an  annual  officer,  to  embark  himself  t<> 
this  extent.     I  confess  I  cannot  myself  think  that  there  is  any  snc^t 
principle  in  the  law  of  Scotland  (unless  indeed  it  differs  materially 
from  the  law  of  England)  which  says,  that  the  mere  presence  of      • 
roan  at  a  meeting  would  of  itself  render  him  liable  ;  first,  becau^S* 
it  may  have  been  a  case  in  which  the  man  may  not  haTC  TOted 
all ;  secondly,  because  he  may  have  been  in  the  minority  ;  and, 
ly,  because,  upon  the  question  of  personal  liability,  it  does  not 
pear  to  me  how  the  majority  could  bind  him.    It  would  be  prctt.     -^ 
nearly  the  same  thing,  as  arguing  this  proposition,  that  eveiy  one  c    ■* 
your  Lordships  who  came  into  this  room,  having  his  name  take  -^^ 
down  by  your  Lordships'  clerk,  must  be  understood  to  give  his  a^^K 
probation  to  every  measure,  although  the  true  sense  of  that  is  notl^M 
ing  more  than  that  your  Lordships  were  present ;  and,  therefore,  »      ■ 
this  case,  the  man's  presence  is  nothing  more  than  that  he  was  pi       n 
sent.     Now,  upon  this  interlocutor,  there  is  a  remit  to  the  Ix>rd  (^B^ 
dinary,  and  this  is  the  Lord  Ordinary's  interlocutor  of  14th  M-^Hf 
1800.     *  Having  considered  the  interlocutor  of  the  Court  of  t-3e 
^  12th  December  last,  ordains  each  of  the  defenders  to  state,  ics.  a 
'  special  condescendence,  the  particular  circumstances  by  which    "Sw 
'  alleges  he  does  not  fall  under  the  findings  of  the  said  interlocntoK--' 
''  My  Lord  Ordinary,  who  had  this  under  his  consideration  beTon 
the  Court  of  Session,  was  of  opinion,  that  it  was  upon  those  v^ho 
were  charged,  to  prove  circumstances  which  would  relieve  th.eiii 
from  liability.     The  Court  of  Session,  having  found  that  the  men 
minutes  of  presence  are  sufficient  prima  facie  evidence  of  the  per- 
sonal liability  of  any  body,  when  the  act  that  is  authorized  to  Be 
done  has  engaged  those  who  did  it  personally.     They  made  an  in* 
terlocutor,  which  the  Lord  Ordinary  has  construed,  and  oonstniad 
rightly,  I  think,  according  to  the  sense  the  Court  of  Session  meaaft 
to  express  in  the  interlocutor,  and  he  shifts  the  burden  of  proof  al- 
together, and  considers  every  person  is  liable  till  he  proves  that  be 
is  not  liable.     Now,  I  apprehend  that  that  certainly  is  not  the  oor* 
rect  idea  of  our  law :  for  I  take  our  law  to  be  unquestionably  tUfc 
that  when  a  trustee  is  dealing,  upon  an  occasion  in  which  be  li^ 
engaged,  that  he  is  to  be  understood  to  be  dealing  in  the  chancier 
of  a  trustee,  and  to  be  engaged  as  a  trustee ;  that  unless  there  tf 
something  in  the  terms  of  the  contract  that  he  makes  with  othei*» 
which  pledges  his  personal  liability,  he  will  be  understood  as  engaf' 
ing  only  as  a  trustee. 
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**  This  case  is  certainly  an  extremely  important  one,  not  only  with        1802. 
respect  to  Scotland,  but  with  respect  to  every  part  of  the  island,  be- 


cause it  18  a  circumstance,  I  think,  which,  if  the  law  is  to  be  carried  cunynciiamk, 
to  this  extent,  and  to  be  dealt  out  in  this  fashion,  will  make  it  ex-  ^^- 

ceedingly  difficult  to  find  persons  who  will  act  in  the  character  of  mcGiss. 
trustees  ;  and  they  cannot  act  as  trustees  for  canals,  roads,  turnpikes, 
and  so  on,  without  attending  every  meeting,  relative  to  the  transac- 
tions that  belong  to  the  trust  which  they  have  to  administer,  from 
beginning  to  end.  If  they  ever  enter  the  room  upon  any  meeting, 
'vHthoat  sifting  all  the  minutes  that  are  entered  down,  and  without 
taking  the  trouble  of  protesting,  and  expressly  protesting  against 
^^hat  the  majority  do  in  every  instance,  and  Ihat  whether  it  be  an 
inttance  of  conduct  on  the  part  of  the  majority,  in  which  the  majori- 
tj  can  bind  the  individuals  or  not,  it  seems  to  me  to  attach  a  most 
frightful  responsibility  to  the  character  of  trustees,  and  which  ought 
at  least  to  be  guarded  with  this  check,  that  those  who  charge  trus- 
tees as  personally  liable,  shall  make  out  clearly  that  they  have  ren- 
dered themselves  personally  liable,  by  the  terms  and  nature  of  their 
engagements, 

'^  Now  this  interlocutor  goes  to  this  extent,  that  it  treats  the  cases 
wiHi  reference  to  the  period  before  which  the  fund  was  exhausted, 
uid  the  period  af^er  which  the  funds  were  exhausted,  alike  ;  and  it 
places  the  transactions  with  relation  to  that  fund,  which  had  been 
'Aiaed  under  the  authority  of  the  act  of  Parliament,  exactly  upon  the 
tame  footing  as  those  transactions  which  took  place  after  that  fund 
l>ad  been  exhausted,  though  it  could  not  reasonably  be  expected  that 
the  transactions  afterwards  could  be  made  good,  out  of  the  funds 
^hidi  were  so  exhausted,  the  act  of  Parliament  having  provided  no 
o^oxe.    It  also  leaves  this,  in  another  point  of  view,  an  extremely 
di€b»ilt  case  to  be  dealt  with.     It  is  not  a  case,  as  I  apprehend,  in 
which  the  several  pursuers  have,  each  and  every  one  of  them,  a  de- 
>>^aiid  against  each  and  every  other  of  the  defenders,  as  arising  out 
^^  each  and  every  transaction  in  which  they  state  the  demand ;  but  it 
^  a  case  in  which  different  demands  may  be  applicable  (whether  they 
^^n  be  sustained  or  not  I  do  not  know)  to  some  of  the  pursuers,  as 
^'iftiiig  out  of  some  of  the  transactions  in  which  they  engage,  and  in 
^hidi  the  other  pursuers  did  not  engage.     Those  again  who  do  not 
P^itidpate  in  a  right  to  make  a  demand  in  a  transaction  in  which 
^y  are  no  parties,  state  a  great  variety  of  demands,  as  arising  out 
^  other  transactions  to  which  they  are  the  sole  parties,  and  to  which 
<^thers  of  the  pursuers  are  not  parties  in  it  at  all.    So  with  respect  to 
^  defenders,  it  is  contended  that  they  are  liable, — not  each  of 
^m  liablo  to  all  the  pursuers  in  reference  to  any  particular  trans- 
^OQ  which  is  stated,  but  some  liable  in  reference  to  one  transac- 
^  to  some  of  the  pursuers, — others  liable  in  reference  to  other 
^  ^  I      ^'^Diactions  to  the  other  of  the  pursuers, — some  liable  to  some  de- 
^      '^^iden,-— others  liable  to  other  defenders, — so  that  there  is  here  an 


ai- 
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1602.       action  and  a  question  arising  out  of  erery  sederunt  almost 
is  in  proof  to  hayc  been  had  and  made ;  and  not  only  that,  but 


cuNYNGiiABiE,]s  q  causB  of  action  between  different  parties  in  each  and  ^t 
^  '  these  sederunts  ;  and  one  general  principle  is  applied  by  th<!>e 

uiGGiNs.      locators  with  respect  to  all  of  them. 

*'  There  certainly  have  been  cases,  in  which  persons,  acting  i 
execution  of  the  powers  of  navigation  acts,  and  acts  of  this  n 
have  been  held  personally  liable  to  those  whom  they  haye  emp 
A  noble  Lord  may  recollect  the  case  of  Forster  v.  Dell,  in  r 
to  navigation.  There  the  question  was,  whether  some  trc 
who  thought  proper  to  enter  into  a  personal  engagement  with  i 
son  whom  they  employed  to  do  the  work,  were  liable,  bccaa» 
entered  into  that  personal  engagement  to  pay  those  who  di 
work  ;  and  there  can  be  no  doubt  there  of  the  responsibility 
who  were  at  that  meeting,  for  every  trustee  there  signed  the 
for  it ;  and  when  you  saw  the  terms  of  the  order  and  the  eo 
ment  were  once  proved  to  be  conformable  to  the  terms  of  the  * 
there  could  be  no  doubt  upon  earth  that  the  engagement  wi 
engagement  of  every  person  who  had  signed  the  order  so  authoi 
but  it  is  quite  a  different  question,  Whether  an  individual,  wh 
been  present  during  the  time  that  transaction  was  authorized 
had  not  been  a  party,  by  signing  the  order,  could  possibly  have 
bound  or  not  ?  In  the*  present  case,  I  apprehend  your  Lon 
most  look  upon  this  as  a  case,  in  one  respect,  between  person 
were  employed  by  the  trustees  ;  because  I  observe  that  those  tr 
who  insist  that  they  have  a  right  to  call  upon  them  for  a  con 
tion,  have  got  an  assignment  of  the  demands  of  those  personi 
would  have  had  a  demand  upon  them,  so  that  they  stand  i 
place  of  the  persons  who  have  done  the  work,  as  well  as  that  < 
actual  trustees  who  ordered  that  work  to  be  done.  That,  hof 
carries  the  question  no  further  than  this,  that  if  it  were  now  a 
tion  between  the  persons  who  did  the  work  and  the  trustees 
whom  proportional  relief  is  now  sought,  Could  the  persons  wfa 
the  work  prove  that  the  trustees  who  were  not  parties  to  th 
gagement  with  them,  were  nevertheless  liable,  by  virtue  of  whal 
had  done,  as  being  liable  to  those  who  were  parties  to  the  en 
ment  with  them  ?  and,  Ck)uld  they  have  proved  that  the  en] 
ments  which  were  entered  into,  were  engagements  which  I 
those  personally  who  were  parties  to  them,  and,  by  virtue  o; 
authority  given  to  them,  bound  those  who  gave  the  authority,  tb 
they  did  not  enter  into  the  engagement  ? 

*'  Now,  it  may  be  one  thing,  whether  this  order  was  given ' 
there  were  funds  to  supply  it.  It  may  be  one  thing,  whethe 
trustees  bind  themselves  in  the  particular  instrument  as  trustee 
may  be  one  thing,  whether  the  trustees  bind  not  only  themselv 
trustees,  but  affect  to  bind  others,  but  still  affecting  to  bind  i 
only  as  trustees ;  and  it  will  be  a  different  question  again,  as  ap 
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to  tfaoM  transactions  which  the  trustees,  who  did  not  enter  into  the        X{}02. 
<x>iitiact8  and  engagements,  hare  bound  themselves,  really  and  indi  - 


0. 


▼idoally,  hare  bound  their  representatives,  as  standing   in  theircuNVNmiAMK, 
places,  and  have  affected  to  bind  the  other  trustees  also  individually,         ^^' 
and  the  representatives  of  the  persons  who  should  be  the  represen- 
tatires  of  those  trustees. 

**  There  is  another  species  of  case  which  arises  here,  which  is  a  dis- 
tingnighing  case  from  the  rest,  which  requires  a  great  deal  of  atten- 
Hon,  when  you  are  proceeding  to  determine  in  what  case  any  person 
ciHall  be  considered  as  individually  responsible.     There  are  cases  here 
in  which  thoae  who  enter  into  them,  expressly  bind  themselves  as 
trusteesy  and  go  on  to  say,  and  we  expressly  bind  ourselves  as  indi- 
'^doals,  our  heirs,  executors,  successors,  and  representatives.     Why, 
if  a  person  who  has  entered  into  such  an  engagement,  produces  ano- 
ther engagement,  in  which  he  has  bound  himself  only  as  trustee,  and 
has  bomid  his  heirs,  executors,  successors,  and  representatives,  and 
has  said  nothing  more  about  the  other  trustees,  their  executors,  suc- 
ceisofs,  and  representatives,  surely  the  very  language  of  his  contract 
will  show  that  he  did  not  bind  them  but  as  trustees,  and  did  not 
niean  to  clothe  them  with  a  personal  responsibility,  which  he  has 
not,  in  express  terms,  attached  upon  himself  by  the  execution  of  that 
instrument 

*'  Mj  Lords,  it  seems  to  me  not  improper  to  submit  to  your  Lord- 
>3upsalso,  that  if  the  minutes  of  meeting  are  not  in  all  cases  to  be  taken 
^  evidence,  so  as  to  throw  the  burden  of  proof  upon  the  other  side, 
■0  it  cannot  be  generally  distinguished,  according  to  the  interlocutor 
^  the  Lord  Ordinary,  that  the  burden  of  proof  is  in  all  cases  upon 
^  other  side.  A  person's  presence  at  a  meeting,  I  admit  to  be 
^denoe  of  his  concurrence ;  but  it  is  the  slightest  of  all  possible 
•▼idence  of  his  concurrence.  It  is  merely  a  fact,  in  which  you  may 
or  may  not,  collect  something  towards  the  determination,  whether 
°^  did  or  did  not  concur.  But  mere  presence,  as  I  apprehend, 
^oald  not  be  enough  to  constitute  his  liabilitv  ;  and,  in  cases  where 
*^e  majority  bind  the  others  as  a  majority,  they  have  no  right  to  bind 
tfaem  as  individuals,  but  only  as  trustees. 

*'  As  to  the  cases  of  magistrates,  can.  any  man  living  suppose,  that  a 

'^n  who  must  be  a  magistrate  in  office  for  a  year,  and  who  is  to  cease 

^  be  in  office  at  the  end  of  that  year,  that  if.  two  days  before  his  official 

character  of  trustee  had  determined,  he  came  into  this  room,  per- 

'^'^  for  no  other  purpose  but  to  see  some  of  his  neighbours  collected 

^cretogether,  that  he  meant  by  that  act,  and  that  act  only,  to  accede  to 

^y  such  engagement  as  that  which  might  be  come  to,  which  might 

■^Te  bound  him  personality  to  the  amount  of  ten  times  the  fortune 

^hieh  he  had  to  furnish  towards  making  good  this  engagement.   The 

Very  nature  of  the  character  under  which  a  man  acts  as  a  trustee,  makes 

^  circumstance  of  his  presence,  as  it  appears  to  me,  of  more  or  less 

J     ^  ^dence  against  him  according  to  circumstances.      If   a  man 

I     ^€rc  a  mere  trustee,  having  no  money  to  which  he  could  resort 

I        Vol,  IV.  2  E 
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tS02.        except  the  funds  (of  the  trust)  to  make  good  his  engagement,  it 
less  probable  that  he  should  engage,  than  a  man  of  retponsibm 


r  irsYNGHAME,and  fortune,  though  this  presence  is  a  circumstance  of  evidence  <»FtJ 
^^*  sh'ghtest  nature.  A  man  might  come  into  the  room  without  an 
t'[':gins.  serious  intention  of  taking  any  part  in  the  business  which  is  goixs 
on.  It  is  too  much  to  oblige  him  to  prore  the  particulais  of  Imi 
conduct  at  that  meeting  to  be  such  as  to  enable  him  to  repel  tl*' 
conclusion,  which,  according  to  this  interlocutor,  is  to  be  deduo^^ 
from  the  mere  fact  of  his  presence. 

*^  My  Lords,  the  great  variety  of  circumstances  which  obtain  ^ 
this  case,  and  which  took  place  under  the  numerous  sederanta 
meetings  that  have  been  here  had,  will  certainly  raise  a  very 
inclination  in  the  minds  of  some  of  your  Lordships*  body,  (who^= 
you  are  pleased  occasionally  to  describe  as  noble  and  learned  Loids^ 
to  go  a  great  deal  farther.     It  seems  at  least  proper,  before  the  af=: 
pellants  are  charged  to  the  extent  in  which  they  shall  be  liable,  tfa^ 
it  would  be  reasonable  that  some  farther  inquiry  should  be  mad^ 
which  would  bring  before  your  Lordships  the  particular  circumstance 
of  each  of  the  transactions,  as  applying  to  each  of  the  individaaE. 
who  are  supposed  to  be  affected  by  this  personal  liability.    Tkn 
proposition,  therefore,  which  I  am  disposed  to  make,  I  believ^^ 
with  the  concurrence  of  a  noble  and  learned  lord,  and  I  believe  . 
may  also  say,  with  the  concurrence  of  another  noble  and  Uanked 
Lord,  is  this, — To  reverse  the  last  interlocutor,  but  not  to  reverse 
the  interlocutor  of  the  Court  of  Session;  but  to  send  it  back  agaio 
to  that  Court,  to  review  that  interlocutor  generally,  and  also  the  lo- 
terlocutor  which  confirms  it ; — to  review  the  interlocutors  of  the 
I2th  December  1?^,  and  of  the  18th  February  1800,  to  remit  tk 
cause  to  the  Court  of  Session  to  require  them  to  review  these  two 
interlocutors  generally,  and  that  they  may  find  from  which  d  the 
defenders,  and  in  respect  of  what  particular  sums  as  to  each  of  tbem, 
the  pursueis,  and  which  of  the  pursuers,  are  entitled  to  a  propor- 
tionable relief,  and  by  reason  of  what  acts  each  such  defender  be- 
came liable,  and  in  what  sums  the  defenders  respectively  are  liable  to 
contribute  to  such  relief.     There  is  a  minuteness  perhaps  in  the 
terms  of  the  reference ;  but  I  really  do  not  know  how  to  apply  it  to 
a  case  which  embraces  such  a  great  variety  of  transactions,  in  whieb 
so  many  individuals  are  and  are  not  parties,  and  which  transsctioDi 
embrace  so  many  differences  with  respect  to  the  nature  of  the  sstho* 
rities  for  raising  money,  and  the  terms  and  the  nature  of  the  engig^ 
ments  under  which  money  has  been  raised,  and  work  been  dooei 
without  directing  the  inquiry  in  terms  thus  minute. 

''  When  the  Lords  of  the  Court  of  Session  shall  have  found  diec^ 
particulars,  what  are  the  demands  which  they  conceive  can  beinadef 
and  upon  what  grounds  liability  falls  upon  each  individual,  as  to  the 
share  which  he  may  have  taken  in  the  several  sums  which  may  hiv< 
been  raised,  either  in  the  execution  of  the  trusts  of  these  acts,  or  tiioi0 
which  may  have  been  raised,  either  independently  of  any  autiioiitj 
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;t^  that  may  very  probably  lead  to  an  entire  change  of  these        1802. 

tors.    These  inquiries  appear  to  me  to  be  necessary  in  the    

lircumstances  of  the  case."  cuntncuamk, 

BOSSLYN, ^ 

iceiye,  that  the  inquiries  now  suggested,  when  completed,  may     uiggtns. 

total  change  of  the  interlocutors  of  the  Court  of  Session. 

e  execution  of  this  turnpike  act,  the  trustees  do  not  seem 

ttended  to  the  powers  given  by  parliament.     In  all  cases, 

*  strictly  limited  in  their  powers  of  charging.     If  they  ex- 

he  funds  committed  to  them,  they  should  have  come  to    , 

It  for  further  powers. 

road  was  made  upon  speculation  as  to  the  security  of  the 

they  produced  money  sufficient,  not  only  to  pay  the  inte- 
e  debt  contracted,  but  to  establish  a  sinking  fund,  it  was  all 
;  but  if  they  were  only  equal  to  pay  the  interest,  it  would 
ecessary  to  apply  for  a  new  act. 

the  Court  say,  that,  in  such  an  event,  the  trustees  who 
ler  the  first  act  would  still  be  personally  liable  ?  Money 

upon  the  credit  of  tolls  is  often  difficult  to  be  procured. 
i  it  in  this  country  an  indifiPerent  security,  as  there  is  no 
given  to  the  creditor.  Money  is  therefore  generally  bor- 
d  advanced  by  the  friends  of  the  road,  and  then  the  trust 

given  in  security.  Public  men  can  do  no  more.  They 
le  sure,  bind  themselves  as  individuals,  but  courts  of  law 
^resume  that  they  do  so  loosely. 

ist,  if  this  case  should  come  back  here,  that  the  Court  will 
mined  their  principle  laid  down,  and  inquire  whether  A, 
C,  are  bound  to  contribute,   and  how  they  are  not  only 

trustees,  but  also  as  individuab  ?*' 

jordship  did  not  speak  long,  but  what  he  said  was  spoken  in 
tone  of  voice  that  little  could  be  heard  of  it.] 
Alvanley, — 

perfectly  agree  with  the  two  noble  Lords  who  have 
:hat  I  think  it  unnecessary  to  add  more  to  what  has  fallen 

noble  Lord  who  has  just  sat  down,  than  to  recommend 
irties,  whether,  instead  of  proceeding  in  this  cause^  they 
lo  that  which  is  the  only  way  in  which  they  can  possibly 
3f,  or  relieve  themselves  of  the  difficulty,  namely,  by  apply- 
rliament  to  authenticate  these  acts,  and  to  enable  them  to 
trust  funds  so  as  to  go  on  with  this  work,  and  indemnify 
es  who  have  already  contracted,  and  brought  themselves 
ese  obligations,  some  of  which  they  have  discharged  out  of 
1  private  fortunes. 

Ijord  Chancellor  says  he  sees  there  is  a  fund  open.  My 
3  pointed  out,  that  these  bonds,  as  they  now  stand,  would 
loint  of  law,  aficct  the  trust  funds ;  but  thus  far  it  will  go, 
y  man  who  has  actually  assented  as  trustee  to  the  making 
roads,  will  be  bound,  when  he  comes  to  act  again  as  a  trus- 

funds  created  by  act  of  parliament,  to  indemnify  those  who 
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1802.        ^^^^  ^^^^  ^^^  money  from  their  own  private  fortunes  on  the  roads, 
by  binding  the  trust  funds  in  relief  and  security.     These   trustees 


&c. 


cuNYNOHAMR,now  come  against  particular  trustees,  present  at  particular  meetings, 
insisting  that  they,  by  their  personal  presence  at  these  individual 
meetings,  had  bound  themselves  personally,  together  with  the  per- 
sons entering  into  the  contracts^  to  the  performance  of  those  con- 
tracts, and  to  the  payment  of  those  sums  borrowed.  It  is  clear, 
when  they  entered  into  these  contracts,  that  this  was  their  idea ;  they 
proceeded  upon  this  mistaken  idea,  that  all  the  trustees  of  the  road 
were,  either  as  trustees,  or  as  individuals,  equally  bound.  Their  ex- 
pression is,  '  We  bind  ourselves,  and  the  whole  trustees  of  the  road.* 
So  that  when  they  entered  into  those  contracts,  they  either  conceived 
that  they  were  only  binding  the  funds,  or  if  they  conceived  they 
were  binding  individuals,  they  thought  they  were  binding  all  the 
trustees  who  happened  to  be  present  at  particular  times;  and 
it  was  only  afterwards,  when  they  found  the  irregular  manner  in 
which  they  acted,  they  were  under  the  necessity  of  calling  upon  the 
committee,  which  told  them  in  the  face,  that  it  was  impossible  all  the 
trustees  of  the  road  could  be  bound,  that  they  thought  fit  to  limit 
their  demands  upon  those  whom  they  never  before  conceived  to  be 
more  bound  than  all  the  other  trustees.  TVith  respect  to  the  case 
which  has  been  mainly  relied  on,  I  cannot  say  that  I  perfectly  agree 
with  the  decision  given  in  that  case ;  and  it  was,  besides,  a  case 
very  different  from  the  present.  The  parties  there  had  entered  into 
contract,  which  they  signed,  and  agreed  that  the  contract  should  be 
performed,  and  there  was  actual  consent.  I  believe  they  did  not 
intend  to  bind  themselves,  but  the  contractors  could  never  have  been 
supposed  to  have  entered  into  anything  but  a  personal  contract  with 
them.  In  that  particular  case,  the  contract  did  not  bear  upon  the 
face  of  it,  what  all  our  turnpike  contracts  do,  (for  our  trustees  are 
prudent  enough  to  make  contracts  which  nobody  can  mistake,  and 
which  affect  pointedly  the  funds,  and  the  funds  only) ;  that  the  funds 
only  were  bound.  The  contracts  here  did  expressly  affect  the  funds, 
but  were  drawn  up  in  such  a  way  as  that  no  man  thought  himself 
under  a  personal  obligation.  I  heartily  wish,  that  if  the  produce  to 
be  expected  from  them  is  of  such  magnitude,  as  it  seems  hinted  to 
be,  by  the  learned  President  of  the  Court  of  Session,  that  the  parties 
would  relieve  themselves  of  this  burdensome  suit,  by  going  to  par- 
liament, for  I  fear  this  will  produce  a  great  deal  of  ill  blood^among 
the  parties,  who  will  think  themselves  hard  used,  not  having  intend- 
ed to  make  themselves  more  bound  than  the  others  were  ;  and  I  be- 
lieve, in  the  end,  that  will  be  found  to  be  the  best,  the  only  way,  in 
which  the  cause  can  be  settled." 

The  Lord  Chancellor  put  the  question,  which  was  carried  nem* 
con. 

Ordered  and  adjudged  that  the  cause  be  remitted  back 
to  the  Court  of  Session  in  Scotland,  to  review  the  in- 
terlocutors  complained  of,  of  the  12th  Dec.  1799  and 
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18th  Feb.  1800  generally ;  and  to  find  from  which  of      1802. 

the  defendera,  and  in  respect  of  what  particular  sums,    

as  to  each  of  thera,  the  pursuers,  and  which  of  them,     graham 
are  entitled  to  a  proportional  relief,  and  by  reason  of  hendeksons. 
what  acts  each  such  defender  became  personally  liable 
and  in  what  sums  the  defenders  are  respectively  per- 
sonally liable  to  contribute  to  such  relief;  and  it  is 
further  ordered  and  adjudged,  that  the  interlocutor  of 
the  Lord  Ordinary,  of  the  14th  May  1800  be,  and  the 
same  is  hereby  reversed. 

For  Appellants,   Wm.  Adam,    Wm.  Alexander^  Matthew 

Eo88,  Jas.  Abercromhy. 

For  Respondents,  T,  Erskiney  Henry  Erakine^  John  Clerk, 

Note. — ^Unreported  in  the  Court  of  Session.  Under  the  remit, 
falde  Dow,  vol.  iv.  p.  341,  for  what  appears  to  have  been  done.  The 
Road  Act  is  the 32  Geo.  III.  c.  120,  extended  by  35  Geo.  IIL  c.  150, 
(Badigate  and  Airdrie  Line.)  The  English  case  referred  to  by  the 
Liord  Chancellor  was  Horselj  v.  Bell,  Ambler's  Reports,  p.  770,  not 
*•  Forster  v,  Dell,"  as  mistaken  by  the  short-hand  writer. 


Thomas  Graham  of  Calcutta,  .  .         Appellant ; 

Isabel  and  Ann  nENDERSON,  Sisters  and  Exe-^ 

cutrixes  of  the  late  Colonel  John  Hender->  Respondents. 

SON  of  the  East  India  Company's  Service,  ) 

House  of  Lords,  20th  December  1802. 

Copartnership — Liabimty — Power  op  Attorney — Right  op 
Delegation — Jurisdiction — Foreign. — A  copartnership  was 
empowered,  as  attorneys,  to  invest  their  constituent's  funds  in  cer- 
tain securities,  and  remit  the  interest.  They  did  so,  but,  several 
years  afterwards,  the  company  underwent  a  change,  by  some  of  the 
old  partners  retiring,  which  changes  were  intimated  to  the  consti- 
tuent. The  appellant  was  one  of  those  who  retired  from  the  old 
company.  The  new  company  continued  to  correspond  with  and  act 
for  the  party ;  but  there  was  no  renewal  of  the  power  or  approval  of 
their  actings.  They  became  bankrupt,  with  his  securities  and  funds 
in  their  hands.  In  an  action  against  the  appellant  to  make  good 
the  loss ;  held,  in  the  special  circumstances,  that  he  was  liable, 
and  that  the  Court  had  jurisdiction  in  the  question. 

Lieutenant  Colonel  Henderson,  on  retiring  from  India, 
committed  the  charge  and  management  of  his  affairs  in  that 
country,  to  the  house  of  Graham,  Crommelin,  and  Moubray, 
of  which  the  appellant  was  a  partner ;  and,  for  that  purpose, 
left  with  them,  of  this  date,  a  power  of  attorney;  and  also, Jan. 23»  1787. 
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ibO'i        of  even  date,  a  letter  of  inatractioos  in  regard  to  the  bi 

ucss  committed   to  them,  which  generally  was  to  reco 

CBAHAM      debts  and  funds  belonging  to  the  Colonel  in  India,  to  ini 
HBNDKRsoNs.  ^^^  monej,  when  received,  in  securities  of  a  certain  speci 
and  to  make  him  remittances  from  the  interest  of  all 
stock  and  funds. 

In  L787  Mr.  Crommclin  gave  up  his  share  in  this  conci 
in  favour  of  Robert  Graham,  which  change  in  the  firm  ¥ 
specially  notified  bj  them  :  and  that  the  new  firm  was  to 
conducted  under  the  firm  of  Grahams  and  Moubray.  Tl 
new  company  continued  to  manage  and  transact  Coloi; 
Ilenderson'd  business.  Tdov  made  up  his  accounts  at  tJ 
end  of  the  year,  transmitted  them  to  him,  and  also  tno 
nutted  the  £500  of  aggregate  interest  contained  in  his  oi 
ginal  letter  of  instructions.  Afterwards  William  Skirrc 
was  assumed  as  a  partner,  which  was  also  intimated 
Colonel  Henderson  ;  and  that  the  firm  would  continue  und 
the  name  of  Grahams,  Moubray,  and  Company,  to  carry  < 
the  business. 

Thereafter  another  change  took  place  in  the  copartnc 
ship,  by  the  appellant  Thomas  Graham  being  obliged,  frc 
Ills  duty  as  a  revenue  comptroller,  to  leave  the  concern.  < 
this  occasion  due  notice  was  inserted  to  all  and  sundry. 
Not.  1, 1790.  the  Calcutta  Gazette  ;  and  they  also,  of  same  date,  wrote 
letter  to  Colonel  Henderson,  with  a  copy  of  this  adverti^ 
ment,  as  well  as  a  circular,  to  all  those  who  did  businc 
with  the  com])any.  The  firm  was  thereafter  carried  on  i 
Graham,  Moubray  and  Co. 

Colonel  Henderson,  it  was  proved,  received  the  lettei 
intimating  the  changes  of  the  concern.  On  the  last  o( 
casion,  he  wrote  Graham,  Moubray  and  Co.  respecting 
purchase  of  a  pipe  of  Madeira,  and  in  March  1791  tbe 
wrote  him  with  the  usual  remittance  of  £500  ;  and  with  thi 
account,  a  list  of  his  India  Company's  securities,  in  wbicl 
the  whole  of  the  Coloners  funds  were  invested,  except  th' 
balance  of  413  rupees,  was  sent  and  annexed  to  thi 
litter. 

The  Colonel  did  not  order  any  thing  in  regard  to  tii< 
management  of  his  affairs,  further  than  he  had  done  by  bi 
original  power  of  attorney  and  letter  of  instructions.  H< 
did  not  homologate  or  concur  in  the  handing  over  the  mm' 
agement  of  his  affairs,  or  his  property  and  funds,  to  th< 
new  company,  although  he  corresponded  with  them  iu  re- 
gard  to  them. 

Messrs.  Graham,  Moubray  and  Co.  became  insolvent,  witti 
Colonel  Henderson's  funds  in  their  hands,  and  the  individo^ 
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P^tners  retired  from  Calcutta  to  the  Danish  settlement  in       1802. 

Serampore,  to  avoid  diligence.  — 

Daring  Colonel  Henderson's  life,  he  contemplated  making     cbauak 

Gmbamj  the  appellant,  and  Crommelin  (who  had  been  of  bender son.«. 

tie  original  and  intermediate  copartnerships,  but  who  had 

retired  in  manner  above  represented)  liable  for  the  debt,  as 
if  they  had  been  partners  of  the  last  mentioned  company  ; 
bat  he  afterwards  desisted  from  so  doing.  The  claim  was, 
aflter  his  death,  insisted  in  by  his  executors,  the  respondents, 
who  brought  the  present  action  before  the  Court  of  Session 
igainst  Graham,  who  then  resided  in  Calcutta,  but  who  had 
Ml  heritable  estate  in  Scotland — the  summons  being  execut- 
ed against  him  as  furth  of  Scotland,  and  also  against 
George  Graham,  his  attorney  in  Scotland^  concluding  for 
payment  of  £4005,  being  the  value  of  35,486  rupees,  or  de- 
livery of  the  securities  above  specified. 

Defences  were  lodged  by  the  appellant's  attorney,  stating 
preliminary  defences :  1.  That  ex  fade  the  summons  itself, 
the  action  ought  to  have  been  brought  in  India.  2.  That  all 
parties  having  interest  wore  not  called. 

The  Lord  Ordinary  repelled  the  preliminary  defences,  and  June  10,1707. 
ordained  the  defender  to  lodge  peremptory  defences.     On  Nov.  2,  1707. 
representation  ho  adhered.     And,  on  further  representation, 
it  yfz&  again  adhered  to.  June  2:);171>><. 

Defences  on  the  merits  were  then  given  in,  setting  forth, 
tbat  the  appellant  was  no  partner  of  the  company  by  whom 
the  debt  was  due.  That  the  original  partnership  was  dis- 
Bolved  by  his  retirement  from  the  concern — That  this  was 
specially  notified  to  Colonel  Henderson,  and  to  the  other 
dealers  in  business  with  the  concern,  by  circular ;  and  to 
the  public  generally,  by  the  advertisement  in  the  Calcutta 
Qasette ;  and,  finally,  that  Colonel  Henderson  had  allowed 
the  Dew  company,  after  this  notification,  to  transact  and  ma- 
nage his  affairs  for  him ;  had  corresponded  with  the  new 
finns — had  received  accounts  and  remittances  from  them,  and 
had  not  only  ratified  the  transference  of  his  funds  to  the 
new  company,  but  had  adopted  them  as  his  doers  and  ne- 
Sotiators,  by  which  he  tacitly  released  the  appellant  from 
his  engagements.  It  was  answered,  that  the  appellant  had 
^^  right  or  authority  to  transfer  or  entrust  to  another  party, 
^'  to  the  new  firm,  the  effects  committed  to  his  care.  The 
'Notification,  therefore,  of  his  retiring  from  the  concern  could 
">ot  alter  this  liability.  That  letter,  accompanied  with  the  Mar.  10,1791. 
Account  current,  might  import  that  the  new  company  were 
filing  to  answer  all  liabilities  of  the  old  concern ;  but  it 
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1602.       did  not  import  an  entire  devolution  of  the  powers  and  trust 

of  the  old  company,  far  less  a  transfer  of  the  effects  them- 

ijKAUAM     Bclves.     Nor  could  the  receipt  of  the  £500,  and  the  pipe  of 

uENDKBsoNs.  wino,  bo  cousidercd  as  a  renunciation  of,  or  passing  from  the 
security  of  Grahams^  Moubray,  and  Go. 

Nov.  12,1799.       The    Lord   Ordinary  pronounced  this  intcrlocator : — 
''  Finds  it  admitted  upon  the  part  of  the  defenders,  that  the 
*'  business  entrusted  to  the  house  of  Grahams,  Moabray.  and 
*'  Co., intheprcscnt  instance,  was  that  of  holding  ColonelHen- 
*'  derson's  money  and  securities,  and  making  remittances  for 
**  his  behoof,  agreeably  to  instructions;  and  that  when  the 
**  defender,  Mr.  Thomas  Graham,  left  the  company,  he  took  ^ 
*'  care  that  the  funds  and  securities  should  be  transferred 
*'  the  new  company  for  the  Colonel's  behoof;   and  finds...^ 
'*  that  it  behoves  Mr.  Thomas  Graham  either  to  account 
''  the  customers  of  the  house,  for  what  funds  belonging 
*'  them  the  company  stood  possessed  of,  or  to  transfer  tho^  <> 
''  funds  to  others,  duly  authorized  to  act  for  the  cnstomer^nj' 
'*  behoof;  and  it  is  alleged  that  this  was  accordingly  doi:^.e 
"  by  the  transference  that  was  made  to  Grahams,  MonbnL^r^ 
*'  and  Co. :  Finds  that  no  sufficient  notification  of  such  trails- 
**  ference  was  made  to  Colonel  Henderson,  by  letter  from 
*'  the  new  company,  dated  the  first  day  of  November  1790, 
*'  signifying  that  Mr.  Thomas  Graham's  interest  in  the  hocase 
*'  ceased  that  day,  and  that  it  is  not  alleged  that  any  direct 
**  and  positive  notification  of  such  transference  was  given  to 
**  Colonel  Ilenderson,  either  previous  or  subsequent  to  tbA^ 
**  letter,  and  there  is  not  any  document  produced,  instnic^— 
''  ing  the  fact  of  such  a  transference  having  been  made,  ov 
''  any  arrangement  of  affairs  between  the  former  compaa^3F 
*'  and   the    new  company,  whereby  the  former  compiD.3^ 
**  devolved  upon  the  new  the  trust  and  agency  Colonel  Hec^h-.- 
*'  derson  had  committed  to  them :  Finds  that  such  tnun^^* 
"  ference  and  devolution  is  very  imperfectly  indicated  W  JS 
*'  the  account  rendered  to  Colonel  Henderson  by  the  nc^^ 
•*  company,  bearing  date  10th  March  1791  ;  for  that  accour    *^ 
*'  docs  not  state  the  receipt  of  the  Coloners  funds  from  ti^^" 
*'  former  company,  at  the  period  of  its  dissolution,  or  atti^^y 
"  other  period,  but  continues  to  account  to  Colonel  Hecr^^' 
"  derson  as  if  it  were  the  old  company,  taking  credit  fc^'' 
•*  payments  made  for  his  behoof  during  the  admitted  ro^^' 
"  sistencc  of  the  old  company .  Finds,  that  by  the  Power  ^^^ 
**  attorney  from  Colonel  Henderson,  the  old  company  wc  ^^^ 
'*  enabled  to  substitute  attornies;  but  no  Power  of  dcvol  «J- 
**  tion,   or  delegation,   was  thereby   conferred  :  Finely  tl*  ^* 
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'*  ^t^^re  isno  evidcuce  in   procebs  that  the  account  of  the       ^^'^' 
*'  ^Oth  March  1791  reached  Colonel  Henderson,  previous  to    "^^Tham" 
"  ^b.«  bankruptcy  of  the  new  company,  which  seems  to  have  «. 

'•  *^^ppenod  about  October  1791 :  Finds  that  there  is  no  hendkbsons. 
**  pvndence  that  the  letter,  of  which  there  is  a  copy  inserted 
'*  ^^X  Colonel  Henderson's  letter  book,  and  those  dated  10th 
**  -^VCarch  1791,  with  a  notandum,  indicating  that  it  had  been 
"  despatched  by  Button  and  Kent^  ever  reached  the  new 
**  ^^ompany,  or  a  fortiori^  that  it  reached  it  before  its  failure, 
**  Oi  was  ever  relied  and  acted  on  by  that  company,  or  by 
"  ^Iie  defender.     And  finds,  that  though  this  letter  should 
"  bave  reached  the  now  company  in  August  or  September 
"    X.791,  it  would,  neither  in  form  nor  in  substance,  have  in- 
'*    fcrred  an  approbation  of  an  entire  devolution  of  powers 
"    ^nd  trust  to  the  new  company  by  the  old,  especially  when 
**    mrko  such  absolute  devolution  had  as  yet  been  notified  to 
**     C^olonel  Henderson :  Finds   that  the  letters  of  the  12th 
"     ^pril  1792  from  Colonel  Henderson  to  the  new  house,  and 
''     'CO  Mr.  Robert  Graham  and  to  Mr.  Moubray,  were  written 
*"     vaany  months  after  the  bankruptcy  of  the  new  house,  of 
'^     "^vhich  event  it  does  not  appear  that  any  measures  were 
'*     teken  by  the  house  itself,  or  by  the  defender,  to  have 
***     jgiven  him  intimation,  whilst  such  measures,  if  duly  taken, 
**"     might  naturally  have  prevented  the  writing  or  despatch 
'*     «f  those  letters:  Finds  that  it  does  not  appear  whether 
**     ^hese  letters  were  not  accompanied  with  one  also  for  the 
**     defender,  which,  if  produced,  might  throw  material  light 
'*     4>n  the  point,  how  far  the  Colonel  did  not  still  place  re- 
"     liance  on  Mr.  Thomas  Graham  in  the  management  of  his 
'  *    affidrs :  Finds  it  is  to  be  presumed,  from  the  defender's  let- 
•  •    ter  of  16th  February  1793  to  Colonel  Henderson,  that 
*"  *   such  a  letter  had  actually  been  received  by  him,  though 
act  now  produced:  Finds  it  also  to  be  presumed  from 
*•    «aid  letter  of  16th  February  1793,  where  the  defender 
mentions  having  recently  seen   Mr.   Robert   Graham  at 
Chinsura,*  and  urged  him  to  make  out  a  statement  of  his 
^fiairs,  that  the  defender  had  access  to  show  at  what  pe- 
Hod  Colonel  Henderson's  securities  (called  dependencies 
*0  the  accounts  rendered)  were  converted  into  cash,  and 
Qtnployed  by  either  the  former  company  or  the  new  com- 
pany, for  their  own  purposes:    Finds  that  though  it  is 
admitted  that  both  Mr.  Robert  Graham  and  Mr.  Moubray 
are  dead,  the  defender  has  given  no  explanation  of  his 
arrangements  with  the  new  company  at  the  period  when, 

•   In  the  rcspon-lent's  rase  "  Chimma.*' 
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1802.'*^  "  ns  he  alleges,  the  old  was  dissolved,  nor  has  anj 

•'  lion  been  given  to  the  Lord  Ordinary  how  the 

URAHAM  ,,  ^jj^  ^^^  company  have  been  winded  up,  nor  wh< 
HENDERSONS.  **  cslto  of  Colonol  Henderson's  interest  on  that  ocoj 
"  taken  by  the  defender,  who  states  himself  as  ha* 
*'  the  principal  creditor  of  the  new  company  :  Fi 
"  under  all  these  circumstances,  no  effectual  delegi 
"  has  been  established,  whereby  the  former  comp 
'*  are  said  to  have  ceased  to  exist  on  the  Slst  of  0( 
**  Ist  November  1790,  are  oxoncred  of  their  obli 
"  account  to  Colonel  Henderson  and  his  represc 
"  Finds  that  the  defender,  as  a  surviving  and  soh 
**  ner  of  that  company,  is  liable  to  account  accordir 
'*  ordains  the  defenders  to  lodge  their  accounts 
"  purpose  in  process^  and  that  in  ten  days.  Re: 
*'  representation  for  the  defenders,  adheres  to  th 
"  cutor  repelling  the  preliminary  defences,  and  < 
Jan.  in,  1801."  with  further  representation."      On  two  reclaim: 

Vvh.  6, tiong  against  this  interlocutor,  the  Court  adhered. 

Against  these  interlocutors  the  present  ap] 
brought  to  the  House  of  Lords,  including  the  pr 
objections  to  the  action. 

Pleaded  foritie  Appellant.— 1.  The  Court  of  Sei 
incompetent  to  the  decision  of  this  question,  bee 
subject  matter  having  regard  to  transactions  with 
ny  and  individuals  in  India,  it  ought  to  have  been 
before  the  courts  of  Bengal.  Not  only  has  the  t 
been  domiciled  in  Calcutta  for  thirty  years,  but  tl 
transactions  alluded  to  took  place  in  that  count: 
power  of  attorney  was  executed  there,  and  there  a 
the  securities  and  funds  of  Colonel  Henderson, 
with  the  copartnerships  which  successively  existc 
hardship,  therefore,  to  which  the  appellant  is  czp 
the  present  suit  being  brought  to  this  country,  is  a 
and  ought  therefore  to  be  dismissed.  But,  2d.  Colo 
derson  having  had  complete  notice  sent  him  of  tt 
lant's  withdrawal  from  the  firm  of  Grahams,  Moubra 
upon  the  31st  October  1790,  and  that  a  new  copai 
was  to  bo  established,  under  a  different  firm,  wh< 
succeed  to  the  business  of  the  agency,  and,  among 
to  be  entrusted  with  his  affairs,  he  must  be  held  to 
proved  of  this  transference  of  his  affairs  to  them,  am 
adopted  the  new  firm,  by  allowing  his  securities  to 
in  their  hands,  corresponding  with  them,  and  rccci 
mittancos  from  them  as  his  doers  or  agents,  which  are 
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stances  so  strong  as  to  amount  to  a  discharge  and  release  of       1802. 

the  appellant  from  all  responsibility.     If  Colonel  Henderson    

understood  otherwise,  then  it  was  his  duty  to  say  so  by  return     grauam 
of  post.    If  he  did  not  adopt  the  new  firm  as  his  agents,  and  bbndebsons. 
approTe  of  the  transference  of  liis  affairs  and  means  to  their 
management,  he  ought  to  have  written  to  this  effect,  or  em- 
ployed other  agents,  in  ^ther  of  which  case,  the  appellant 
v^ould  have  been  put  on  his  guard,  and,  to  save  all  respon- 
sibility, the  funds  of  the  Colonel  would  then  have  been  placed 
bojrondall  risk  ;  but  not  having  done  so,  his  silence  must  be 
held  as  a  tacit  approbation  of  the  transference  of  the  arrange- 
in  ent  of  his  affairs  with  the  new  company. 

JPkadUd  for  the  Respondents, — Ist.  The  appellant  has 
a^ain,  after  stating  his  peremptory  defences,  revived  his 
ol>jection8  to  the  summons,  and  to  the  jurisdiction  of  the 
Court  in  this  question  :  but  in  neither  can  ho  be  seripus,  be- 
cause in  themselves  they  are  extremely  ill  founded.  Every 
Scotsman,  though  abroad,  is  subject  to  the  Courts  of  this 
country  ratione  originis.  But  if  he  has  an  heritable  estate 
m  this  country,  which  is  the  fact  in  the  present  case^  the 
question  then  admits  of  no  doubt  whatever.  It  is  further 
placed  beyond  all  doubt,  by  his  having  an  attorney  in  this 
^^Untry,  who  actually  appears  and  states  defences,  although 
^no8©  defences  be  to  object  to  the  jurisdiction.  It  is  of  no 
Mnsequence  that  the  other  partners  have  not  been  called  ; 
^^^cause,  as  the  company  no  longer  subsists  and  carries  on 
buainess,  and  is  now  dissolved  and  bankrupt,  the  same  ne- 
^^^^Bity  of  calling  the  whole  partners  to  an  action  raised  for 
*  P^rtnery  debt  does  not  hold.  The  pursuers  are  entitled 
to  bave  their  remedy  against  any  one  partner,  where  that 
feoaedy  can  best  bo  found.  They  could  not  cite  the  other 
P^V'^nors,  residing  in  a  Danish  settlement,  to  appear  before 
thi^  Court ;  and  so  the  objections  on  both  grounds  are  unten- 
able. 2d.  But,  upon  the  merits  of  the  case,  it  is  clear  that 
^^  agent,  or  a  party  acting  under  a  power  of  attorney,  can- 
*^<>t;  shake  himself  free  of  the  responsibilities  it  imposes, 
^■^liout  he  can  show  an  express  liberation  from  his  consti- 
tuoDt.  It  is  equally  clear  that  the  company,  to  whom  the 
power  of  attorney  was  originally  taken,  could  not  delegate 
theif  Qffice  tQ  another,  or  transfer  Colonel  Henderson's  af- 
faira  and  funds  to  another,  without  express  authority  from 
^^-  It  was  a  trust  of  the  most  onerous  kind,  entailing  re- 
^1*^ risibilities  such  as  could  not  be  so  lightly  dealt  with, 
^lonel  Henderson  may  have  relied  upon  the  joint  exer- 
^^rij^^  prudcncOj  fitnesR,  and  responsibility  of  the  whole,  in 
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1802.  imposing  this  trust;  and,  in  employing  a  company  for  the 
management  of  such  affairs,  this  is  generally  to  be  presum- 
ed. It  was  therefore  beyond  the  power  of  the  old  company 
to  hand  over  the  management  to  the  new  company,  without 
express  authority  and  consent.  Nor  do  the  letters  of 
notification  of  the  change  in  the  firm,  alter  or  affect  this 
conclusion.  The  Colonel,  by  his^silence,  and  by  his  corre- 
spondence with  the  new  company,  never  for  a  single  instant 
gave  them  to  understand  that  he  had  liberated  the  old 
firm,  or  any  individual  member  of  it ;  and,  therefore,  there 
is  no  ground  whatever  on  which  to  rear  the  superstractare 
of  an  implied  discharge. 

After  hearing  counsel, 
Lord  Chancellor  Eldon  said, 

"  My  Lords, 

^'  The  present  appeal  brought  into  discussion  before  your  Lord- 
ships a  great  variety  of  matter.  I  therefore  deemed  it  not  unfit 
that  you  should  pause  a  while  before  coming  to  a  decision  upon  it. 

"  It  is  not  according  to  the  usage  of  this  House  that  the  grounds 
of  your  judgment  should  be  stated,  when  the  affirmance  of  a  decree 
under  appeal  is  moved  for.  I  have  often,  in  my  own  particular  case, 
lamented  that  such  was  the  usage,  but  it  has  been  sanctioned  by 
unirersal  practice,  and  the  wisdom  of  this  House,  for  a  long  period 
of  time. 

''  I  shall  therefore  only  say  a  few  words  on  the  second  question 
made  in  this  case,  that  which  respects  the  merits  of  the  matter  at  is- 
sue. After  looking  through  the  whole  case  again  and  again,  I  do  not 
see  grounds  for  a  reversal  of  the  interlocutors  appealed  from.  I 
think  it  proper  to  state,  that  the  judgment  seems  to  me  to  stand  al- 
together upon  the  circumstances  of  the  present  case,  and  that,  so  far 
from  affording  any  general  rule  in  other  cases  and  other  partner- 
ships, it  may  not,  perhaps,  form  a  rule  in  other  cases  arising  out  of 
other  circumstances  relating  to  the  same  partnerships. 

'^  The  specialities  and  particular  circumstances  of  this  case  are  the 
grounds  upon  which,  in  my  opinion,  the  interlocutors  should  be  af- 
firmed." 

It  was  therefore, 

Ordered  and  adjudged  that  the  interlocutors  be,  and  the 
same  are  hereby  affirmed. 

For  Appellant,  Wm.  Adam,  Samuel  Romilly,  Matt.  Rosa, 

Tho,  W.  Baird. 

For  Respondents,  S,  Perdval,   Wm,  Alexander. 

Note. — Unreported  in  the  Court  of  Session. 
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Lord  Kinnaird, Appellant ; 

Jambs  Mathewson,  ....        Respondent. 

House  of  Lords,  27th  Dec.  1802. 

Landlord  and  Tenant — Deductions  from  Rent. — Circumstances 
in  which  the  tenant  was  held  entitled  to  deductions  from  his  rent, 
on  account  of  part  of  the  lands  heing  taken  ailky  to  make  puhlic 
drains  and  roads ;  also  to  deduction  for  the  insufficiency  of  houses 
and  steadings  hlown  down  by  the  wind.  Reversed  in  the  House 
of  Lords,  and  held  the  tenant  not  entitled  to  these  deductions. 

An  agreement  for  a  lease  was  entered  into  by  the  re- 
spondent's father  with  the  appellant,  whereby  he  offered 
his  Lordship,  "  for  every  Scotch  acre  of  the  West  Mains  of 
**  Inchture  30s.  Sterling,  two  firlotsof  wheat,  and  two  firlots 
"  of  barley."  The  measurement  of  the  number  of  acres 
was  not  mentioned  in  the  lease ;  but  it  was  stipulated  that 
''  all  public  drains  shall  be  excluded  from  the  measurement, 
**  which  shall  be  ascertained  by  William  Ireland  ;  and,  when 
**  so  ascertained,  the  rent  to  be  extended  in  cumulo  in  the 
**  principal  tack."  The  lands  contained  two  farms,  the 
lease  for  the  one  was  to  be  for  21  years'  duration,  the  other 
for  19  years. 

This  offer  was  accepted  of  in  writing,  and  the  agreement 
for  the  lease  was  thus  concluded.  Mathewson,  the  tenant, 
entered  into  possession.  The  lands  were  measured  off  as 
containing  87  acres,  3  roods,  and  33  falls,  under  deduction 
of  those  lands  not  entered  into  at  1794,  in  consequence  of 
being  in  the  possession  of  another.  £500  was  allowed  the 
tenant  for  building  new  steadings.  The  landlord  built  these, 
and  the  tenant  approved  of  their  sufficiency ;  and,  on  a  re- 
port on  the  buildings,  it  showed  that  they  were  conform  to 
the  agreement.  These,  some  years  thereafter,  were  blown 
down  by  the  wind.  No  formal  lease  was  entered  into  :  the 
stipulated  rent  was  paid,  as  was  alleged,  without  objections 
of  any  kind,  during  the  tenant's  life. 

After  the  tenant's  death,  the  respondent,  his  son,  suc- 
ceeded to  the  lease,  and  continued  the  management  of  the 
farm,  as  he  had  done  some  time  previous  to  his  father's 
death,  until  he  fell  into  arrear  with  his  rent,  when  an  action 
was  raised  against  him  for  arrears  of  rent  before  the  Sheriff, 
concluding  for  payment  of  the  sum  of  £539.  9s.  5d.,  under 
deduction  of  £200,  being  the  value  of  some  property  which 
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lSv)2.       the  appellant  purchased  Bome  years  ago  from  liU  tenant, 
John  MathowBon.     In  answer,  the  respondent  insisted  on 


LORD       several  claims  of  damages,  in  consequence  of  not  timoously 
obtaining  the  repairs,  and  the  new  steading  stipulated  in  the 


V, 


MATOKwsoN.  leaso,  also  damage  for  its  insufficiency,  and  also  for  parts  of 
the  lands  which  had  since  been  taken  up  for  drains,  and  by 
the  road  trustees  for  a  turnpike  road.  In  order  to  support 
these,  he  brought  a  counter  action,  in  which  he  claimed,  1. 
Deduction  for  rtfnts  of  those  parts  of  the  farm  occupied  by 
roads,  drains,  &c.  all  of  which  were  nevertheless  iacludod 
in  Mr.  Ireland's  measurement.  2.  That  he  should  have 
allowance  on  account  of  the  insufficiency  of  the  farm  houses 
or  steading.  3.  That  having  taken  the  two  farms,  as  occu- 
pied by  James  Crow  and  James  Just,  he  was  entitled  to  the 
two  family  seats  in  the  church  occupied  by  these  tenants. 
The  two  actions  were  conjoined. 

Mar.  20, 1799.  ^^0  Sherifif  pronounced  this  interlocutor :  "  Disallows  of, 
**  and  repels  the  pursuer's  (respondent's)  claim  of  daoiages 
*'  for  not  having  sooner  than  in  July  1797,  obtained  poaaes- 
'<  sion  of  the  new  steading  of  houses  referred  to  iu  the  first 
'*  article  of  his  complaint*  Repels  his  objection  to  these 
'*  houses,  both  in  point  of  accommodation,  and  in  point  of 
*'  value ;  in  regard  it  clearly  appears  that  the  steading  in 
**  both  these  respects,  had  the  approbation  of  the  tenant  to 
"  whom  the  possession  was  let,  and  were  accepted  of  and  en- 
**  tered  to,  and  have  been  possessed  accordingly :  Finds  that 
'*  the  pursuer  is  entitled  to  a  seat  or  seats  in  the  parish 
*'  church,  sufficient  to  accommodate  the  family  and  servants 
**  residing  on  the  farm,  but  that  he  is  not  entitled  to  more. 
''  Appoints  him  to  say  if  the  three  seats  alio  ted  to  him  are 
"  sufficiently  roomy  for  his  family  and  servants :  llepels  the 
''  sixth,  seventh,  eighth,  and  ninth  articles,  respecting  the 
"  ground  taken  off  the  pursuer's  farm  by  the  trustees  on  the 
"  turnpike  roads  from  Perth  to  Dundee ;  reserving  to  the 
**  pursuer  to  make  any  claim  competent  on  that  account 
'*  effectual  against  the  trustees,  as  the  law  directs."  On  ad- 
vocation, the  bill  was  refused  by  Lords  Glenlee  and  Mea- 
dowbank  successively.     But,  on  reclaiming  petition  to  the 

Nov.  15  and   Gourt,  their  Lordships  remitted  to  Lord  Meadowbank  to  re- 

19, 1800.  ^j^  ^^  ««  ^YiQ  Sheriff,  with  these  instructions,  to  proceed  in 
**  directing  the  remeasurement  of  the  farm,  in  order  to 
*'  ascertain  the  extent  of  land  in  the  tenant's  actual  posses- 
**  sion,  exclusive  of  those  parts  of  the  farm  which  are  occn- 
••  pied  by  roads,  fences,  embankments,  or  public  drains,  or 
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y  the  steading  of  houses  and  barn  yard,  and  to  find  him 
bIj  chargeable  by  bis  landlord  for  the  remaining  lands        j^^^^^^ 
fter  the  above  dedaction."  kimnaird 

3n  reclaiming  petition  from  both  parties,  the  Court  ro-  ^^^H^^g^^ 
ted  to  Lord  Meadowbank  to  remit  to  the  Sheriff  "  tojan.  21,  l«oi 
iquire  into  the  fact  as  to  the  insufficiency  and  falling  of 
he  houses,  and  to  find  the  petitioner,  James  Mathewson, 
ntitled  to  corresponding  deduction  of  rent  during  his 
sase,  for  the  ground  rendered  unarable  by  the  soil  being 
arried  off  to  make  the  roads ;  also  to  find  the  petitioner 
ntitled  to  the  best  seat  in  the  church  belonging  to  the 
arm ;  and,  with  these  additions,  adhere  to  their  former 
Qterlocutor  reclaimed  against,  and  quo(xd  tUtra  refuse  the 
leaire  of  both  petitions." 

The  Lord  Ordinary  (Meadowbank),  accordingly,  remitted 
the  Sheriff,  as  directed;  and,  in  terms  of  the  remit,  the  Feb.  21, 1  so  I 
eriff  found,  <<  that  the  defender's  claim  of  compensation  May  27 j  801. 
will  fall  to  be  sustained  when  liquidated ;  prorogates  the 
liet  for  the  defender's  signing  the  disposition  till  tho  10th 
lay  of  June  next,  and  quoad  ultra  adheres  to  the  former 
interlocutor,  and  decerns."  And  in  the  action  at  Mathew- 
q's  instance  against  the  appellant,  the  Sheriff-substitute, 
the  same  date,  pronounced  this  interlocutor :  <^  Finds  the  May  27, 1801 
pursuer  only  chargeable  with  rent  for  the  lands  in  his 
possession,  exclusive  of  those  parts  of  the  farm  which  are 
occupied  by  roads,  fences,  embankments,  or  public  drains, 
or  by  the  steading  of  houses,  or  bam  yard ;  and,  in  order 
to  ascertain  the  extent  of  the  land  in  tho  pursuer's  actual 
possession,  exclusive  as  aforesaid,  appoints  William  Ireland, 
land-surveyor,  to  remeasure  the  pursuer's  farm,  and  to  re- 
port his  measurement  the  10 th  day  of  June  next ;  appoints 
the  pursuer  to  state  particularly  his  allegation  in  the  pro- 
ceedings before  the  Court  of  Session  regarding  part  of  his 
bouses  having  been  blown  down  by  the  vnnd,  that  that 
circumstance  may  be  inquired  into,  as  directed  by  tho 
^rd  Ordinary's  remit :  Finds  the  pursuer  entitled  to  a 
corresponding  deduction  of  rent  during  his  lease  for  the 
;roand  rendered  unarable  by  the  soil  being  carried  off  to 
lake  the  roads,  and  appoints  him  to  give  in  a  condescend- 
nee  thereanent;  and  finds  the  pursuer  entitled  to  the 
est  seat  in  the  church  belonging  to  the  farm,  and  quoad 
lira  adheres  to  the  former  interlocutors,  and  assigns  the 
0th  day  of  June  for  the  pursuer  to  condescend  as 
foresaid." 
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1802.  Against    these    interlocators    the   present  appeal   was 

brought  to  the  House  of  Lords. 


LORD  Pleaded  for  the  Appellant. — The  direction  to  raeasnro 

\j^  the  farm  of  ncw^i  '^  in  order  to  ascertain  the  extent  of  land 

MATUEwsoN.  «  iu  tho  touant's  actual  possession,  exclusive  of  those  parts 
"  which  are  occupied  by  roads,  fences,  embankments,  or 
'^  public  drains,  or  by  the  steading  of  houses  and  bam  yard, 
"  and  to  find  the  tenant  only  chargeable  with  rent  for  the^ 
"  remaining  lands,"*'  is  repugnant  to  the  solemn  agreement: 
of  the  parties,  and,  in  truth,  making  a  bargain  for  theic: 
which  they  never  thought  of  themselves.    The  tenant  agreec^ 
to  pay  a  rent  for  every  acre  on  the  farm,  to  be  ascertained 
by  tho  measurement  of  Mr.   Ireland,  which  is  a  coramo 
mode  of  letting  land  in  the  country.     This  offer  the  landlord 
accepted  of,  and  Mr.  Ireland  ascertained  and  fixed  the  me  4a 
surement  accordingly.     The  respondent  contends  that  he    i 
not  liable  for  that  measurement,  but  only  for  what  yield 
profit,  or  for  arable  acres,  and  therefore  maintains,  notwitli 
standing  this  agreement,  and  notwithstanding  the  measure 
ment  following  thereon,  that  certain  parts  shall  be  excluded 
in  the  computation,  upon  an  idea  that  rent  should  not   be 
paid  for  land  which  does  not  yield  profit,  or  is  incapable  of 
cultivation.     If  this  untenable  proposition  were  given  assent 
to,  it  would  unhinge  and  unsettle  every  lease  on  the  appel- 
lant's estate,  as  well  as  in  the  neighbourhood.     Besides,  it 
is  manifestly  based  on  an  erroneous  view  of  the  agreement; 
for,  when  the  parties  entered  into  it,  they  well  knew  that 
there  were  parts  comprehended  in  the  farm  which  could  not 
be  under  crop.     The  agreement  says,  that  when  the  mea- 
surement is  ascertained,  the  rent  shall  be  extended  m  comulo 
in  the  principal  lease.     Had  a  formal  lease  been  made,  the 
rent  would  therefore  have  been  stated  in  gross,  and  not  at 
so  much  per  acre  ;  and,  in  that  shape,  it  seems  utterly  im- 
possible to  contend  that  tho  Court  could  have  interfered  to 
restrict  or  diminish  the  gross  rent,  on  account  of  there  being 
certain  parts  of  the  farm  unarable,  or  unprofitable  to  the 
tenant.     Tet  the  matter  still  standing  upon  the  agreem^t^ 
can  make  no  difference  upon  the  justice  of  the  case.    And 
this  construction  of  the  agreement  is  fortified  by  one  except 
tion  made  therein,  namely,  that  public  drains  should  be  eX" 
eluded  in  the  measurement,  which  is  equal  to  the  most  e<' 
plicit  declaration,  that  every  thing  else  should  be  incladed- 
'i1ie  farm  is  part  of  a  large  tract  of  level  carse  land,  that  i^ 
land  which  has,  at  an  early  period,  been  recovered  from  the 
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sea  or  the  river,  by  drains  and  embankments.     Some  of  the        1802. 
drains  are  public  or  common  property,  and  it  was  agreed    ' 
that  the  land  occupied   by  them  was  not  to  be  computed  ; 
bat  there  were  private  drains,  fences,  roads,  &c.,  which  tho 
parties  could  not  but  have  in  view ;  and  if  their  idea  had  m^thkwsoh. 
heen  that  the  rent  was  only  to  be  calculated  by  the  number 
of  acres  fit  for  cultivation,  a  further  exception  of  private 
drains  would  have  been  made.      In  the  proceedings  beforo 
tbe  Sheriff^  the  respondent  at  first  contended  that  Mr.  Ire- 
land's measurement  must  be  the  rule,  but,  with  singular  in- 
consistency, he  afterwards  maintained  that  there  ought  to 
be  a  new  measurement,  and  that  tho  site  of  the  farm  houses, 
barnyard,  roads,  &c.  ought  to  be  left  out.     The  Sherifi^,  well 
acquainted  with  the  custom  of  the  country,  could  not  listen 
to  this;  but  he  was  more  successful  in  the  Court  of  Session. 
And  this,  after  rent  had  been  repeatedly  paid  according  to 
ilr.  Ireland's  measurement,  which,  applied  to  the  agreement, 
brought  the  money  and  corn-rent  to  the  most  minute  fraction- 
al parts  of  a  pound,  and  of  a  boll.     Is  it  possible  then  to  be- 
lieve, or  can  the  respondent  be  heard  to  allege,  that  the  te- 
nant did  not  know  he  was  nominally  paying  rent  for  parts 
incapable  of  cultivation  ?     The  direction,  therefore,  to  make 
&  deduction  generally,  for  all  roads,  ought  not  to  bo  sustain- 
^.    So  ought  the  deduction  given  for  the  present  state  of 
the  farm  houses  or  steading,  as  not  being  countenanced  by 
the  agreement,  as  well  as  contrary  to  the  transactions  sub- 
sequently had  and  passed  between  the  parties^  whereby  the 
tenant  approved  of  their  suflSciency. 

Pleaded/or  the  Respondent, — 1st.  In  regard  to  the  suffi- 
ciency of  the  steading,  nothing  has  been  determined  either 
by  the  Court  of  Session  or  the  Sheriff  in  regard  to  it.  Tho 
former  has  merely  directed  the  SheriflF  to  inquire  into  the 
^act,  as  to  the  insufficiency  and  falling  of  the  houses  blown 
down  by  the  wind ;  and  no  good  reason  can  be  assigned,  or 
bas  been  assigned,  why  this  fact  should  not  be  inquired  in- 
^«  These  houses  were  agreed  by  the  lease  to  be  erected. 
They  were  erected  by  the  landlord,  and  though  built  con- 
form to  agreement,  their  falling  down  by  the  wind  supposes 
insuflSciency  of  a  very  glaring  nature.  2.  Regarding  the  mea- 
surement of  the  ground.  It  was  unquestionably  agreed  on  that 
^be  rent  was  only  to  be  payable  on  arable  acres,  or  acres  yield- 
'**gby  culture  profit  to  the  tenant.  This  necessarily  excludes 
^J^at  thetenantdoes  not,  or  cannot  possess;  and,  therefore,  in 
^  far  as  the  land  has  been  taken  up  by  drains  and  by  public 
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IK()2.       turnpike  roads  ranning  through  the  farm,  the  Court  has  pro- 
perly found  him  to  have  right  to  deduction  on  this  account. 
The  appellant  has  not  said,  and,  in  point  of  fact,  cannot  say^ 
that  these  were  included  in  Mr.  Ireland's  measurement;  an^ 
therefore  it  is  just  that  the  tenant  should  not  pay  for  acres  th^^ 
he  does  not  possess.     The  same  applies  to  that  part  of  tt^ 
ground  rendered  unarable,  by  the  soil  being  carried  off  ^ 
make  the  roads.     And  the  seats  in  the  church  is  a  claim  b:^ 
yond  all  dispute.     The  claims  of  compensation  thus  in  vi^^i 
will  therefore  be  best  inquired  into,  and  expiscated  by  ^j^^ 
Sheriff. 

After  hearing  counsel, 

Lord  Chancellor  Eldon  said, 

"  My  Lords, 

*'  This  case  comes  before  your  Lordships  on  the  appeal  of  Lord 
Kinnaird,  against  several  interlocutors  of  the  Court  of  Session,  of 
15  th  November  1800,  another  of  the  same  date,  in  the  conjoined  ac- 
tion between  the  parties,  of  20th  January  1801,  of  the  Sheriff-sub- 
stitute of  Perthshire,  27th  May  1801,  and  of  the  Lord  Ordinaiy, 
12th  June  1801 .  It  arises  out  of  circumstances  which  I  must  detail 
at  some  length,  to  render  myself  intelligible. 

'^  The  connection  between  the  parties  is  that  of  landlord  and  te- 
nant. Lord  Kinnaird,  and  the  father  of  the  present  respondent,  had 
a  similar  connection  in  the  respondent's  present  farm,  and  in  another 
called  the  Folgavie  farm.  John  Mathewson  having  entered  into  a 
tieaty  with  Lord  Kinnaird  for  a  lease  of  the  present  farm,  on  the 
6th  August  1794,  stated  his  proposition  to  the  landlord  by  way  of 
missive ;  and,  in  the  same  way,  his  offer  was  accepted  of  on  the  7th 
August,  on  the  part  of  the  landlord. 

"  The  respondent  states,  that  these  missives  having  provided  for 
the  admeasurement  of  the  farm,  it  was  the  expectation  of  his  father 
that  the  lands  were  to  be  forthwith  measmred,  and  the  payment  of 
rent  to  be  made  according  to  such  measurement.  A  question  was 
made  in  this  cause.  Whether  this  was  to  be  considered  as  a  lease 
executory,  or  a  lease  executed  ?  On  considering  the  nature  of  the 
instruments,  I  can  entertain  no  doubt  as  to  this  question.  Every 
syllable  in  them  shows  that  it  was  a  lease  executory.  At  same  time^ 
I  confess,  it  does  not  appear  material  to  discuss  this  question. 

^'  It  was  never  doubted,  in  the  course  of  the  argument,  Ist.  That 
parties  were  bound  to  permit  a  measurement  to  be  made  by  Lreland; 
and,  2d.  that  Ireland  was  bound  to  make  such  measurement  accord- 
ing to  the  legal  meaning  of  the  instruments,  else  parties  could  not 
be  bound  by  it.  It  is  true,  that  if  parties,  duly  informed  that  the 
measurement  was  not  justly  made  in  terms  of  the  agreement^  still 
chose  to  act  upon  such  measurement,  they  might  be  bound  by  the 
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acquiescence.     Bat  I  am  clearly  of  opinioD,  that  if  parties  acted  on        igo2. 

Ireland's  measurement,  with  a  persuasion  that  it  was  justly  made,    

and  if  they  were  mistaken  in  this,  when  the  lease  came  to  he  ma^        lord 
tmed  diey  had  a  right  to  relief. 

**  It  appears,  though  I  cannot  distinctly  state  when,  that  Ireland 
did  actually  measure  the  farm,  and  it  is  admitted  that  he  included 
in  it  matters  which  the  tenant  (respondent)  alleges  should  have  been 
exduded ;  and  that  the  tenant  paid  his  rent  according  to  such  mea- 
nuement  But  I  cannot  see  in  the  papers  in  the  cause  any  distinct 
eridence  of  what  the  tenant  averred,  as  to  whether  he  did  or  did  not 
know  that  this  measurement  included  several  particulars  which  ought 
not  to  have  been  in  it.  He  must  have  known  that  some  of  these 
were  induded  in  it,  if  he  thought  at  all  upon  the  subject. 

"  The  missives  say  that  a  sufiBicient  steading  was  to  be  built  upon 

the  farm.    I  do  not  enter  at  present  into  the  question  on  whom  the 

obligation  to  build,  or  to  defray  the  expense  lay,  or  how  the  suffi- 

denqr  of  these  buildings  was  to  be  ascertained  ; — a  steading  was 

Iniilt,  and  the  landlord  says  that  this  obligation  was  fulfilled  ; — the 

tenant  says  it  was  not  fulfilled ;  and  this  formed  the  first  of  his  claims 

•gsinitthe  appellant.      2.  He  insisted  to  have  reparation  for  the 

sUeged  errors  in  Ireland's  measurement,  and  for  certain  portions  of 

ttefiffm  of  Polgavie  which  had  been  taken  for  public  roads,  &c.   3. 

He  claimed  all  the  seats  in  the  parish  church  which  had  been  pos- 

.  s|     MiBed  by  those  parties  mentioned  in  the  missive  as  the  former  oc- 

opieiBof  thefiirm.     And,  lastly,  he  claimed  £200,  with  interest, 

Gmn  Lord  Kinnaird,  for  a  piece  of  ground  purchased  firom  the  re- 

ipondenf  8  fiUher. 

*'  The  respondent  meantime  having  refused  to  pay  his  rent,  tho 
appellant  made  a  demand  for  it  before  the  SherifT-substitute  of 
Perthshire.  This  demand  was  resisted  by  the  respondent  on  the 
groonds  before  mentioned.  The  respondent  also  brought  his  coun- 
^  action  for  those  claims ;  and  the  controversy  appears  to  have 
piooeeded  with  keenness  on  both  sides ;  how  this  was  provoked,  is 
^  worth  your  Lordships'  discussion  or  inquiry. 

''At  length  the  Sheriff-substitute,  on  the  20th  March  1799,  pro- 
Boonoed  this  interlocutor.     (Interlocutor  read.) 

**  As  to  the  first  article  of  the  pursuer's  libel,  the  steading,  the 
principle  of  the  interlocutor  is,  that  the  tenant  having  entered  to  and 
poiiessed  it  without  objection,  was  to  be  held  as  considering  it  suf- 
^ent  in  terms  of  the  missive,  which  the  Sheriff  considered  to  be 
d^ve  against  the  tenant.  With  regard  to  the  2d  article  of  the 
ponoei^s  libel,  that  alluded  to  two  circumstances,  first,  that  part  of 
the  Westmains  farm  was  not  included  in  the  tenant's  possession, 
ttd  the  other,  that  a  part  was  left  out,  which,  by  the  boundaries 
specified  in  the  missive,  the  tenant  ought  to  have  had ;  these  por- 
(joos  were  not  large  ; — the  Sheriff  ordered  production  of  Ireland's 
oeasurement,  with  a  view  to  determine  if  these  boundaries  were 
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1802.        included  in  it.     Whether  that  production  would  have  been  decisiTe 

or  not  docs  not  appear,  but  if  made,  it  would  have  let  the  Sheriff 

LORD        into  the  question,  whether  the  farm  was  to  be  remeasured  or  not. 
KisN  AiRi>    The  interlocutor  next  proceeds  to  the  fourth  article  of  the  libel,— the 
MATHKW60N.  ^^^^^  i^  ^^^  church,  with  regard  to  which  the  Sheriff  declares,  that 
the  pursuer  was  entitled  to  seats  sufficient  for  the  accommodation  o£ 
his  family.     The  Sheriff  repels  the  6th,  7th,  8th,  and  9th  articles  o^ 
the  libel,  but  reserves  a  compensation  in  another  quarter.     Thea^ 
claims  were  made  by  the  tenant  against  Lord  Kinnaird,  in  oons^ 
quence  of  parts  of  the  farm  of  Polgavie  being  taken  for  public  imu^ 
the  tenant  insisting  against  his  landlord  for  a  compensation  by  a  (^ 
duction  in  rent  i  Lord  Kinnaird,  on  the  other  hand,  contending  t^^ 
this  was  done  by  trustees  under  an  act  of  parliament,  of  whom    ^ 
Lordship  was  one,  and  that  the  compensation  therefore  was  onl^  (p 
be  demanded  in  terms  of  the  act  of  parliament,  and  ought  not  to  b^ 
conjoined  in  an  action  of  this  sort.    The  meaning  of  the  interlocutor 
as  to  the  last  article  was,  that  if  the  pursuer  proposed  to  have  tbii 
£200,  he  was  at  same  time  to  deliver  a  proper  conveyance  to  the 
defender. 

'^  To  this  interlocutor  the  Sheriff-substitute  adhered,  and  the 
Sheriff-depute  did  the  same.  So  far,  therefore,  as  this  judgment  can 
be  stated,  it  was  in  favour  of  Lord  Kinnaird,  after  twice  considering 
the  subject.  The  respondent  now  appealed  to  the  Court  of  Senion, 
and  Lord  Qlenlee,  Ordinary,  on  1 7th  July  1800,  pronounced  thii 
interlocutor.  (Interlocutor  read.)  And  a  second  bill  having  been 
presented,  was  also  refused  by  Lord  Meadowbank  as  OidinaiJ* 
These  interlocutors  were  all  in  favour  of  the  appelkmt.  The  re- 
spondent, availing  himself  of  Lord  Meadowbank  s  permissioUi  lodged 
petitions  with  the  Court  against  the  interlocutors  which  had  been 
pronounced.  In  the  action  of  rent,  the  Court,  on  the  15th  Noreo- 
ber,  pronounced  an  interlocutor,  directing  a  remit  to  be  made  to  the 
Sheriff,  to  allow  a  farther  time  for  signing  the  conveyance  aborc  R- 
ferred  to,  and  to  sustain  the  claims  of  compensation  when  liquidate^ 

"  The  prayer,  in  the  respondent's  reclaiming  petition  in  the  sctiw 
of  damages,  is  worthy  of  particular  notice.  It  is  in  these  words: 
(same  read).  As  I  read  the  prayer  of  this  petition,  the  respondcst 
confines  his  claims  to  the  same  articles  as  before  the  Sheriff-sabsti- 
tute, — the  complaint  with  regard  to  the  steading,  the  comphuot  (br 
an  alleged  defalcation  in  the  quantity  of  land,  the  matter  of  the 
seats  in  the  church,  the  turnpike  roads,  &c.,  and  the  matter  of  the 
£200,  with  the  exception  of  the  claim  of  deduction  for  the  siterf 
the  steading  and  bam  yard,  which  is  now  first  set  up.  The  Court,  on 
the  15th  Nov.  1800,  pronounced  this  interlocutor.  (Interlocutor  raid). 
The  tenant  is  here  to  have  deduction  as  to  those  parts  of  the  preseot 
farm  which  *  are  occupied  by  roadsy  Jencet,  emhankmentt^  pi6fic 
"  drains,  or  by  the  steading  q^  houses  and  ham  yard.'  The  foUowiog 
particulars  as  to  this  seem  worthy  of  notice. 
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'*  As  to  roadsi  nothing  was  to  be  found  with  regard  to  them  in        ld02. 
the  respondent's  claims  on  the  farm  of  Inchture.     Not  onlj  the    -..—.-. 
turnpike  roads,  but  the  occupation  roads,  and  those  of  everj  descrip-        ^^^^ 
tion  whaterer,  had  relation  solely  to  the  Polgavie  farm.     As  to     '^''*^*'"^ 
fences^  there  was  no  claim  for  their  being  deducted,  neither  before  matbewson. 
the  ^eriff  nor  the  Court  of  Session.     If  the  Sheriff^  therefore,  was 
to  determine,  in  consequence  of  this  remit,  on  the  claims  already  be- 
fore him,  he  could  decide  nothing  as  to  them. 

^  Embankments. — It  is  whimsical  enough  that  directions  are  given 
to  deduct  these  in  measuring  the  farm.  These  embankments,  as  to 
which  the  respondent  claimed  compensation,  were  on  the  farm  of 
Polgavie,  not  of  Inchture.  Of  these,  however,  the  interlocutor 
directs  deduction  to  be  made  ;  and  then  it  adds,  what  the  tenant  had 
not  yet  claimed,  '^  exclusive  of  public  drains;*'  and  no  doubt  these 
sre  expressly  excluded  in  the  missives. 

'^  The  interlocutor,  lastly,  gives  deductions  of  the  ground  occupied 
by  the  steading  of  houses  and  barn  yard,  1  see  that  before  the 
Sheriff,  the  respondent  had  no  idea  of  claiming  such  a  deduction  ; 
*nd,  if  any  argument  arises  as  to  the  understanding  of  parties  at  the 
time  of  entering  into  the  missives,  in  interpreting  their  meaning,  it 
nuiy  from  this  be  contended,  that  the  claim  as  to  this  was  entirely 
•n  after  thought. 

'*  The  interlocutor  having  thus  given  the  respondent  more  than  he 
^ed,  he  naturally  enough  determines  to  submit  his  case  to  the 
(^OQit,  to  see  if  he  cannot  get  something  more.  Then  he  prays  the 
^^(Nirt  will  grant  him  this  relief.  (Prayer  of  2d  reclaiming  petition 
^re^ondent  read). 

**  After  answers  for  the  appellant,  the  Court,  on  20th  January 
1801,  pronounced  this  interlocutor.  (Same  read).  I  shall  show  by 
^  by,  that  this  ground,  mentioned  to  have  been  rendered  unarable, 
Ud  been  made  so  before  the  tenant  entered  to  the  possession.  (His 
I^^tdship  now  read  the  subsequent  interlocutors  in  the  cause  without 
<»inment). 

"  From  these  interlocutors  an  appeal  has  been  brought  to  your 

I^idships.     Speaking  as  I  should  do,  in  the  courts  of  this  country,  1 

^J  say,  that  it  has  struck  me  that  it  is  very  difficult  to  reconcile 

ttem  in  point  of  principle  with  themselves.     Your  Lordships  will 

1^  in  the  last  interlocutor,  that  the  tenant  gets  a  deduction  of  rent, 

^  the  ground  that  the  soil  had  been  carried  off  a  portion  of  his 

.      wm,  which  was  thereby  rendered  unarable.     1  see  the  respondent 

L     had  also  claimed  a  deduction  for  marshes,  or  land  always  covered 

'-     ^th  water.    These  must  have  been  at  least  as  unproductive  as  the 

<^,  but  no  deduction  is  given  for  them.     As  to  barn  yard  and 

fUading^  which  are  to  be  excluded,  what  principle  is  there  which 

protects  the  other   houses  mentioned   in  the  agreement,  but  ex- 

cfndet  them?     If  a  tenant  be  evicted  from  his  possession  in  this 

country,  a  reduction  of  rent  is  not  held  to  be  a  sufficient  conipensii- 


LORD 
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1B02.        tion,  but  he  is  also  entitled  to  a  recompense  in  damages  for  the  l 
he  sustained  by  being  deprived  of  the  beneficial  enjoyment.    F 
haps  the  same  principles  may  not  apply  in  Scotland  to  regulate  i 
V.  proceedings  of  the  Court  of  Session. 

MATHE^vsoN.  «  Thc  claims  which  I  have  been  mentioning,  arise  out  of  an  i 
strument  which  I  shall  now  state  more  particularly.  (Here  1 
Lordship  read  the  missive  verbatim). 

"  Prima  facid  the  words,  •  every  Scots  acre  of  the  West  Mai 
of  Inchture'  includes  every  particle  of  that  land.  It  was  state 
however,  that  bona  fidesy  and  moral  justice  required,  that  when 
certain  rent  is  to  be  paid  per  acre,  it  was  requisite  that  ewaj  um 
able  or  unproductive  part  of  the  farm  should  be  excluded  in  nui 
bering  the  acres.  The  question  is,  Where  is  this  principle  of  ]aw 
be  found  ?  This  is  stated  in  the  printed  papers  with  such  a  difl^ 
ence  of  expression,  that  it  is  difficult  to  think  that  it  is  confirmed 
decisions. 

<*  Those  who  argue  on  bona  fidet  are  bound  to  state  distincti 
what  bona  fides  truly  requires.  In  one  paper,  it  is  said  that  th 
land  must  be  susceptible  of  cultivation.  It  is  no  easy  matter  to  staC 
what  is  or  is  not  so  susceptible. 

*'  In  another  paper  of  the  respondent's  the  words  used  are,  capn 
ble  of  production.  So  that,  when  I  come  to  let  my  lands  at  so  mod 
per  acre,  the  tenant  is  to  refuse  paying  his  rent,  till  it  be  asoertaiiie< 
how  much  is  susceptible  of  cultivation,  or  capable  of  production,  h 
another  paper,  it  is  said,  that  the  tenant  shall  only  be  bound  to  pa; 
for  what  is  capable  of  cultivation  and  production.  Another  aigamefl 
of  a  singular  nature  appears  in  one  of  the  papers,  and  the  autliont: 
Lord  Presi-  of  a  high  character  is  urged  on  behalf  of  the  respondents  axgomeai 
iitnt  Camp.  ^^^^  ^^  circumstances  of  his  name  appearing  to  a  paper,  when 
counsel  at  the  bar,  in  which  a  similar  argument  was  maintainec 
(Here  his  Lordship  read  from  the  respondent's  petition.)  These ooo 
siderations  of  bona  fidet  and  moral  justice  have  little  room,  whe 
persons  enter  into  a  contract. 

"  Put  the  case  of  a  person  taking  a  lease  of  this  house,  covered  a 
it  is  with  benches,  which  so  far  prevented  the  tenant  from  aj^j 
ing  it  to  a  given  use,  and  that  he  had  agreed  to  pay  so  much  pc 
square  foot  for  the  whole.  He  could  not  surely  obtain  a  dedactio 
of  the  rent  for  the  portion  so  covered  with  benches,  but  must  tak 
the  bad  and  the  good  together.  In  the  same  manner,  if  I  take 
farm,  though  some  part  may  be  covered  with  houses,  and  otherpar 
may  be  marshy  and  unproductive,  may  I  not  exercise  my  judgmei 
upon  this,  and  give  thirty  shillings  for  every  acre,  some  of  whidi  ma 
be  worth  nothing,  and  some  worth  forty  shillings  ? 

*'  But  this  is  not  all ;   the  tenant  has  his  advantage  in  anoth* 
point  of  view,  from  thus  interpreting  the  lease.    By  the  mode 
cultivation  here  pointed  out,  the  tenant  is  restricted  in  some  yefl 
from  having  more  than  a  fifth  part  in  wheat  or  barley.     In  reckoi 
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ing  tbe  fifth,  the  tenant  has  a  right  to  include  the  whole  farm,  though       ib02. 
part  of  it  should  be  considered  as  unproductive.     The  question, 


thexefore,  is  merely  matter  of  discretion,  whether  a  rent  of  SOs.  per        lobd 
acre  is  to  be  paid  or  not ;  it  is  impossible  but  the  rent  must  be  cal-     *'^^^*"'' 
ciliated  on  the  ayerage  of  the  whole  ;  and  I  see  no  ground  in  bona  mathbwbon. 
ji€ieSf  w  moral  juilke^  upon  which  to  support  the  respondent's 
daims. 

**  The  question  then  is,  Whether  the  lecue  orders  the  lands  to  be 
measured  with  a  Tiew  to  those  reductions  claimed  bj  the  respond- 
ent ?  It  was  said,  the  custom  of  that  part  of  the  country  would  so 
interpiet  it ;  but  as  positively  as  this  is  asserted  on  the  one  hand  by 
the  tenant,  it  is  on  the  other  denied  by  the  landlord  ;  and  we  have 
BOthiDg  else  for  it. 

'*  Before  the  Sheriff  not  a  word  was  said  of  the  steading  and  barn 
yard  as  being  to  be  deducted  in  the  measurement.    Is  not  this  evi- 
dence that  the  respondent,  while  making  a  great  many  cl^ms,  did 
not  think  fit  to  bring  forward  these  ?     Besides,  this  is  the  case  of  a 
lease,  which  says  that  there  was  not  a  sufficient  bam  and  steading 
li^ii  the  form ;  but  that  such  were  to  be  built  in  two  years  from  the 
entij.    They  were  built  too,  with  the  tenant's  acquiescence,  upon 
Barnes  Just's  possession,  the  entry  to  which  was  not  till  the  separa* 
tion  of  crop  1795  from  the  ground. 

'*  In  this  country  the  rei  gestee  would  have  shut  out  all  claims 
upon  this  head.  Mr.  Nolan,  who  argued  this  case,  as  he  has  done  a 
gieat  many  others,  with  much  sound  judgment,  was  gravelled  to 
^0>th,  when  asked  why  the  steading  should,  under  such  circum- 
■tanoes,  afford  ground  for  a  re-admeasurement  of  the  farm.  He  says, 
^  Was  to  fix  the  cutnulo  rent.  But  how  can  this  be  applied  to  what 
^*i8  the  subject  of  future  plans,  and  of  future  expense  ?  Can  it  be 
^tended,  that,  after  a  measurement  and  rent  paid  for  the  first  year, 
Ae  ^tm  was  to  be  remeasured  in  the  second  or  third  year,  when  the 
•***ding  was  built  ? 

*'  fiesidesy  the  clause  in  the  lease  is  capable  of  being  interpreted 
^o  different  ways.  Public  drains,  steading,  and  cottars*  houses, 
&C.  ^re  sererally  mentioned.  It  cannot  be  said  that  the  law  has  de- 
^^^^^4  that  all  these  are  to  be  excepted  from  the  measurement ;  but 
V  tt  has  excluded  the  public  drains,  a  strong  argument  arises  from 
^ttnce,  that  as  these  are  expressly  excluded,  parties  did  not  mean  to 
•*«^liide  the  others. 

Take  it  the  other  way ;  if  the  law  had  excluded  the  whole,  par- 
^^  might  still  competently  say,  we  will  select  what  shall  be  exclud- 
ed %i^  ^]iat  not  Where  is  the  improbability  that  they  who  specially 
e^c^liided  publicdrains,  meant  to  include  nothing  else  ?  The  tenant  says 
be  Sustained  damage,  in  this  very  productive  part  of  the  country,  by 
P^*^  of  the  old  road  through  Inchture  not  having  been  made  arable 
^  four  crops : — how  could  this  man  suppose  that  this  part  of  the 
^  road  was  not  to  be  included  in  the  measurement,  while  he  claims 
^^^ages  for  part  of  it  not  having  been  made  arable  ? 
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1 802.  '^  With  regard  to  the  occupation  roads,  if  parties  will  not  exdn 

these  distinctly  in  their  arguments^  is  it  not  infinitely  better  for  ti 


^^^^        security  of  property,  that  your  Lordships  should  read  them  this  h 
*  ^,  son,  that  you  will  not  let  loose  those  instruments,  which  parties  a 

MAiur  wsoN.  inakc  as  they  please,  upon  averments  similar  to  those  ui^ged  in  tl 
present  case  ?  Is  it  not  better  to  put  parties  upon  such  astmiia^  tb 
they  shall  distinctly  state  what  is  granted,  and  what  to  be  enjoyed 
I  do  not  enter  into  the  matter  of  the  fences  and  private  ditches, — ti 
same  reasoning  applies  equally  to  them. 

''  The  next  point  is,  that  in  the  interlocutor  of  20th  Jan.  1801,  direc 
ing  inquiry  to  be  made  into  the  sufficiency  and  falling  of  the  house 
I  shall  read  in  one  short  sentence  the  terms  of  the  missive  as  to  thi 
(the  same  read.)  This  is  expressed  in  a  very  slovenly  manner ;  but . 
is  to  be  noticed,  that  the  entry  to  different  portions  of  the  faxm  was 
different  periods,  and  the  steading  was  to  be  built  within  two  ye^ 
after  the  entry  ;  the  steading  also  was  to  be  built  on  Just*s  poss^ 
sion,  to  which  the  tenant  did  not  enter  at  the  date  of  the  missi.' 
Surely  it  would  make  wild  work,  if  a  tenant,  occupying  a  farm  wli. 
the  houses  are  building,  without  complaint,  and,  in  such  circumstance 
were  still  allowed  to  maintain  an  action  of  damages  for  building  tke 
upon  that  site,  and  for  any  alleged  delay  thereby  occasioned. 

'*  But  the  respondent  said,  further,  that  the  steading  was  insuf 
cient.  2.  That  Lord  Kinnaird  was  obliged  to  build  it.  And| « 
That  he  was  to  lay  out  £500  upon  it  Notwithstanding  the  ver 
slovenly  terms  of  the  missive,  I  deny  that  it  gives  ground  for  thes 
averments.  If  we  look  only  at  what  the  respondent  has  printed  ii 
Italics  upon  this  subject,  you  might  see  something  of  what  theap 
pellant  states.  But  how  was  the  tenant  to  produce  the  voudientc 
the  landlord,  if  he  was  not  to  lay  out  the  money  ?  Lord  Kinnaird 
was  to  make  the  steading  sufficient,  and  expend  £500  upon  it 
Nothing  being  said  as  to  the  mode  of  determining  the  sufficiency — 
parties  might  have  litigated  upon  this  for  ever :  but  they  were  alsc 
competent  to  decide  upon  this  themselves.  This  very  respondeat 
appears  to  have  taken  a  part  in  determining  this.  His  father  aa^ 
he  had  seen  the  progress  in  this  from  beginning  to  end.  Hiey  wer^ 
aware  of  the  site ;  the  season  when  the  building  was  going  on,  an^ 
the  size.  When  the  expense  of  £500  was  laid  out,  the  tenan 
and  the  landlord  called  persons  together  to  inspect  them,  and  tk^ 
tenant,  by  letter,  accepted  them  as  sufficient,  and  declared  that  he  ha^ 
no  further  claims  on  the  landlord  relative  to  these.  What  situation 
would  a  landlord  be  in,  were  it  suffered,  that  after  rent  is  due,  pajf 
raent  is  stopped,  and  he  is  to  be  involved  in  a  law  suit  on  such 
pretext  as  this  ?  It  distinctly  appears  to  me,  that  the  tenant's  moat^ 
was  closed  for  ever  on  this  subject. 

'*  The  next  point  is,  a  deduction  claimed  from  ground  rendered  ir^ 
or  able  y  by  the  soil  having  been  carried  off  to  repair  roads.  There  s-^ 
two  grounds  why,  in  my  opinion,  the  interlocutors  ought  not  to  • 
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affirmed  as  to  this.     1.  This  was  done  before  the  tenant's  entry  ;  he        l^^'-^- 

does  not  then  object  to  this ;  but  after  three  or  four  years*  posses- 

fiioiii  he  says,  a  rood  or  two  was  thus  rendered  unarable,  therefore  I       jnITaird 

will  not  pay  any  rent  till  I  have  compensation.     As  the  Court  does  v. 

not  always,  as  we  do  in  this  country,  in  such  circumstances,  take  out  mathewsos. 

of  a  party's  hand  what  he  would  withhold  from  the  landlord,  they 

ought  to  have  been  sure  that  the  tenant  was  right  in  this,  before 

thus  allowing  him,  by  retention  of  rent,  to  arm  himself  against  his 

landlord.     But,  in  the  2nd.  place,  if  right  in  this,  the  Court  has  not 

done  him  justice  in  other  respects  ;  this  is  much  better  than  marshy 

land,  and  yet  the  Court  has  refused  him  a  deduction  on  that  ac- 

oount 

"  The  next  point  is,  with  regard  to  the  best  seat  in  the  church.    lie 
contends,  that  he  took  the  farm  as  possessed  by  certain  other  per- 
loni,  and  that  therefore  he  was  entitled  to  all  the  appurtenances 
wliich  they  enjoyed.     But  the  farm,  though  described  as  being  for- 
merly possessed  by    others,    is   also    described   by  certain  boun- 
daries ;  and  it  is  clear,  that  if  he  did  not  possess  a)l  that  the  former 
tenants  held,  he  could  not  possess  it  by  all  their  metes  and  bounds. 
If  he  had  not  the  whole  of  their  farm,  then  why  should  he  claim  the 
appurtenances  of  the  whole,  or  the  best  part  of  these  appurtenances  ? 
Is  it  necessary  that  he  should  worship  God  in  a  manner  pleasing  to 
:       ^is  vanity  ?  Is  not  ample  justice  done  him,  to  give  him  seats  roomy 
I      ^ough  for  his  family,  &c.  ?  The  interlocutor,  as  it  stands,  only  tends 
to  entangle  the  landlord  with  those  who  have  possession  of  the  other 
•eats. 

^*  With  respect  to  the  turnpike  roads  on  the  farm  of  Polgavie,  the 
Sheriff  reserved  the  tenant's  claim  against  the  trustees  under  the  act 
<>f  parliament^  and  as  the  Court  of  Session  has  not  gone  beyond  that, 
the  ckppellant  has  here  no  ground  of  complaint*  It  may  be  ques- 
tioned, if  this  reservation  be  sufficiently  broad  for  the  respondent ; 
not  that  I  consider  that  this  should  be  held  a  ground  for  retention  of 
lti<  rent.  If  it  could  be  made  out,  that  Lord  Kinnaird,  though  a 
trnatee  under  the  act,  but  not  proceeding  debito  modo,  had  taken  the 
iDan*8  land  from  him,  though  the  tenant  would  still  have  recourse 
•gftuist  the  trustees  as  such,  he  ought  farther  to  have  compensation 
Personally,  as  against  Lord  Kinnaird. 

'*  Though  I  am  ready  to  admit  that  the  tenant's  argument  upon 
this  bead  is  just,  yet  I  am  far  from  saying  that  Lord  Kinnaird*s  in- 
*®"**eddling  in  these  roads  may  not  have  been  strictly  according  to 
^®  act  of  parliament.  The  utmost  your  Lordships  could  do  here, 
^ould  he  to  reserve  any  action  competent  against  Lord  Kinnaird,  as 
^^^^  aa  against  the  trustees. 

M^ith  regard  to  the  admeasurement  of  the  farm,  if  the  interlo- 

^"tor  of  the  Sheriff  is  affirmed,  with  an  alteration  only  in  so  far  as 

''^pects  the  exclusion  of  public  drains,  in  my  opinion  this  will  be 

^■^^t  public  justice  requires.     And  if  some  words  are  added  to  the 
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1802.       rescnration  with  regard  to  the  turnpike  roads,  as  before  alludet 

this  is  all  that  I  think  the  tenant  can  justly  demand. 

''  It  may  require  an  hour's  time  to  put  these  words  togetlu 
proper  form  for  these  purposes ;  and  I  shall  therefcve  moTe  to 
MATBEwsoN.  off  this  cause  till  to-morrow.  In  the  meantime,  I  deemed  it  < 
yenient  thus  to  discharge  my  mind  of  these  matters,  to  tare  d 
and  further  expense  to  the  parties." 

Next  day  his  Lordship  read  the  foUowing  judgment : — 

The  Lords  find,  that,  according  to  the  agreement  c 
tained  in  the  Letters  Missiye,  and  under  all  the  ciroi 
stances  of  this  case,  the  tenant  is  not  entitled  to  i 
allowance  or  deduction  out  of  his  rent  for  the  fa 
except  for  such  parts  thereof  as  are  occupied  by  pul 
drains.  Find  also  that,  in  the  circumstances  of  t 
case,  the  tenant  is  not  entitled  to  have  any  inqc 
made  into  the  alleged  insufficiency  or  falling  of 
bouses ;  and  that  the  tenant,  in  the  circumstances 
the  case,  is  not  entitled  to  a  deduction  of  rent  dur 
bis  lease,  for  the  ground  alleged  to  be  rendered  uns 
ble  by  the  soil  being,  as  is  alleged,  carried  off  to  nn 
the  roads.  And  find  that  the  tenant  is  only  entitled 
a  seat  or  seats  in  the  parish  church  sufficient  to  acco 
modate  his  family  and  servants  residing  on  the  fai 
Find  that  the  tenant  is  entitled,  with  respect  to  t 
ground  alleged  to  have  been  taken  off  his  farm  by  t 
trustees  on  the  turnpike  roads  from  Perth  to  Dundi 
to  have  the  benefit  of  a  reservation  not  only  of  a 
claims  competent  on  that  account  effectual  against  t 
trustees,  but  also  against  the  appellant,  in  any  otl 
proceeding.  Find  that  the  tenant  is  entitled  to  ba 
the  possession  of  the  lands  described  by  the  boundar 
in  the  missive  of  the  6th  of  August  1794.  And  it 
ordered  and  adjuged,  That  all  such  parts  of  the  seve 
interlocutors  complained  of  as  are  inconsistent  w 
these  findings,  be,  and  the  same  are  hereby  reverse 
And  it  is  further  ordered,  That  the  cause  be  remit! 
back  to  the  Court  of  Session  in  Scotland,  and  that  \ 
said  Court  do  give  all  necessary  and  proper  directi( 
for  carrying  this  judgment  into  execution. 

For  Appellant,  W.  AdamSf  Adam  Gillies. 

For  Respondent,  Sam.  Romilly^  J.  Reddiey  Jf.  Nolan. 

Note. — Unreported  in  the  Court  of  Session. 
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CoDBRicK  FiNLAYBON,  and  Sixty  Others,  \ 
Tenants  and  Possessors  of  the  several  ( 
farms  belonging  in  property  to  Hogh 


1803. 


FINLAY80N, 
&C. 


Innes  of  Lochalsh^  Esq., 
CJOH  Innes,  Esq.  of  I^ochalsh, 


Respondent. 


House  of  Lords,  28th  Feb.  1803. 

^EMOVIKG ^TlTLB     TO     SuE— InFEPTMENT — ClAUSE    OP   BaRONY, 

^AMD  Clause  of  Dispensation — Summons — Citation. — ^Tenants 
Jield  their  leases  for  nineteen  years,  with  a  break  in  faToor  of  the 
landlord  at  fixed  periods.  On  sale  of  the  estate,  he  gave  notice  to 
the  tenants  of  his  intention  to  avail  himself  of  the  break,  and  sum- 
mens  and  decree  of  removing  were  obtained,  on  an  understanding 
that  they  were  to  remain  for  another  year.  Thereafter  the  purchaser 
raised  a  removing  against  them,  to  which  they  stated  objections  to  his 
title  to  sue,  his  infeftment  in  the  lands  disponed,  not  having  been  ta- 
ken on  the  ground  of  the  lands,  but  on  others  from  which  they  were 
disjoined ;  and  also,  that  the  summonses  were  not  signed  by  the  clerk 
of  court,  but  merely  by  a  procurator  of  court,  and  that  the  citations 
were  not  executed  by  a  Sheriff  officer  of  court ;  but  by  a  messenger 
at  arms,  without  any  authority  to  act  as  Sheriff  officer.  These  ob- 
jections repelled.    Affirmed  in  the  House  of  Lords. 

The  appellants  were  all  tenants  of  Lord  Seaforth,  under 
ieases  granted  in  1794,  for  the  period  of  19  years'  duration. 
'q  the  leases  there  was  a  clause  entitling  the  landlord  to  be 
reo  of  the  leases  at  Whitsunday  1801  or  Whitsunday  1808, 
ipon  warning  being  given  to  the  tenants  nine  months  pre- 
ioiasly  thereto.  Lord  Seaforth  having  it  in  contemplation  to 
ell  the  estate,  availed  himself  of  this  clause  in  the  lease ; 
A<1  gave  notice  of  his  intention  of  so  doing  at  Whitsunday 
801,  which  intimation  was  afterwards  followed  up  by  action 
f  removing,  to  which  defences  were  lodged,  but  after- 
wards withdrawn  and  waived,  and  decree  pronounced,  on 
^^  landlord  allowing  the  tenants  to  remain  for  another 
'^'^  ;  the  tenants,  on  their  part,  signing  a  declaration  giving 
?  ^11  opposition  to  the  ejection. 
^ixe  estate  was,  in  the  meantime,  sold  to  the  respondent, 

^His  date,  with  right  to  the  rents  falling  due  after  Mar- Jan.  31,  April 
*^^ as  1800,  in  which  hewasinfeft;  and  having  different *°^^*y'^^'- 
^^^a  with  his  estate,  ho  gave  all  the  tenants  warning  in 
^^»  1802,  by  executing  a  summons  of  warning  to  remove  at 
^  Expiry  of  that  term  ;  Action  was  raised  before  the  Sheriff 

I^oss  and  Cromarty  for  ejecting  them.    Defences  were 
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1803.        lodged,  stating,  1.  That  the  respondent  was  not  the  letter  of 
the  lands,  and  therefore  had  no  title  to  insist  in  that  charac- 
ter ;  2.  That  it  was  incompetent  for  the  respondent  to  pro- 
secute qua  heritor,  because  he  was  not  legally  infoft  in  the 
lands,  as  it  appeared,  from  his  sasine  produced  as  his  title, 
that  the  infeftment  had  not  been  taken  upon  any  part  of  the 
lands  conveyed  to  him  but  at  the  manor  place  of  Brahan, 
situated  upon  other  lands  still  the  property  of  his  Lordship. 
3.  That  the  summons  was  irregular  in  point  of  form.    It 
was  not  subscribed  on  each  page,  but  on  the  last  only ;  nor 
subscribed  by  a  clerk  of  court,  but  only  by  a  procurator  of 
court,      4.  That   the   executions   and   the   citations    were 
equally  irregular,  these  having  been  executed  by  a  person 
not  an  oflScer  of  the  SheriflF  court,  but  by  a  messenger  at 
arms.  . 

The  respondent  replied,  1.  That,  in  point  of  fact,  he  was 
the  letter  of  the  lands  to  the  defenders,  who  therefore  had 
no  right  to  object  to  his  title,  whether  good  or  bad.  2. 
That  his  infeftment  was  perfectly  unexceptionable,  in  respect 
that  by  the  crown  charters  in  favour  of  Lord  Seaforth,  in- 
feftment taken  at  Castle  Brahan,  or  any  other  part  of  the 
lands,  was  declared  suflScient  for  all  or  for  any  of  the  differ- 
ent portions  of  the  lands  therein  contained.  3.  That  the 
authority  given  by  the  Sheriff  clerk  to  Mr.  Cameron  was 
suflScient  to  entitle  him  to  sign  the  summons  of  removing, 
especially  in  the  particular  circumstances  which  rendered 
new  summonses  necessary,  and  that  the  practice  of  the 
Sheriff  court  did  not  require  summonses  to  be  signed  on  each 
page.  4.  That  the  citations  were  perfectly  regular,  as  be- 
ing executed  by  a  person  who  was  furnished  with  the  com- 
mission of  a  Sheriff's  oflBcer.  It  appeared  that  a  first  sum- 
mons of  removing  had  failed  to  be  executed,  in  consequence 
of  the  officer  being  deforced,  by  the  whole  tenantry  rising 
up  and  mobbing  and  assaulting  him,  under  the  impression 
that  the  landlord  intended  to  extirpate  them  from  the  soil ; 
whereas  the  fact  was,  he  had  offered  them  all  a  renewal  of 
their  leases  at  a  small  increase  of  rent,  to  which  they  would 
not  agree. 
Aprill6,1802.  The  Sheriff  pronounced  this  interlocutor:  **  The  Sheriff 
"  having  considered  the  libelled  summons  of  removing, 
'<  Hugh  Innes,  Esq.  of  Lochalsh,  and  John  Mackenzie  of 
**  Allan  Grange,  his  commissioner,  pursuers,  against  (the  se- 
"  veral  tenants  are  here  specially  named),  with  the  defences 
**  given  in  for  them  respectively  by  John  M'Rae  and  Robert 
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"  Mackiel,  procurators  of  court,  of  the  same  tenor  and  import,       1803. 
"  with  the  foregoing  answers  for  the  pursuers,  instrument 


'*  of  sasine  taken  for  Mr.Innes,  and  considered  the  disposition  "nlaysom, 

**  whereon  the  said  sasine  proceeded,  (an  extract  whereof         v. 

"  was  produced  to  him),  and  the  clause  of  dispensation  in       innes. 

**  the  crown  charter,  which  is  particularly  disponed  to  the 

•^  pursuer,  whereby  he  was  expressly  authorized  to  take  in- 

"  feftment  upon  the  portions  of  land  which  were  disponed 

*^  at  the  manor  place  of  the  Castle  of  Brahan;  and  hav- 

'^  ing  also  taken  into  consideration  the  circumstances  stated 

'^  in  the  answers,  that  those  persons  who  are  now  defenders 

''  in  the  present  action  of  removing,  were  actually  decerned 

'*  against  to  remove  at  the  instance  of  Lord  Seaforth  and  his 

**  commissioners  preceding  the  term  of  Whitsunday  1801, 

''  and  did  continue  in  possession  for  the  last  year,  in  virtue 

"  of  a  set  or  tolerance  by  the  present  pursuer ;  in  conso- 

"  quence  of  which  he  may  fairly  be  considered  as  the  last 

*•  letter  of  the  lands  upon  them,  the  Sheriff  depute  there- 

*'  fore  repels  that  part  of  the  defence  which  rests  upon  the 

"  pursuer's  want  of  title  to  institute  the  present  process  of 

**  removing.     And  having  further  considered  the  objections 

<'  stated  by  the  procurators  for  the  defenders  to  the  copies 

**  of  the  summonses  of  removing  upon  which  the  citations 

**  against  the  defenders  were  made  out,  with  the  answers  by 

**  the  procurators  for  the  pursuers  to  these  objections,  find 

^*  that  those    regular  formal  summonses^    made    out   and 

**  signed  by  the  clerk  of  court,  which  were  sent  by  a  regular 

**  oflScer  of  court  to  be  executed,  who  was  maltreated  and 

**  deforced  by  a  lawless  mob  of  persons,  obviously  connected 

'*  with  the  defenders,  who  violently  assaulted  the  officer  and 

**  robbed  him  of  his  warrants,  to  the  disgrace  of  the  parties 

**  engaged  in  such  a  lawless  proceeding,  and  the  police  of 

*'  that  district  of  the  country  where  such  an  outrage  was 

**  allowed  to  be  carried   on :    and  further,   finds    by    the 

**  warrant  produced  under  the  hand  of  the  clerk-depute  of 

**  court,  that  Mr.  Cameron,  who  did  sign  the  summons,  had 

**  such  authority  as  was  sufficient,  in  the  circumstances  of  the 

**  case,  to  subscribe  the  said  summonses ;  and  still  further 

**  finds,  that  it  would  be  an  encouragement  to  such  lawless 

•*  proceedings,  if  an  objection  which  arose  out  of  the  illegal 

*•  and  unwarrantable  conduct  of  the  defenders,  their  friends 

**  and  adherents,  should  militate  in  their  favours ;  he  there- 

**  fore  repels  the  whole  objections  founded  on  any  pretend- 

''  ed  informality  in  the  summonses  or  citations ;  and,  in  re- 
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1803.       **  spect  no  peremptory  defences  have  been  stated  agiii 
'*  removal  on  the  part  of  any  indiyidual  defender,  deoei 


''"^g^c?^^'   "  against  them  all,  in  terms  of  the  libel,  to  remove." 

V.  On  reclaiming  petition,  the  Sheri£f  further  pronounc 

A  ril^"i802  *^^®  interlocutor : — "  Finds  there  are  many  new  facts  stat 

'       * "  therein  which  were  not  formerly  brought  under  his  viei 

''  that  the  law  respecting  the  necessity  of  taking  the  infe 

"  ment  upon  the  ground  of  the  land  disponed,   and  il 

"  objections  to  the  mode  pursued  in  the  present  instanc 

"  are  more  fully  stated  than  in  the  papers  formerly  given  i 

"  He  therefore  repones  the  petitioners  against  the  interl 

"  cutor  complained  of,  in  so  far  that  he  allows  them 

"  improve  the  executions  which  are  alleged  to  be  false, 

*'  next  calling,  adheres  to  that  part  of  the  interbcutor  cai 

'^  plained  of,  which  respects  the  formality  of  the  summonft^ 

'^  it  being  the  customary  practice  in  this  court,  for  the  Sb 

^'  riff  clerk  to  sign  only  the  last  page  of  each  summons,  ai 

*^  for  the  other  reasons  therein  stated.     He  also  repon< 

*'  them  against  that  part  of  the  interlocutor  complained  o 

**  which  repels  the   defence  founded  upon  the  pursuer' 

"  want  of  title ;  because,  before  finally  determining  on  tha 

''  point,  he  wishes  the  pursuer  to  produce  Lord  Seafortli'' 

**  or  his  commissioner's  disposition  to  him,  of  the  lands  ii 

**  question,  that  he  may  therefrom  judge  whether  the  duxm 

**  of  dispensation  in  Kenneth,  Earl  of  Seaforth^s  charted 

**  was  actually  disponed  or  not.    And  allows  the  pursuer  U 

'*  state  his  view  of  the  law  upon  the  legality  of  the  infeffc: 

''  ment  taken  at  Castle  Brahan,  in  answer  to  the  within  p€ 

"  tition,  before  finally  advising  the  question,  ordaining  tha 

"  if,  at  first  calling  of  the  cause,  the  defenders  shall  fail  \^ 

**  improving  the  execution  whereon  the  action  is  foundeJ 

"  that  then,  before  entering  into  any  further  defence,  the; 

"  and  all  of  them  must  find  caution,  in  terms  of  law,  withis 

"  the  space  of  eight  days  from  said  calling,  with  certificatiofl 

"  that  if  they  fail,  their  other  defences  will  not  be  listeoe« 

"  to." 

Answers  by  the  above  interlocutor  being  ordered  to  !► 
given  in,  and  answers  having  been  given  in,  the  Sheriff  agaL 
Maj  21, 1802.  pronounced  this  interlocutor : — ^*  Having  considered  the  re 
'*  claiming  petition,  with  the  Sheriff's  interlocutor  thereof 
'*  of  30th  April  last,  the  proceedings  in  court  of  3d  Maj 
'*  the  answers  now  given  in  to  said  reclaiming  petition,  av 
'*  within  replies  to  the  said  answers,  and  having  again  con- 
"  sidered  his  several  interlocutors  of  the  16th  April,  on  ti^ 
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*'  different  processes  of  removing,  and  which  were  reclaim-        i8<>3. 

**  ed  against,  with  the  utmost  attention,  he,  in  the  first 

^^  place,  refuses  to  allow  the  execution  of  the  summonses  to    '^  ^c.     * 

•*  be  improved,  on  the  pretext  that  Alexander  Bain  was  only  v. 

**  a  messenger  at  arms,  and  not  a  commissioned  officer  of       i»ne8. 

"  court,  undertaking  the  duty  of  a  Sheriff  officer  to  all  in- 

*'  tents  and  purposes,  liable  to  the  authority  and  regulations 

''  of  the  court,  under  whose  authority  and  sanction  he  did 

"  act ;  the  Sheriff  therefore  repels  that  ground  of  defence, 

''  as  he  also  does  that  which  respects  the  formality  of  the 

*'  last  executed  summons,  for  the  reasons  stated  in  the 

"  interlocutor  of  16th  April ;    and  having    weighed  and 

'*  considered  the  objections  stated   to  the  pursuer's  title 

<<  to    prosecute    the    actions    of    removing,    finds,    first, 

*'  That  it  is  admitted,  and  not  denied,  that  the  hail  pre- 

"  sent    defenders    were    decerned   to  remove,  as  at   the 

**  term  of  Whitsunday  1801 ;  and  that  by  their  disclamation 

"  of  the  defences  there  made  for  them,  they  did  completely 

"  acquiesce  in  that  decree  of  removing.     2dly,  That  the  sale 

<*  of  Lord  Seaforth  of  the  lands  in  question  took  place  in 

"  January  1801,  and  that  the  defenders  could  not  hold  their 

**  possessions  after  Whitsunday  through  any  right  derived 

*'  from  his  Lordship,  and,  of  course,  it  could  only  be  by 

'*  tolerance  of  the  succeeding  proprietor,  pursuer  in  the  ac- 

*'  tion  of  removing,  that  they  did  continue  their  possessions. 

"  And,  3dly,  That  the  defenders,  as  holding  their  posses- 

''  sions  from  him,  have  no  right  to  question  the  pursuer's 

"  title,  whether  it  be  legally  perfected  by  sasine  or  not ; 

*'  and  therefore  (without  discussing  the  question  of  law  as 

"  to  the  legality  or  formality  of  the  sasine  taken  at  Castle 

"  Brahan,  which  he  considers  to  be  jus  tertii  to  these  de- 

"  fenders,)  he  adheres  to  his  interlocutor  of  16th  April  in 

"  omnibuSf  and  decerns." 

On  advocation.  Lord  Olenlee  refused  to  pass  the  bill.  On  July  20, 1802. 
second  bill  of  advocation,  the  same  was  refused  by  the  Lord 
Ordinary  on  the  Bills,  stating  that  he  saw  no  reason  for  de- 
parting from  the  opinion  of  the  Lord  Ordinary  in  the  former 
bill.  Thereafter,  a  bill  of  suspension  was  presented,  which  met 
with  the  same  result  by  the  Lord  Ordinary,  and  the  Court.  Nov.  20.1802. 

Against  these  several  interlocutors  the  present  appeal  was 
brought  to  the  House  of  Lords. 

Pleaded  for  the  Appellants, — The  respondent  has  no  title 
to  sue,  1st.  Because  he  is  not  the  letter  of  the  lands ;  these 
having  been  let  by  Lord  Seaforth  to  the  appellants^  on  a 
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lease  for  nineteen  years,  of  which  many  years  are  yet  tc 
run ;    2d.  Because  the  respondent  has  brought  the  present 
action  as  heritable  proprietor,  founding  on  his  infeftment  or 
the  estate  ;  but  that  infeftment  gives  him  no  right  as  hert 
table  proprietor,  because  it  is  altogether  null  and  void. 
is  not  taken  upon  the  ground  of  the  lands  conveyed  to  hi^ 
but  upon  tlie  ground  of  other  lands  not  acquired  by  hi**- 
It  was  taken  at  Castle  Brahan,  upon  lands  still  the  proper 
of  the  former  proprietor.      And  this  was  done  upon  fc:. 
principle,  that  a  dispensation  clause  contained  in  a  char^ 
of  union  from  the  crown,  authorized  infeftment  to  be  so    ti 
ken  ;  but  this  is  a  mistake,  for  it  is  fixed  law,  that  when  j 
vassal  of  the  crown  has  executed  his  precept  of  sasine  wutd 
is  infeft,  and  afterwards  divests  himself  of  part  of  thone 
lands,  alienating  them  absolutely,  the  lands  so  conveyed  be- 
come disjoined,  are  dissolved  from  the  union,  and  therefore 
lose  the  benefit  of  the  dispensation  clause.     Therefore,  the 
infeftment,  in  this  case,  ought  to  have  been  taken  upon  the 
ground  of  the  lands  convoyed  and  severed  from  the  othen. 
Besides,  the  disposition  from  Lord  Seaforth  did  pot  coniey 
the  dispensation  contained  in  his  Lordships  charter  of  onion- 
On  the  contrary,  it  sets  forth,  that  sasine  is  to  be  taken  ft( 
the  village  of  Audelvo  for  the  wholo  lands  disponed,  de- 
nominated   the    barony    of   Lochalsh ;    and    the  precept 
of  sasine  requires  the  bailies  of  Lord  Seaforth  to  pass  to 
the  ground  of  the  lands  conveyed^  and  to  give  possessioa 
by  delivery  of  earth  and  stone  on  the  ground  of  the  said 
lands;       Separatim.      The  present  action  cannot  be  sus- 
tained, on  account  of  the  objections  in  point  of  form;  Is** 
The   summons   of  removing  was  not  subscribed  by  any 
clerk  of  court,  but  by  a  person  having  no  valid  commisnoo,    ; 
and  acting  as  procurator  for  tho  pursuers  in  that  very  action* 
2d.  The  summons  was  executed  by  a  messenger  at  tnns    ; 
in  the  character  of  Sherifif  officer,  while  he  was  not  a  Sheriff 
officer,  and  had  no  authority  to  act  in  that  capacity. 

Pleaded  for  the  Respondent. — The  respondent  has  an  un- 
doubted title,  independent  of  the  infeftment,  toinstitateand 
carry  on  the  removing  against  the  appellants,  as  being  the 
person  under  whom  they  held  their  possessions  for  the  year 
fiubsequent  to  Whitsunday  1801.  At  this  term  of  Whitsun- 
day 1801  all  connection  between  the  appellants  and  Lord 
Seaforth  entirely  ceased ;  for,  although  they  have  attempted 
to  deny  this  fact  in  the  proceedings  before  tho  Court  otS^'i- 
sion,  yet  it  is  pointedly  admitted  in  their  pleadings  before 
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3  Sherifif,  which  thej  cannot  now  retract.     In  alluding  to        1^03, 
>  action  of  removing  raised  by  his  Lordship  against  them, 


5y  state,  that  after  defences  were  lodged,  "  they  signed  a    finlatson, 
lisdamation  of  the  law  proceedings^  and  a  decree  of  re-         ^^' 
uoving  passed  against  them  of  course."    The  old  lease       imnies. 
ving  thus  ceased,  and  they  having  procured  a  tolerance  to 
for  a  year  longer,  the  respondent  was  entitled  to  consider 
^ir  right  so  to  sit  as  being  derived  from*  him  alone,  be- 
ise,  by  express  contract.  Lord  Seaforth  had  convoyed  to 
n  all  right  which  he  had  in  the  decree.     If,  therefore, 
3ir  last  year's  possession  was  held  under  the  respondent, 
By  have  no  right  to  call  in  question  his  title  to  the  lands, 
being  established  law,  that  a  person  from  whom  a  tenant 
rives  right,  may  insist  in  a  removing  against  such  tenant^ 
hough  his  title  is  so  defective  as  not  to  sustain  process  if 
dsted  against  a  tenant  in  other  circumstances.  Ersk.  Inst.  B. 

The  respondent's  title  to  insist  in  the  processes  of  remov."*^***^'^'^^* 
;»  as  heritable  proprietor,  is  equally  unquestionable  in 
^d  to  the  infeftment  objected  to  as  taken  at  Brahan 
L8tle.  The  infeftment  was  taken  in  precise  terms  of  the 
thority  and  warrant  contained  in  the  title  deeds  assigned 
him  by  his  author.  Lord  Seaforth.  Even  if  the  clause  in 
a  crown  charter  of  1781  had  been  a  simple  clause  of  union, 
would  have  warranted  the  infeftment  at  Brahan  Castle. 
It,  superadded  to  the  clause  of  union,  there  is  a  clause  of 
ipensation,  in  very  special  and  comi)rehensive  terms, 
lich  frees  the  question  of  all  doubt.  These  two  clauses 
Qst  not  be  confounded,  as  the  appellants  attempt  to  do, 
St  because  they  are  distinct,  and  their  legal  virtues  and 
Rects  not  the  same.  Union  is  effected  either  by  an  express 
iuse  in  a  charter  flowing  from  the  crown  ;  or  by  an  erec- 
>n  of  a  barony,  in  which  latter  case  union  is  implied  with- 
it  any  special  clause  in  the  charter ;  and  the  effect  is,  to 
>ld  the  lands  comprehended  within  it,  as  one  entire  con- 
SQOUs  estate,  although  containing  different  tenements  of 
Dd  lying  separate  from  each  other.  One  sasine  taken  on 
ty  part,  or  the  place  mentioned  in  the  charter,  is  good  for 
e  whole.  In  such  case,  of  course,  the  moment  a  part  of 
e  united  lands  is  sold^  the  union  is  dissolved  as  to  those 
^rtB,  and  infeftment  must  then  bo  taken  according  to  the 
Hal  form  ;  but  still  it  is  in  the  power  of  the  crown  vassal 
communicate  the  benefit  of  the  union  by  a  subaltern 
jht ;  and,  accordingly,  this  was  expressly  done  in  the  pre- 
nt  case.     But,  superadded  to  this  clause  of  union,  there  is 

VOL.  IV.  2  G 
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1803.       ^  special  clause  of  dispensation,  which  entirely  obTiates  th 
objection  stated,  arising  from  the  dissolution  of  that  unio 


BTHART 
WORTLEY. 


TBB  MARQUIS  \yy  gclHng  a  part,  because  such  a  clause,  not  resting  on  an 
^  '      '  such  principles,  is  adapted  to  the  event  of  the  land's  beic 

THE  RON.  J.  disunited  ;  and  provides  expressly  that  a  sasine  taken  onai 
one  part  shall  be  sufficient  for  the  whole,  however  local 
separated.     By  the  charter  from  the  crown  1781,  auch 
infcftment  was  nuthorized. 

The  summonses  of  removing  were  in  all  respects  regale 
and  agreeable  to  the  usage  in  the  Sheriff  courts.  It  has  ii< 
been  said  that  any  objection  lay  to  the  original  summoDsc 
which  were  subscribed  by  the  clerk  of  court  himself.  Th 
objections  only  apiply  to  those  which  Mr.  Cameron,  acting  oo 
der  the  authority  of  the  clerk  of  court,  has  subscribed,  after 
the  Sheriff  officer  had  been  despoiled  of  those  received  from 
tlie  Sheriff  clerk,  but  the  messenger  who  executed  had  a 
special  commission  to  do  so. 

After  hearing  counsel,  it  was 

Ordered  and  adjudged  that  the  interlocufdrs  be,  and  the 
same  are  hereby  affirmed. 

For  the  Appellants,  Wm.  Alexander^  Alex.  Maeonochie, 
For  the  Respondents,   Wm,  Adam^  Thomas  Baird, 

Note. — Unreported  in  the  Court  of  Sesaion. 


The  Most  Hon.  John,  Marquis  of  Bute,  and  ^ 
Herbert  Windsor  Stuart,  Esq.,  com*/ 
monly   called  Lord  Herbert  Windsor  >  AppellanU; 
Stuart,  second  son  of  the  said  Marquis  of  1 
Bute, ^ 

The  Hon.  James  Stuart  Wortley,  second)      „         ,  . 
son  of  John,  late  Earl  of  Bute,  \     Hespmia^ 

House  of  Lords,  4th  ilarch  1803. 

Service  —  Competition  of  Brieves  —  Entail  —  Clausi  of 
Destination  —  Devolution  Clause.  —  From  the  intenntf* 
riageof  Sir  George  Mackenzie  of  Rosehaugh's  family  withtke 
Bute  family,  Sir  George  executed  an  entail  of  his  estate  i 
Rosehaugb,  and  provided,  that  if  one  and  the  same  poK* 
should  happen  to  succeed  both  to  his  estate,  and  the  Bate  eititi» 
then,  in  that  case,  if  the  person  so  succeeding  should  happen  <> 
have  a  second  sod,  he  and  his  heirs  were  taken  bound  to  desiifc 
the  Roseliaagh  estate  in  favour  of  such  second  son.    A  cadet  i 
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ike  Date  familj  succeeded  to  both  estates,  and  had  several  sons.         igo3. 
Rib  eldest  became  third  Earl  of  Bute ;  and  his  second  son^  James 


Stuart,  afterwards  Lord  Privy  Seal,  succeeded  to  the  Rosehaugh  thk  marquis 
«statc.  The  Lord  Privy  Seal  died  in  1800,  without  issue.    His  elder  ^^  ""^e,  &c. 
biother  John,  had  died  before  him  in  1792,  leaving  several  sons,   ^n^  „qj,^  j 
John,  now  fourth  Earl  of  Bute  (and  first  Marquis),  and  James  Stuart      stuakt 
Wortlej,  the  respondent,  and  others;   but  when  the  Lord  Privy     ^^Rtlev. 
^^  died  in  1800,  John,  the  fourth  earl^  had  also  several  sons ;  and 
^  question  was,  Whether,  according  to  the  construction  of  the 
destination  of  the  entail,  the  second  son  of  the  third  earl,  or  the 
Mcond  son  of  the  fourth  Earl  of  Bute,  was  entitled  to  succeed  to 
the  estate  of  Rosehaugh.     Held,  that  the  second  son  of  the  third 
Earl  was  entitled  to  be  preferred,  as  tiie  person  nearest  to  the 
maker  of  the  entail.     Affirmed  in  the  House  of  Lords. 

Sir  George  MackoDzio  of  Rosehaugh  was  twice  married. 
By  his  first  wife  he  had  two  daugiiters,  Agne8,  married  to 
James  Staart,  hereditary  Sheriff,  and  afterwards  Earl  of 
Bote,  and  Elizabeth,  married  first  to  Mr.  Cockbiirn  of  Lang- 
ton,  and  secondly,  to  Sir  James  Mackenzie,  Bart.  By  his 
*©cond  wife  Sir  George  had  issue — one  son,  George. 

In  these  circumstances.  Sir  George  made  a  settlement  of  June  4,  16d9. 
m  estates  under  a  strict  entail,  whereby  they  were  con- 
veyed to  his  son  George,  and  the  heirs  male  of  his  body ; 
^hom  failing,  to  the  heirs  male  of  his  own  body  ;  whom  fail- 
"^ft  to  any  person,  or  persons,  that  ho  (Sir  George)  had 
"^en,  or  should  thereafter  nominate  and  appoint  to  be  heirs 
^f  tailzie  to  succeed  to  his  estate,  failing  heirs  male  of  his 
*^ti'8  body,  or  of  his  own,  by  any  writing  under  his  hand. 

Accordingly,  of  this  same  date.  Sir  George  executed  a  deed 
^^  nomination,  which,  after  reciting  generally  the  deed  of 
^ntail,  proceeded  thus  ; — 

•*  And  being  now  resolved  to  condescend  upon  the  per- 

*  %ons  whom  1  design  to  succeed  to  my  lands,  heritages,  and 
other  estate,  failing  heirs  male  of  my  said  son's  and  my 
own  body.  Therefore,  and  in  regard  thati  havesuflSciently 
provided  the  daughters  of  my  first  marriage,  and  that  the 

*  greatest  part  of  my  estate  has  been  conquest  by  mo  since 
my  marriage  with  the  said  Dame  Margaret  Ualiburton, 

'  my  present  spouse,  Wit  ye  me  to  have  nominated,  do* 
**  signed,  and  appointed.  Likeas  I,  by  these  presents,  no- 
'  minate,  design,  and  appoint,  to  succeed  to  my  lands,  ba- 
"  ronies,  tcinds,  and  all  other  heritage  whatsoever,  particu- 
"  larly  and  generally  mentioned  in  the  foresaid  disposition 
'  and  assignation,  the  heirs  female  lawfully  to  be  procreate 

*  of  the  body  of  the  said  George  Mackenzie,  my  son,  tho 
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1H03.        **  eldest  heir  female  always  secluding  thereafc,  and  succeei 
ing  without  division,  and  the  heirs  male  to  be  procrea 


oF^nTr&c"  "  ^^  *^®  ^^^^  '*^^^  female  her  body  ;  which  failing,  the  hei 

V. '        **  female  to  be  procreate  of  her  body  ;  which  failing,  ti 

THE  HON.  J.  «  jieira  female  to  be  procreated  betwixt  mo  and  the  aa 

8TUABT 

voETLBT.  *'  Dame  Margaret  Haliburton,  my  spouse,  the  eldest  hi 
**  female  secluding  the  rest,  and  succeeding  without  di 
'-  Bion  as  said  is;  which  failing,  the  heirs  female  to  be  p* 
'*  create  of  my  body  in  any  other  lawful  marriage,  the  eldL 
*'  always  secluding  the  rest,  and  succeeding  without  dirai< 
*'  and  the  heirs  male  to  be  procreate  of  the  said  heirfeocij 
"  her  body  ;  which  failing,  the  heirs  female  to  be  procrea 
••  of  her  body." 

Then  follow  limitations  to  the  issue  male  of  his  daughters 
in  the  following  terms : — "  Which  failing,  the  second  ton 
**  procreate,  or  to  be  procreate,  betwixt  Agnes  MackeoM 
*'  my  eldest  daughter,  spouse  to  James  Stuart,  Sheriff  o 
*'  Bute,  and  the  heirs  male  of  that  second  son's  hoif 
*'  which  failing,  the  third  son  lawfully  procreate  or  to  b 
''  procreate  of  her  body,  and  the  heirs  male  of  her  body 

No.  I.  *'  which  failing,  the  fourth  and  remanent  sons  to  be  procreal 

*'  of  her  body,  and  the  heirs  male  of  their  bodies,  in  ordt 
**  after  others,  according  to  the  priorities  of  their  births." 
^'  Which  failing,  the  second  son  procreate  or  to  be  pn 
**  create  of  Elizabeth  Mackenzie,  my  second  daughter,  spoul 
'*  of  Archibald  Cockburn,  younger  of  Langton,  and  theheii 
**  male  of  that  second  son'^s  body ;  which  failing,  the  thic 
''  son  to  be  procreate  of  her  body,  and  the  heirs  male  of  h 

No.  2.  "  body  ;  which  failing,  the/ourth  and  remanetit  sons  to  I 

**  procreate  of  her  body,  and  the  heirs  male  of  their  bodie 
**  in  order  after  others,  according  to  the  priority  of  the 

No.  3.  «(  births."     "  Which  failing,  the  eldest  or  only  son  procreat 

**'  or  that  shall  be  procreate  of  the  said  Agnes  Mackenxi 
"  Lady  Bute,  my  eldest  daughter ;  and  failing  of  him  by  d 
"  cease,  his  second  son^  and  the  heirs  male  of  the  said  secoi 
*'  son's  body ;  which  failing,  the  third  and  remanent  sons 
'*  the  said  eldest  or  only  son,  and  the  heirs  male  of  tbei 
"  body,  successive," 

No.  4.  ««  Which  failing,  the  eldest  and  only  son  procreate,  ortc 

**  be  procreate,  of  the  said  Elizabeth  Mackenzie,  Ladj  Lin; 
**  ton,  my  second  daughter ;  and  failing  of  him  by  deoeiN 
**  his  second  son^  and  the  heirs  male  of  the  said  second  son' 
**  body ;  which  failing,  the  third  and  remanent  sons  of  theni 
'<  eldest  or  only  son,  and  the  heirs  male  of  their  body  w 
"  cessive.'' 
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Then  followed  the  limitation,  on  the  construction  of  which       1H03. 
the  present  question  of  competition  arose. 


**  Which  failing,  the  eldest  son  of  my  eldest  daughter's  the  marquis 
**  eldest  son,  and  his  sons,  and  male  descendants  of  the^^"^^  ' 
"  masculine  line,  without  interruption  of  female,  in  manner  tbe  hon.  j. 
"  and  according  to  the  order  above  written  ;  which  failing,     JJ^rtlbt. 
"  the  eldest  son  of  the  said  eldest  son  of  my  second  daugh-        No.  5. 
"  ter,  and  his  sons  and    male  descendants  of    the   mas- 
**  caline  line,  without  interruption  of  female,  in  manner  and 
**  according  to  the  order  foresaid  ;  the  second  and  other 
"  younger  sons,  and  the  heirs  male  of  their  body,  succeed- 
•*  ing  to  my  said  estate  successive ;  and  they  failing ^  the 
•*  eldest  succeeding  in  the  last  place,  and  Ins  second  and  other 
*'  sons,  and  their  foresaids,  in  the  order  above  specified, 
*'  from  time  to  time,  so  long  as  there  shall  be  any  sons  or  male 
"  descendants  of  my  said  daughters  to  succeed  to  my  estate. 

^^  And  which  all  failing^  Simon  Mackenzie,  only  lawful  No.  6. 
"  son  to  the  deceased  Simon  Mackenzie,  my  brother  ger- 
'*  man,  and  the  heirs  male  lawfully  to  be  procreated  of 
"  his  body;  which  failing,  to  Mr.  Colin  Mackenzie,  advo- 
**  cate,  one  of  the  commissaries  of  Edinburgh,  my  brother 
**  german,  and  the  heirs  male  lawfully  procreate,  or  to  be 
"  procreate,  of  his  body  ;  which  failing,  the  said  George 
**  Mackenzie,  my  son,  his  other  nearest  and  lawful  heirs  male 
**  whatsomeyer,  which  all  failing,  his  heirs  and  assignees 
"  whatsomever." 

"  With  and  under  the  provisions  after  specified ;  viz.  in 
"  case  it  shall  happen  the  second  sons  of  my  eldest  or  se- 
"  cond  daughters,  or  their  descendants,  to  succeed  to  the 
**  estate  of  Bute  or  Langton  respective^  or  if  my  estate  shall 
**  fall  to  either  of  their  eldest  sons,  according  to  the  substi- 
**  tntion  and  order  of  succession  before  mentioned,  then, 
**  and  in  these  cases,  or  any  of  them,  and  for  the  preserving 
*'  of  my  estate  entire  and  distinct,  without  confounding  with 
«*  theirs,  it  is  hereby  provided,  That  when  one  and  the  same 
**  person  shall  happen  to  succeed  both  to  my  estate  and  the 
•*  Sheriflf  of  Bute's,  or  to  Langton's,  then,  and  in  that  case, 
•*  if  the  person  so  succeeding  have  a  second,  or  shall  hap- 
**  pen  to  have  a  second  son,  he  and  his  heirs  shall  be  holden 
**  to  denude  themselves  of  mv  estate  in  favours  of  the  said 
"  second  son,  and  the  heirs  male  of  his  body ;  which  fail- 
'*  ing,  to  the  other  heirs  male  and  of  tailzie,  in  manner  and 
"  according  to  the  order  above  written." 

^*  Likeas,  in  the  case  foresaid,  when  my  estate,  and  one  of 
*'  the  other  estates  shall  fall,  and  be  settled  on  one  and  the 
"  samo  person,  it  shall  be  lawful  to  the  second  or  younger 
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1803.        **  son  descending  of  the  person  succeeding  to  both  the 
'*  estates,  to  obtain  themselves  served,  retoared,  and  i 


TUE  MABQui8  4<  Jq  ^y  estatc,  containcd  in  the  foresaid  letters  of  dispoi 

OP  BOTE,  &C.  •',  .  1./.  ..  •  -, 

V.  ''  and  assignation,  as  heirs  of  provision  thereto,  and  the 

THB  HON.  J.  <«  gon  succeeding  to  both  the  said  estates,  his  right,  T€ 

STUART 

woRTLBY.     **  *"^  infeftment  of  my  estate  shall  become  Toid  and  ei 
"  as  if  it  had  not  been. 

*'  And,  further,  with  this  express  provision,  that  il 
"  eldest  daughter  shall  have  no  second  or  younger  son 
"  the  estate  would  fall  to  him,  and  if  my  other  dauj 
*'  shall  have  a  second  son  for  the  time,  in  that  case  the  e 
**  shall  fall  to  the  second  or  younger  son  of  either  ol 
**  daughters  who  shall  exist  for  the  time  ;  and  if  thereb; 
"  estate  shall  fall  to  tho  second  or  younger  son  of  in; 
"  cond  daughter,  in  that  case  he  shall  have  right  to 
''  said  estate,  and  to  tho  mails,  profits,  and  duties  thei 
*'  ay  and  while  the  existence  of  a  second  son  of  my  el 
**  daughter,  and  upon  whose  existence  he  shall  be  ho 
"  to  denude  in  favours  of  tho  said  second  son  of  my  e) 
"daughter,  and  his  heirs  of  provision,  according  to 
**  order  contained  in  this  nomination,  and  always  undei 
**  reservations,"  &c. 
1692.  Upon  the  death  of  Sir  George  Mackenzie,  the  entail 

deed  of  nomination  were  registered  in  the  register  of 
zies;  and  George  Mackenzie,  his  only  son,  tho  insti 
made  up  his  titles  to  tho  estate  in  terms  of  these  di 

1707.  George  Mackenzie  died  in  1707  without  issue,  and  the 
the  succession  opened  to  the  i^sue  of  Sir  George  Mac 
zie's  daughters,  Agnes  and  Elizabeth. 

^  Agnes,  Countess  of  Bute,  had  issue  only  one  son,  Ja 

called  Lord  Mountstuart,  who  afterwards  became  the  se 
Earl  of  Bute. 

On  the  death  of  George  Mackenzie,  son  to  Sir  Qe< 

1708.  Lord  Mountstuart  took  out  a  brieve  from  Chancery  to  f 
himself  heir  of  tailzie  to  his  grandfather.  Sir  George, 
was  opposed  by  Sir  George's  second  daughter,  Mrs.  I 
both  Cockburn  of  Langton,  then  recently  married  tc 
James  Mackenzie,  Bart.,  on  the  ground  that,  by  the  et 
her  second  son  was  preferable  to  Lady  Bute's  eldesi 
only  son,  and  therefore,  that  Lord  Mountstuart  could  nc 
served  till  it  should  bo  certain  whether  Lady  Macke 
should  have  a  second  sou  or  not.  The  Court  of  Sm 
however,  unanimously  found  that  Lord  Mountstuart  was 
titled  to  proceed  in  his  service. 

But  Lady  Mackenzie,  having  soon  after  been  deliFcred 
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a  second  son,  George,  a  process  was  brought  in  his  name,       1803. 
and  in  name  of  his  father,  concluding  for  reduction  of  that 


service,  and  for  having  it  found  that  Lord  Mountstuart  was  ^^^  marquis 

l_  Ji,  -»       '        n  /.f.  1  OF  BCTK,  &C. 

bound  to  denude  in  favour  of  this  second  son.  ,;. 

The  Court  of  Session,  of  this  date,  found  that  Lord  Mount-  the  hon.  j. 

STUART 

Stuart  was  bound  to  denude  in  favour  of  such  infant  son.   A     ^ortlby. 
reclaiming  petition  was  presented ;  but  before  it  was  dis- 
posed of,  the  infant  son  of  Lady  Mackenzie  having  died,  a 
fresh  petition  was  presented,  stating  this  fact,  and  of  course 
the  estate  remained  in  Lord  Mountstuart  as  before. 

On  his  father's  death,  of  this  date,  he  became  the  second  I^ec-  I3i  1709. 
Earl  of  Bute,  and  succeeded  to  these  estates,  both  of  Bute 
and  Sir  George  Mackenzie,  and  enjoyed  them  until  his  death 
in  1722. 

He  had  two  sons,  John,  the  respondent's  father,  afterwards 
the  third  Earl  of  Bute,  and  the  late  James  Stuart  Mackenzie, 
afterwards  Lord  Privy  Seal.  And,  in  terms  of  the  entail  of 
the  Mackenzie  estate,  he  was  bound  to  denude  himself  of  that 
estate  in  favour  of  James  Stuart  Mackenzie,  his  second  son. 
But  somehow  or  other  he  was  allowed  to  possess  both  estates 
until  his  death  in  1722,  when  he  was  succeeded  in  his  hon-  ^722. 
ours  and  estate  of  Bute  by  his  eldest  son,  John. 

The  second  son,  James  Stuart,  then  Lord  Privy  Seal,  suc- 
ceeded to  Sir  George  Mackenzie's  estate,  and  completed 
titles  under  the  entail,  and  held  and  possessed  his  estates 
until  his  death  in  1800. 

The  Lord  Privy  Seal  was  married  to  Lady  Elizabeth 
Campbell,  daughter  of  John,  Duke  of  Argyle  and  Green- 
wich. There  was  no  issue  of  this  marriage.  John,  then 
Earl  of  Bute,  his  elder  brother,  had  died  in  1792,  leaving 
several  sons,  John,  now  Earl  and  Marquis  of  Bute,  the  Hon. 
James  Stuart  Wortley,  the  respondent,  and  second  son  of 
the  said  third  Earl,  and  other  younger  sons. 

But  when  the  Lord  Privy  Seal  died  in  1800,  the  then  Mar- 
quis of  Bute  (fourth  Earl)  had  also  several  sons ;  and  the 
question  which  arose  was,  whether  Sir  George  Mackenzie's 
estate  should  go  to  the  second  son  of  the  third  Earl  of  Bute, 
or  to  the  second  son  of  the  fourth  Earl,  now  Marquis  of  Bute, 
who  was  Lord  Herbert  Stewart,  one  of  the  other  aj)pellants. 

It  seems  that  the  Lord  Privy  Seal  had  executed  various 
deeds  in  regard  to  his  estates,  whereby  he  adopted  the  des- 
tination in  the  entail  of  Sir  George  Mackenzie,  and,  it  was 
alleged^  manifested  a  conviction  that  the  respondent  was 
the  heir  of  entail  entitled  to  succeed  to  him,  failing  the  heirs 
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180.3.       of  his  own  body,  under  the  laHt  of  which  he  was  eallc 
under  the  description  of  second  son  to  the  last  Earl  of  Bate 


lVuvTF.Xc.      Thus,  the  Lord  Privy  Seal  having  paid  off  and  taken  co' 
r.  *        veyances,  in  the  name  of  trustees,  to  certain  debts  owing  1 

•iiiK  HON.  J.   gjp  George  Mackenzie  at  his  death.     His  Lordship,  of  th 
woRTLET.     date,  executed  a  discharge  of  these  debts  in  favour  of  tl 

Not  20, 1799.  respondent  nominatim,  and  the  other  heirs  of  entail.  Afl 
enumerating  the  debts  and  conveyances,  and  bis  intent! 
of  relieving  the  estate  of  these  burdens,  he  adds,  *<  Thdi 
*'  fore,  and  for  the  love,  favour,  and  affection  I  have  ai 
'*  bear  to  tlie  Hon.  James  Stuart  Wortley,  my  nephe* 
''  second  son  of  the  deceased  John,  Earl  of  Bute,  my  bn 
*'  thcr  german,  and  presumptive  heir  to  me  in  the  said  er 
''  tailed  estate,  and  for  the  regard  I  have  to  the  other  heir 
*'  of  entail,"  &c.,  and  therefore  discharges,  &c. 

In  the  application  made  to  the  Court  of  Session,  Lord 
Bannatyne  and  Balmuto  were  appointed  assessors  to  th 
macers,  in  deciding  upon  the  merits  of  the  question  whie 
might  be  stated  to  them  in  the  competition  of  brieves;  an' 
parties  having  been  heard  by  counsel,  the  macers,  by  the  ad 
vice  of  their  assessors,  made  avizandum  to  the  Courl,  an 
appointed  the  parties  to  give  in  informations  upon  tl^ 
merits  of  the  question  in  dispute. 

On  advising  these,  and  the  arguments  of  parties,  th 

Dec  .3,  1801.  Court  unanimously  pronounced  this  interlocutor: — "Upon 
*'  report  of  Lord  Bannatyne,  one  of  the  assessors  in  tbe  coir 
"  petition  of  brieves  presently  depending  before  the  macen 
"  purchased  from  His  Majesty's  Chancery,  by  each  of  th 
*'  Honourable  James  Stuart  Wortley,  second  son  of  Johi 
*'  the  last  Earl  of  Bute ;  the  Most  Noble  John,  preset 
''  Marquis  of  Bute ;  and  the  Right  Honourable  Herbei 
•*  Windsor  Stuart,  commonly  called  Lord  Herbert  Stuart, « 
'*  cond  son  of  the  said  Marquis,  for  being  respectively  serve 
'*  heir  of  tailzie  and  provision  to  the  Right  Honourable  tb 
**  late  James  Stuart  Mackenzie  of  Rosehaugh,  Lord  Prii 
*'  Seal  of  Scotland  ;  and  having  advised  the  informatioi 
*'  given  in  fur  the  said  Marquis  of  Bute  and  Lord  Herbe 
**  Stuart  on  the  one  part,  and  for  the  Honourable  Jam* 
"  Stuart  Wortley  on  the  other  part,  the  Lords  find  that  tl 
"  succession   in    question  devolves  upon  the   said  Jam 


♦  Lord  President  Campbell  said, — "This case  arises  out  of  ^ 
construction  of  the  terms  of  a  destination  of  succession.  The  true  0 
probable  meaning  of  the  terms  used  in  the  deed  favours  Mr.  Stm 
Wortlej's  claim  ;  for  the  maker  of  the  tailzie,  by  using  the  f*r 
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**  Stuart  Wortley,  and  therefore  remit  to  the  niacers  to  pre-       18*)3. 

•*  fer  bis  claim  in  the  competition,  and  to  proceed  in  his    ■ 

*•  service  accordingly;'  ''"*'  marquis 

Against  this  interlocutor  the  present  appeal  was  brought  v. 

to  the  House  of  Lords.  ^""^^  "***'•  '' 

8T  U ART 

Pleaded/or  the  Appellants.  The  succession  must  be  re-  wortley. 
gulated  by  what  appears  to  have  been  the  intention  of  Sir 
George  Mackenzie^  in  a  case,  or  under  circumstances,  like  the 
present,  and  that  intention  must  be  gathered  from  tbo  scope 
and  terms  of  the  deed  of  nomination  alone.  The  respond- 
ent, in  the  Court  below,  attempted  to  bring,  in  aid  of  that 
construction  which  he  contended  for,  the  opinions  said  to 
have  been  entertained  by  members  of  the  family  and  others  ; 
and  the  terms  of  certain  deeds  executed  relative  to  the  estate 
by  the  late  Mr.  Stuart  Mackenzie.  But  tho  appellants  trust 
that  such  extraneous  and  irrelevant  matter  will  not  be  in- 
troduced here  ;  or,  if  it  is,  they  are  confident  it  will  be  dis- 
regarded by  your  Lordships. 

The  words  of  limitation  in  the  deed  itself  must  be  alone 
looked  to ;  and  the  words  of  limitation,  under  which  one  of 
the  present  parties  must  take  the  estate,  or  be  served  heir, 
are,  **  The  eldest  son  of  my  eldest  daughter's  eldest  son, 
''  and  his  sons  and  male  descendants  of  the  masculine  line, 
'*  without  interruption  of  female ;"  a  description  directly  ap- 
plicable (in  the  course  of  events)  to  the  late  Earl  of  Bute 
and  his  family.  But  the  late  Earl  having  died  before  the 
Buccession  opened,  the  limitation  is  confined  to  his  sons  and 
male  descendants ;  and  the  question  is,  which  of  them  must 
take? 

The  sons  and  male  descendants  of  a  certain  person  in  the 
destination  of  real  estate,  is  precisely  synonymous  with  the 
more  technical  phrase  of  the  heirs  male  of  the  body  of  that 
person  ;  and  were  there  no  more  in  tho  limitation  or  deed  in 
question^  the  appellant,  the  Marquis,  would  unquestionably 
both  take  and  keep  the  estate,  as  the  heir  male  of  the  body 
of  the  person  described.  He  trusts  it  will  appear  that  tho 
additional  words  in  the  limitation  cannot  prevent  him  from 
taking.  Whether  he  is  entitled  to  keep  it,  is  a  separate 
question,  depending  on  the  after  condition,  which  imposes  an 


*  sons,'  and  <  sons  of  sons,'  seems  to  have  a  predilection  for  those  near- 
est to  himself^  rather  than  those  whom  the  law. prefers.  Yet  if  the 
question  had  not  occurred  until  another  generation  had  become  ex- 
lir.ct,  there  would  have  been  great  difficulty." 
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1^3.       obligation  on  those  ^ho  possess  the  family  estate  of  Bui 
and  who,  at  the  same  time,  have  more  sons  than  one, 

oF^BUTE^^x.  ^'v^st  themselves  in  favour  of  the  second  son,  but  und 
V.         no  such  obligation  in  favour  of  any  other  person. 

^"  TrART  '  ^^®  respondent  says  that  the  limitation  is  not  simply 
wuRTLKT.  the  sons  and  male  descendants  of  Sir  George  Mackenzi- 
eldest  great  grandson  by  his  eldest  daughter,  but  to  sa 
sons  and  male  descendants,  in  manner,  and  according  to  i 
order  be/ore  written ;  and,  referring  to  the  prior  limitatii 
he  says,  the  order  alluded  to  was,  that  the  younger,  or  i 
cond  sons  of  the  person  described  should  take  in  preferei 
to  the  eldest. 

But  this  construction  rests  upon  two  fallacies:  1st. 
taking  the  case  precisely  as  it  has  occurred,  and  supposii 
the  limitation  descriptive  of  the  late  Earl  of  Bute,  and  h 
immediate  issue  male,  just  as  if  he  and  they  bad  bee 
named.  2dly.  In  taking  the  word  sons  only,  and  sinkin 
the  more  comprehensive  term  male  descendants  Tb 
maker  of  the  deed,  in  limiting  the  estate  to  the  cldef 
branch  and  main  stock  of  the  Bute  family,  after  a  variety  c 
substitutions  or  remainders  should  be  exhausted,  must  hav 
had  it  in  view,  that  when  the  succession  opened  (if  it  ef€ 
did),  there  might,  and  probably  would  be,  several  or  man 
generations  or  branches  existing,  all  sprung  from  the  earn 
stem.  It  could  not  then  be  his  meaning  that,  in  such  aca£< 
the  Rosehaugh  estate  should  go  to  a  remote  (perhaps  a 
obscure)  cadet  of  the  Bute  family,  in  preference  to  tl 
actual  representative  of  that  family  and  his  sons,  unless  1 
was  guided  by  singularity  and  whim,  which  is  not  to  be  su] 
posed.  Without  going  out  of  the  deed,  the  term  used,  ma 
descendants,  seems  decisive  of  the  intention.  The  estate 
to  vest  in  the  heir  male  or  representative  of  the  family,  sol 
ject  to  an  obligation  of  divestment  in  favour  of  his  secoi 
son,  if  he  had,  or  should  come  to  have  one.  It  will  be  o 
served,  that,  in  the  former  substitutions,  the  word  sons  on 
is  used,  evidently  because  the  maker  of  the  deed  could  wi 
certainty  state  the  ramifications  at  that  early  stage;  b 
when  he  comes  to  the  more  distant,  the  term  is,  sons- 
male  descendants. 

If  the  late  Earl  of  Bute  had  survived  his  brother,  3J 
Stuart  Mackenzie,  it  is  indisputable  that  he  would  ha' 
taken  the  Rosehaugh  estate  under  the  limitation  ^<  to  tl 
"  eldest  son  of  Sir  George  Mackenzie's  eldest  daughte: 
''  eldest  son,"  and  he  would  have  been  entitled  to  keep 
but  for  the  operation  of  the  condition  attaching  on  the 
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who  held  the  Bute  estate  at  the  same  time.     For  it  will  be       1803. 

attended  to,  that  the  excluBion  from  the  Rosehaugh  estate,    

or  obligation  to  give  it  up,  is  not  in  respect  of  being  the  ^^3^^"^^^^^^^ 
representative  of  the  Bute  family,  but  in  respect  of  being  v. 

the  holder  of  the  Bute  estate  ;  so  that  if  this  latter  estate  "^""^  ^^^^'  ^' 

,  /.I  bTDART 

had  been  out  of  the  family,  or  out  of  the  person  of  the  last  wortley. 
£arl,  he  would  have  been  entitled  to  retain  the  Rosehaugh 
estate  so  long  as  he  lived.  If  such  was  the  condition,  or 
the  right  of  the  late  Earl,  it  seems  impossible  to  figure  a 
difference  in  the  condition  and  right  of  the  present  Earl, 
the  appellant,  who  stands  in  the  place  of  his  father;  and, 
being  his  heir  and  representative,  is,  without  any  forced 
construction,  the  person  entitled  to  take,  under  the  limita- 
tion  in  question. 

Even  if  it  were  allowced  that  the  words  annexed  to  the 
limitation  in  question,  which  the  respondent  relies  on,  make 
out  the  proposition,  that  in  every  case  of  there  being  two  or 
more  brothers,  descendants  of  the  tailzier's  daughters  in  the 
male  line,  the  second  and  younger  are  preferable  to  the 
eldest ;  or,  in  other  words,  that  the  eldest  must  rank  as  if 
he  were  the  youngest,  which  is  the  utmost  length  the  words 
can  go,  still  it  does  not  determine  the  question.  Whether,  in 
the  case  of  there  being  two  or  more  generations  of  male 
descendants  from  the  tailzier's  eldest  great  grandson,  when 
the  succession  opens  to  them  by  the  failure  of  the  younger 
branches  of  the  family,  is  the  second  son  of  the  last,  or  the 
second  son  of  the^r^^  holder  of  the  Bute  estate,  the  person 
favoured,  or  who  was  intended  to  take  the  Rosehaugh  estate? 
The  appellants  flatter  themselves  that  it  must  appear  that  there 
is  nothing  in  the  words  used  to  confine  the  meaning  to  the 
earliest  generation ;  that  it  is  more  natural  or  reasonable  to 
construe  them  to  mean  the  latest^  and  that  this  construction 
does  the 'least  violence  to  the  legal  course  of  succession. 
2.  Independently  of  the  words  used  in  the  limitation,  the 
meaning  is  to  be  collected  from  other  parts  of  the  deed. 
From  the  whole,  it  is  perfectly  clear  that  Sir  George  Mac- 
kenzie's object  was  to  vest  his  estate,  failing  issue  male  and 
female  of  his  second  marriage,  or  the  nearest  cadet  of  the 
Bute  family,  and  so  favour  that  family,  as  far  as  was  consis- 
tent with  another  object,  viz.  that  of  making  a  distinct  fa- 
mily to  represent  his  own.  It  runs  through  the  whole  deed 
that  he  was  chiefly  guarding  against  his  estate  and  the  Bute 
estate  being  held  by  the  same  person.  If  that  was  impos- 
sible, by  his  having  no  person  to  represent  him  but  the 
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1803.       holder  of  the  Bute  estate,  the  provision  is,  that  the  represen- 
tation should  80  continue  till  the  head  of  the  Bute  family  had 


OF  B?TE  ^&r  *  second  son.    In  the  case  of  the  estate  going  to  the  younger 
V, '        branches  of  the  Langton  family,  because  of  there  being  no 

^^STUART^'  younger  branches  of  the  Bute  family  at  the  time,  the  provi- 
voBTLKT.  sion  is,  that  immediately  on  the  existence  of  a  second  son  of 
Bute,  the  holder  of  the  Langton  family  shall  divest  himself. 
And  another  case  deserves  the  greatest  weight,  as  proving 
what  the  tailzier  meant  by  the  substitution  in  question,  be- 
cause it  is  impossible  but  it  must  have  occurred  to  his  mind. 
A  second  son  of  the  Bute  family  might  take  the  estate,  and 
then  become  the  representative  of  Bute,  by  the  failure  of 
his  elder  brother  without  issue  male ;  the  second  son  who 
took  might  have  younger  brothers ;  and,  according  to  the 
respondent's  hypothesis,  the  Rosdiaugh  estate  ought  to 
have  been  directed  to  pass  to  those  younger  brothers.  But 
there  is  no  such  direction  in  the  deed.  The  direction  is, 
that  if  the  person  so  taking  and  becoming  possessed  of  the 
Bute  estate,  has  a  second  son  of  his  own  body,  he  shall 
divest  himself  of  the  Kosehaugh  estate  in  favour  of  that 
second  son  ;  but  if  he  has  no  second  son,  he  shall  keep  the 
estate,  along  with  that  of  the  Bute,  till  one  exists.  Not  a 
syllable  of  the  brother's  taking  appears,  or  a  preference  of 
the  younger  branches  of  the  first  generation  to  the  younger 
branches  of  the  second  or  later  generations. 

Pleaded  for  the  Respondent, — The  question  between  the 
parties  comes  to  a  very  short  and  simple  issue.  There  are 
no  difficult  points  of  law  to  be  discussed  ;  there  are  none  of 
those  perplexing  ambiguities  which  sometimes  occur  in 
deeds  containing  long  substitutions;  there  is  no  occasion 
even  to  resort  to  any  of  those  rules  which  lawyers  have  laid 
down  for  discovering  the  meaning  of  a  testator,  where 
doubtful.  The  distinguished  and  eminent  person  upon 
whose  deed  the  present  question  arises,  as  he  was  fully 
able,  so  he  has,  in  the  branch  of  the  substitution  now  under 
consideration,  expressed  himself  with  such  clearness  and 
precision,  as  to  leave  no  room  for  serious  doubt.  Indeed 
the  respondent  cannot  but  admire  the  ingenuity  discovered 
in  fctrming  any  thing  that  wears  even  the  smallest  semblance 
of  an  argument  on  the  other  side. 

As  the  heirs  male  of  George  Mackenzie,  the  entailer's  son, 
and  of  Sir  George  Mackenzie  himself,  called  by  the  original 
deed  of  entail,  have  failed  ;  as  the  heirs  female  of  the  body 
of  George   Mackenzie  and   of  the   marriage   between   Sir 
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George  and  Dame  Margaret  Haliburton,  his  second  wife,  call-       1803. 
e«J  by  the  first  clause  of  the  deed  of  nomination,  have  also 


failed;  as  the  second,  third,  fourth,   and  remanent  sons  of ^^^^^^^'^^^^ 
Sir  George's  two  daughters,  and  the  heirs  male  of  the  bodies  v. 

of  these  sons,  called  by  the  next  clause  in  the  deed  of  no-  ^"  ^^^'  ^' 

8TITABT 

mination,  marked  No.  1,  have  likewise  failed^  as  well  as  the    wortlkt. 
heirs  called  under  the  clause  No.  2  ;  James,  second  Earl  of 
Bute,  the  only  son  of  Agnes  Lady  Bute,  succeeded,  and,  after 
him,  his  second  son,  the  late  Lord  Privy  Seal ;  but  he  hav- 
ing died  without  heirs  male  of  his  body,  and  there  having 
been  no  third  or  younger  sons  of  James,  second  Earl  of  Bute, 
and  Mrs.  Cockburn's  sons  having  also  failed,   the  substitu- 
tions in  this  last  clause,  as  well  as  in  the  former  ones,  came 
to  an  end,  and  were  completely  exhausted,  and  of  conse- 
quence the  person  called  in  the  clause  No.  3,    must  succeed 
to  the  estate ;  so  that  the  only  question  is,  Who  is  the  per- 
son called  by  that  clause?  Which  is,  in  these  words,  "  which 
"  failing,  the  eldest  son  of  my  eldest  daughter's  eldest  son, 
"  and  his  sonsand  maledescendantsof  the  masculine  line  with- 
"  out  interruption  of  female,  in  manner  and  according  to  the 
"  order  above  written."     When  this  is  taken  in  conjunction 
with  the  clause  No.  4,  declaring  that  *'  the  second  and 
"  other  younger  sons,  and  the  heirs  male  of  their  body,  suc- 
"  ceeding  to  my  estate  successive  ;  and  they  failing,  the  eld' 
**  est  succeeding  in  the  last  placet  and  his  second  and  other 
*•  sons  and  their  foresaids,  in  the  order  above  specified,  so 
"  long  as  there  shall  be  any  sons  or  male  descendants  of 
"  my  said  daughter's  to  succeed  to  my  estate ;"  there  can 
remain  no  doubt,  it  is  humbly  conceived,  of  the  respondent's 
right  to  succeed  to  the  estate. 

Although,  by  the  clause  in  the  deed  No.  3.  to  the  eldest 
son  of  the  eldest  daughter's  eldest  son,  and  his  sons  and 
male  descendants,  the  late  Earl  of  Bute,  if  he  had  survived 
his  younger  brother,  the  Lord  Privy  Seal,  might  have  suc- 
ceeded, yet  he  would  have  done  so  under  an  obligation  con- 
tained in  the  clause  No.  5,  to  denude  in  favour  of  his  second 
son,  the  respondent ;  but  the  late  Earl  having  predeceased, 
^  the  succession  of  consequence  opened  to  his  sons,  a  term 
which  no  doubt  may  be  descriptive  both  of  the  Marquis  of 
Bute,  the  appellant,  and  of  the  respondent.  But,  in  order  to 
discover  what  was  thereby  intended,  it  is  proper  first  to  con- 
sider the  expression  merely  by  itself,  and,  secondly,  to  take 
it  in  conjunction  with  the  other  parts  of  the  clausejn]which 
it  is  introduced. 
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1803.  Sir  George  Mackenzie   was  no  stranger  to  the  style  of 

deeds  of  settlement,  or  to  the  technical  language  uniformly 

oF^B^^"^&"  used  in  them.     If  he  had  meant  that  the  eldest  son,  or 
r. '     '  eldest  male  descendant  of  the  eldest  son  of  his  daughter's 
THE  HON.  J.  eldest  son  should  succeed,  it  is  impossible  to  suppose  that 
wortlJy.    ^^  would  not  have  made  use  of  the  common  technical  ex- 
pressions, so  familiar  to  him,  as  well  as  to  every  lawyer  and 
conveyancer  much  less  experienced  in  matters  of  this  kind, 
namely,  the  heir  male  of  the  body  ;  and  this  observation  de- 
rives additional  force  from  the  circumstance  that,  in  the 
preceding  branches  of  the  substitution,  where  Sir  George 
did  mean  to  call  the  eldest  son^  he  never  failed  to  make  oso 
of  the  proper  and  ordinary  technical  term  ;  for  example,  in 
the  clause  No.  1.  the  estate  was  given  to  the  second  son 
procreated  or  to  be  procreated  between  Agnes  Mackenzie 
and  the  heirs  male  of  that  second  son's  body ;  which  failing, 
the  third  son  lawfully  procreated,  or  to  be  procreated  of 
ber  body,  and  the  heirs  male  of  his  body,  and  so  on  invaria- 
bly in  every  one  case  without  exception,  where  the  eldest 
son  was  in  view.     But,  on  the  other  hand,  where  Sir  George 
did  not  mean  to  call  the  eldest  son  exclusively,  or  under 
the  character  of  heir  male  of  the  body,  he  used  the  very 
same  expression  as  in  the  present  case.     Thus  in  the  clause 
No.  4,  after  pointing  out  the  order  of  succession,  he  adds, 
*'  so  long  as  there  shall  be  any  sons  or  male  descendants  of 
**  my  said  daughters."     At  any  rate,  if  Sir  George  intended 
to  depart  from  the  established  technical  language  in  a  deed 
80  important,  and  to  him  so  interesting,  it  is  unquestionable 
that  he  would  have  used  the  obvious  phrase,  which  was 
equally  expressive  of  his  meaning,  viz.  the  eldest  son,  or 
eldest  male   descendant.      Nothing  was  further,  however, 
from  Sir  George's  intention  than  such  a  course  of  succession. 
Every  line  of  his  deed  of  nomination  shows,  in  the  clearest 
manner,  that  its  leading  object,  and  the  most  anxious  pur- 
pose of  the  grantor,  were  to  call  the  younger  sons  in  pre- 
ference to  the  eldest.     Even  the  younger  sons  of  his  young- 
est daughter  were  called  in  preference  to  the  eldest  son  of 
his  eldest  daughter,  and,  indeed,  the  eldest  son  is  never 
allowed  a  place  in  the  succession  while  there  is  another 
male  descendant  to  compete  with  him ;  and  when  the  eldest 
son  is  thus  admitted  in  some  measure  from  necessity,  he  is 
allowed  to  hold  the  estate  no  longer  than  till  he  has  a  se- 
cond son.     As  soon  as  such  second  son  exists,  he  is  entitled 
to  call  upon  his  father  to  denude  in  his  favour,  or  to  take 
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ate  independently  of  his  father,  if  he  should  decline       *®^^- 
ade.  — — 

1  1  i.  1  ,  1  THB  MARQUIS 

jgh,  therefore,  the  matter  rested  upon  the  expres-  of  butf,  &c. 
ns  and  male  descendantSj  the  respondent  would  hold  v- 

Jtination  to  be  clearly  in  his  favour ;  but  Sir  George  ^^xuart 
:en  care  not  to  leave  the  matter  upon  that  footing- ;    wobtlet. 

he  did  not  intend,  where  there  was  more  than  one 
at  the  eldest  son  should  succeed,  not  satisfied  with 
;  use  of  another  expression  than  heirs  male  of  the 
or  eldest  son,  and  adopting  that  of  sons  and  male 
dants  in  the  masculine  line,  he  was  anxious  to  point 
e  order  in  which  those  sons,  or  male  descendants, 
bo  succeed.  He  did  so,  accordingly,  by  adding,  in 
r  and  according  to  the  order  above  written.  But  Sir 
0  was  not  satisfied  even  with  a  general  reference  to 
ier  of  succession  laid  down  in  the  preceding  clauses, 
or  clear  that  might  seem  :  for,  to  obviate  every  possi- 
3f  doubt,  or  room  for  question,  he  further  declared, 

most  pointed  and  direct  terms,  what  the  order  was, 
ling  *'  the  second  and  other  younger  sons,  and  the 
3  male  of  their  body  succeeding  to  my  said  estate 
essive :  and  they  failing,  the  eldest  succeeding  in  the 
place^  and  his  second  and  other  sons,  and  their  fore- 
3,  in  the  order  above  specified^  from  time  to  time,  as 
;  as  there  shall  be  sons  or  male  descendants  of  my 
s  daughters  to  succeed  to  my  estate."     The  result  of 

submitted  to  be  indisputably  in  favour  of  the  respond- 
Tor  though  both  the  appellant  and  he  were  sons  of  the 

son  of  the  eldest  son  of  Agnes  Mackenzie,  Lady  Bute, 
being  declared  that  the  second  must  take  first,  and 
t  was  only  failing  him,  and  the  heirs  male  of  his  body, 
his  younger  brothers,  and  the  heirs  male  of  their 
I,  that  the  eldest,  that  is,  the  Marquis,  could  take ; 
mclusion  in  favour  of  the  respondent  seems  in  no  de- 
nore  fallible  than  if  ho  had  been  called  by  name. 

er  hearing  counsel,  it  was 

lered  and  adjudged  that  the  interlocutor  complained 
»f  be,  and  the  same  is  hereby  affirmed. 

ae  Appellants,  Samuel  Romilly^  Wm.  Alexander. 
;he   Respondent,   Sp,  Perceval^  Wm.  Adam,  Charles 

Hajfy  J.  H.  Newbolt. 

Note. — Unreported  in  the  Court  of  Session. 
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I«U3. 


»iR  WILFRED  ^"^  Wilfred  L\wsoN,  Bart.,  Cumberland,  Ex- 
jLAwsoN         ecator  under  the  Will  of  Mrs.  Aglianby  ort  Appellant^ 
Lowthian, ) 


V, 
MAXWKLL,  &C 


I 

John  Maxwell,  Esq.,  and  Others,  Represen-)   JUsvonden^ 
tatives  of  Richard  Lowthian  deceased,       ) 


ITouse  of  Lords,  7th  April  1803. 

Interest — How  GHAiiOEABLB^BaNA  Fides— Tsrcb — BuROik^  ^ 
— Ist.  A  widow,  in  accounting  for  the  estate  of  her  hoshand,,    g^ 
funds  of  which  were  administered  to,  and  uplifted  by  her,    ^^p^ 
held  liable  in  five  per  cent,  interest  from  the  date  when  the  muau 
were  uplifted,  although  she  had  intromitted  in  bona  fidt^  uai 
under  an  absolute  conveyance  of  the  husband's  whole  real  ssd 
personal  estate,  which  was  reduced.    2d.  Also  held  her  liable,  st 
the  same  rate  of  interest,  for  ail  rents  recorered,  or  which  ouglitto 
hare  been  recoyered.     3d.  Held  that  her  terce  could  not  extend 
oyer  that  portion  of  her  husband's  heritable  estate  which  wai  held 
burgage. 

The  late  Mr.  Lowthian  had  estates  both  in  England  and 
Scotland.  Before  his  death  he  executed  deeds,  lesTing 
both  the  English  and  Scotch  estates  to  Mrs.  Aglianbj  or 
Lowthian,  his  wife,  cutting  off  his  heir  at  law,  George  Rosf, 
his  nephew,  with  an  annuity  of  £50.  After  her  husband*! 
death,  she  entered  into  possession  of  both  estates,  and  en- 
joyed thcrcnts  thereof  for  several  years,  paying  the  annuity  of 
£50  to  George  Ross,  the  heir  at  law,  without  any  exception 
or  even  hint  against  the  validity  of  the  deeds.  Thereafter, 
however,  the  trustees  of  George  Ross,  (who  was  in  bankrupt 
circumstances,)  sued  out  a  reduction  of  these  deeds,  the  re- 
sult of  which  is  reported,  ante  vol.  iii.  p.  365,  where  it  tf 
shown  that  they  were  successful  in  setting  them  aside. 

They  then  raised  the  present  action  of  count  and  reckon- 
ing, concluding  '*  that  Mrs.  Aglianby  or  Lowthian  should  be 
**  decerned  to  make  payment  to  them,  as  trustees  foresaidi 
**  of  the  sum  of  £20,000  Sterling,  as  the  amount  of  bygone 
"  rents  of  the  said  lands  and  others,  and  the  interest  theriof 
*'  since  the  same  was  intromitted  with  by  her;  and  also  de- 
**  corned  to  make  payment  of  £40,000,  as  the  amount  of  the 
**  other  heritable  and  personal  estate  pertaining  and  belong- 
''  ing  to  the  said  Richard  Lowthian,  and  intromitted  with 
*'  by  her,  and  the  interest  thereof  since  the  same  was  intro- 
"  milted  with  by  her,'* 
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By  order  of  the  Lord  Ordinary,  she  lodged  a  state  of  her       1803. 

magement  and  intromissions,  in  which  she  specified  the     

lole  rents  drawn  from  the  English  and  Scotch  estates,  and  *'^Ti^/"^ 
.  debts  duo  to  Mr.  Lowthian  in  either  kingdom.     She  did  v. 

it  make  any  deductions  from  the  amount  on  account  of  her  **^*^""'' *^^' 
fn  claims  of  terce,  as,  until  it  was  previously  determined 
hether  certain  subjects  in  Dumfries,  &c.,  were  held  bur- 
ige  or  not,  these  could  not  be  properly  ascertained. 
The  whole  of  Mr.  lK)wthian's  settlements  of  the  Scotch 
itates  in  her  favour  being  set  aside,  she  claimed  both  her 
nrce  and  jus  relictes.     Separate  questions  arose  as  to  each 
r  these,  viz.  as  to  the  first,  assuming  Mr.  Lowthian's  English 
)Ulement8  unchallengeable,  Whether   her  acceptance   of 
lese  English  estates  operated  as  a  discharge  of  her  terce 
rer  the  Scotch  estates,  in  virtue  of  the  act  1681,  c.  10.  Vide  ante  Vol. 
A  to  the  second.  Whether  the  obligation  granted  by  MrJ"P-^^^- 
•owthian,  for  payment  of  George  Mackenzie's  debts  per 
vermnemf  constituted  a  moveable  debt,  which  affected  the 
» relictcRj  and  must  be  deducted  before  that  jus  relictct 
ould  be  claimed. 

The  estate  of  Netherwood,  in  Scotland,  belonged  origin- 
Uy  to  George  Mackenzie,  who  was  insolvent,  and  Mr. 
owthian  was  his  principal  creditor.  The  manner  in  which 
0  acquired  Netherwood  was  by  a  transaction  with  the 
iiatees  of  George  Mackenzie,  by  which,  in  consequence  of 
leir  conveying  to  him  the  estate,  he  became  bound  to  pay 
il  his  creditors  their  debts  as  the  price  of  the  estate. 
In  regard  to  tcrce,  the  Court  found  her  not  entitled  to  it 
id  also  the  English  estates.  The  Court  also  found  that 
te  obligations  granted  to  Mr.  Lowthian  to  the  trustees  of 
eorge  Mackenzie  for  the  price  of  the  estate  ofNetherwood, 
id  debts  owing  by  George  Mackenzie,  being  of  a  revocable 
^ture,  must  affect  the  jus  relictoR.  But,  on  appeal^  the 
ouse  of  Lords  reversed  as  to  the  terce,  holding  her  entitl-  Vide  ut  supra. 
^  to  her  terce  over  the  Scotch  estates  as  well  as  her  provi- 
OQ  out  of  the  English  estates;  but  afiirmcd  as  to  the 
HH>nd  jus  relictcB.  By  a  previous  interlocutor  in  the  same 
^estion,  she  had  been  found  liable  to  account  with  into- 
BBt;  and  the  only  question  which  remained  was  as  to  this 
•ccounting.  Two  questions  were  agitated ;  1.  From  what 
ime,  and  at  what  rate,  should  Mrs.  Lowthian  be  charged 
rith  interest,  and  whether  at  the  rate  of  five  per  cent,  upon 
ach  sum  she  uplifted  at  the  time  she  received  it  ?  2d.  Who- 
her  her  terce  over  Ncthcrwood  estate  (although  the  whole 

VOL.  IV.  2  H 
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I8<t3.       was  possessed  pro  indiviso^  yet  part  ran  through  the  bur^ 
of  Dumfries),  was  limited  to  parts  held  fee  or  blench,  a^ 

^'''lawsos*'"  ^'^  ^^^  extend  to  the  other  portion  of  the  estate,  which^ 
o.         was  alleged,  was  held  burgage  ? 

MAXKK.LL,&c.     j^  ^^g^^d  to  tho  fifst  polttt,  It  was  contended  that  Itfh 
Lowthian  had  possessed  under  an  absolute  conveyancei  Tetr- 
ing  the  subjects  in  her  for  her  own  behoof.    As  things  tbeo 
stood,  no  other  party  was  interested.   She  could  not  consider 
herself  responsible  to  any  one,   and  supposed  herself  at 
liberty,  not  only  to  receive  the  funds  in  what  manner,  lod 
at  what  time  she  pleased,  but  also  to  dispose  of  them  asibe 
pleased.    Not  having  had  a  whisper  as  to  their  invalidity) 
she,  in  tho  worst  view,  must  be  looked  on  as  a  banajidi 
possessor.    If  so,  she  was  not  liable  for  the  fruits,  far  Im 
the  interest  of  the  rents.    She  did  not  obtain  these  deeds 
by  fraud,  and  though  reduced,  yet  they  were  not  reduced  oa 
that  ground.     If  liable  then  for  interest  at  all,  it  can  oolj 
be  for  bank  interest,  or  interest  at  three  per  cent. 

As  to  the  second  point  of  terce,  the  respondent  hanog 
argued  that  if  terce  was  due  out  of  the  estate  of  Neihep 
wood,  it  must  be  restricted  to  the  portion  held  fea  or 
blench  of  the  crown,  and  could  not  extend  to  the  other  por- 
tion within  the  territory/  of  the  burgh  of  Dumfries,  and  hdd 
by  burgage  tenure.  The  appellant  answered,  that,  in  poifii 
of  law,  the  rulo  that  the  terce  is  not  due  out  of  burgage 
tenements,  is  founded,  not  upon  the  situation  or  nature  of 
the  subject,  but  upon  the  tenure  or  holding. 

Lord  Glenlee,  Ordinary,  reported  the  case  to  the  Coart, 

June  12,1801.  who,  of  this  date,  found  ''  the  defenders  liable  to  account  to 
"  the  pursuers  for  interest  on  principal  sums,  from  the  tifflo 
"  tho  same  were  uplifted  by  Mrs.  Lowthian,  at  the  rate  of 
**  five  per  cent. :  Find  them  also  liable  in  interest  at  the  sanie 
*'  rate,  for  the  interests  and  rents  uplifted  by  her,  or  irliA 
**  ought  to  have  been  recovered  by  her  ;  and  that  from  and 
'*  after  one  year  after  the  said  rents  and  interests  became  doe» 
*'  or  might  have  been  recovered  ;  repel  the  objections  stated 
''  to  Mr.  Lowthian's  infeftment,  and  find  Mrs.  Lowthian  was 
"  entitled  to  her  terce  out  of  the  lands  in  which  she  stood  ia- 
<<  fcft,  in  so  far  as  the  same  did  not  hold  burgage;  but  ind 
<*  that  the  terce  does  not  extend  to  lands  holding  burgage; 
'*  and  remit  to  the  Lord  Ordinary  to  ascertain  the  extent  of 
<'  the  lands  so  holding  burgage,  and  the  amount  of  the  reata 
<<  thereof.  And  also  find  the  defenders  are  not  bound  to 
"  account  to  the  pursuers  for  the  rents  uplifted  under  Mr. 
'<  Lowthian's  English  will,  out  of  the  estate  of  Staffold,  and 
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atppliod  in  extinction  of  the  debt  due  by  George  Ross       1803. 
to  Mr.  Lowthian,  and  remit  to  the  Lord  Ordinary  to  pro- 


ceed accordingly,  and  to  do  further  as  he  shall  see  cause."  ^^^  wilfr»d 


La  WHOM 

*n  reclaiming  petition  the  Court  adhered. 


V. 


Against    these   interlocutors    the    present    appeal    wa6»AxwBLL»&c. 
ronght  to  the  House  of  Lords.  J"^>'  2*  1801. 

Phadedforthe  Appellant. — (1.)  On  the  point  of  interest. 
'he  order  that  she  shall  be  charged  with  interest  at  the 
ighest  legal  rate,  on  all  principal  sums  from  the  time 
le  received  them,  and  at  the  same  rate  upon  rents  and 
iterests  from  the  lapse  of  a  year  after  she  received  or 
iight  have  received  these,  is,  under  all  the  circumstances, 
tost  rigorous,  and,  it  is  apprehended,  not  founded  either  in 
►w  or  equity.  For  the  space  of  four  years  after  her  hus- 
uid's  death,  she  considered,  and  was  entitled  to  consider, 
le  residue  of  his  property,  after  payment  of  debts  and  le- 
mes,  as  her  own  absolutely ;  and,  consequently,  there  was 
0  call  upon  her  either  to  sue  the  debtors  to  the  estate,  or 

>  lay  out  what  she  received  at  interest,  or  to  the  best  ad* 
Mtage.  Neither  could  she  conceive  herself  under  any 
bligation  to  keep  regular  accounts;  and  this  is  an  ample 
Kcnse  for  her  not  being  able  to  show  precisely  when  she 
Hseived  or  how  she  disposed  of  the  money  during  that 
eriod ;  and  yet  she  is  by  the  decree  to  be  charged  with  five 
er  cent,  from  the  amount  she  received  principal  sums, 
nd  from  a  year  after  the  time  it  is  supposed  she  might 
&ve  received,  or  recovered  rents  and  interest.  It  is  obvious 
Ut  oven  if  she  had  been  inclined  to  make  the  most  of 
toney,  it  was  impossible  for  her  to  obtain  securities  bearing 
ve  per  cent,  interest  with  such  promptitude.  Had  she 
een  able  to  show  what  interest  she  actually  drew,  it  is 
mnbly  apprehended  that  she  could  not,  in  equity,  have 
een  liable  for  more  ;  and  as  no  gross  negligence  or  fraud 

i  hnputable,  the  appellant  conceives  that  some  medium 
Qgfat  to  be  struck,  and  that  three  per  cent.,  or  the  rate 
^hich  it  would  have  yielded,  if  lodged  in  bank,  ought  only 

>  be  allowed.  (2.)  On  thepoint  of  terce  and  burgage  tenure, 
^your  ancient  law,  burgage  subjects  were  not  exempted 
rom  the  terce.  But,  since  Craig's  time,  they  have  been  so. 
^Qt  this  has  only  reference  to  separate  tenements,  and  to 
Elements  in  burgh,  and  not  to  rural  subjects  in  lands,  far  less 
)part  of  a  large  estate,  which,  for  the  greater  part,  is  con- 
Mdlyheld  feu  or  blench  of  the  crown.  The  lands  in 
nestion  are  not  held  by  burgage  tenure.  Though  a  charter 
granted  by  the  magistrates  of  a  burgh  as  superiors,  and 
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l^u.K       th^y  gn.nt  entries  to  rassalsy  this  does  not  prore  the  sabj^ 
in  lii'hl  burgage.     The  reddendo  alone  mles  and  deci^ 


SIR  WILFRED  (jjjja^  iiulicated  bv  the  usuil  badge  of  watching  and  wardiz 
V.  The  burgh  in  general  holds  of  the  king;  and  ererj  barg;a| 

.MAxwKi  I.,  ^c.  tenant  is  the  king's  imnediate  vassal;  for  though  the  magui 
trates  give  the  entry,  it  is  not  as  superiors  but  as  bailies  oi 
the  king.  On  the  other  hand,  the  distinguishing  badge  of 
feu  holding  is  the  reddendo  in  money ;  and  it  is  a  settled 
point,  that  property  held  feu,  though  of  a  burgh,  is  sobjeet 
to  the  widow*s  terce.  Houses  in  the  very  centre  of  a  boigh 
may,  and  are  very  often  held  feu,  and  not  burgage.  It  u) 
not  the  situation,  therefore,  but  the  tenure,  whickezempti 
them.  Now  the  lands  of  Netherwood  are  not  comprehended 
within  the  royalty  of  the  burgh  of  Dumfries,  and  therefore 
cannot  be  held  burgage.  They  are  not  named  nor  described 
in  the  town's  charter.  The  magistrates  have  never  pretended 
to  exercise  jurisdiction  over  the  inhabitants  of  that  part  of 
the  estate  which  is  held  of  them  ;  and  the  whole  estate  is 
valued  and  rated  in  the  county  books,  and  pays  all  taxes  as 
situated  there,  and  not  in  the  royal  burgh.  And,  lastly,  the 
title  deeds  prove  this  a  feu  and  not  a  burgage  holding. 

Pleaded  for  the  Respondents. — In  regard  to  the  mterest. 
Ft  has  already  been  determined,  in  the  former  litigation,  and 
by  the  interlocutor  of  6th  February  1796,  and  the  point  ia 
now  at  rest,  that  Airs.  Lowthian's  representatives  are  re- 
sponsible for  interest  on  the  different  sums  belonging  to  tite 
respondent,  and  intromitted  by  Mrs.  Lowthian,  after  the 
death  of  her  husband.  It  does  not  seem  seriously  disputed 
that  the  terms  or  periods  from  which  interest  is  decreed  to 
be  paid,  are  justly  and  fairly  fixed.  Nay  this  seems  admit- 
ted in  tlie  Court  below ;  and  really,  in  fixing  those  pcriodi, 
and  in  making  a  distinction  between  principal  sums  and  the 
interest  chargeable  on  rents  and  interests  from  twelve 
months  after  they  became  due,  every  indulgence  has  bees 
shown  her,  obviously  with  the  view  of  giving  her  the  utmost 
latitude  to  recover  these.  The  only  point  here,  therefore, 
is  the  rate  or  amount  of  interest  chargeable — the  appellant 
contending  that  the  legal  rate  of  interest  is  exorbitant  and 
unjust  in  the  circumstances.  The  principle  adopted  by  the 
Court  below  was,  that  Mrs.  Lowthian  was  to  be  viewed  as 
an  executor  or  administrator  acting  in  the  affairs  of  another, 
and  subject  to  all  the  strict  rules  applicable  to  such  caM 
She  was  liable  as  a  negotiorum  gestio  is,  or  as  a  tutor  is,aad 
this  being  the  case,  and  not  seriously  denied,  the  rates  ot 
interest  charged  are  agreeable  to  the  general   principleSi 
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d  therefore  unexceptionable.      2.  With   regard   to   the        1^^3. 

rce,  before  deciding  this,  it  is  necessary  to  see  by  tho    

lc8  whether  the  subjects  alleged  to  be  burgage  be  really  "  ^a^wson'^'' 
id  truly  held  of  that  tenure.     It  is  clear,  both  by  the  titles  v. 

idby  tfie  authorities,  that  the  part  of  Netherwood  within '*^*^^^''' ^'^^ 
le  burgh  of  Dumfries,  can  be  considered  as  no  other  than 
Dlden  burgage.  They  appeared  in  some  writs  to  be  held 
■  the  king,  sometimes  of  the  magistrates,  as  the  king's 
lilies,  but  both  for  the  services  of  the  burgh  used  and 
ODt.  At  another  time,  a  small  sura  of  money,  or  fcu-duty 
u exacted  as  payable  to  the  town  treasurer  ''  for  the  use 
'the  burgh,"  and  performing  other  burgal  services  "  used 
id  wont."  And,  looking  to  the  tenure  of  the  subject,  and 
)t  to  the  nature  of  the  property,  it  is  clear  that  the  subject 
question  is  burgage,  and  therefore  not  liable  to  terce. 

After  hearing  counsel, 
The  Lord  Chamcellor  Eldon  said — 

"This  is  an  appeal  from  the  Court  of  Session,  (states  the  question 
I  heiDg  one  of  accounting  between  the  parties.  Interlocutor,  June 
^1 1801,  read  ;  and  reclaiming  petition  and  prayer  read,  by  which 
^  party  sought  to  be  reponed  against  that  interlocutor). 
"  The  appellant  mistakes  as  to  the  effect  of  this  interlocutor.  It 
^J  finds,  in  general  terms,  that  the  terce  does  not  extend  to  lands 
olden  burgage ;  and  it  is  quite  obvious  that  the  interlocutor  iOlh 
line  1801 9  does  not  find  that  the  lands  referred  to  hold  burgage,  but 
mply  remits  to  the  Lord  Ordinary  thereon.  Therefore,  it  is  un- 
(cesaary  to  say  more  on  this  point,  further  than  to  observe,  that 
oor  Lordships  did  not  seem  to  think,  even  as  to  Nctherwood,  that 
le  finding  had  gone  on  this  footing  when  the  case  was  last  before 
OQf  otherwise  your  Lordships  would  not  have  reversed  in  the  former 
PpeaL  The  point  of  terce,  however,  b  not  before  us. 
''The  other  point  relates  to  a  charge  against  Sir  Wilfred  Lawson, 
M  executor  of  Mrs.  Lowthian,  of  interest  on  monies  which  came 
^  her  hands.  The  Court  has  not  charged  interest  on  money  which 
Bg^t  to  have  been  recovered  by  him.  It  is  not  my  purpose  to  pro- 
Oie  uiy  reversal  as  to  the  interest,  and  therefore  it  is  more  accord- 
ig  to  proceeding,  simply  to  affirm. 

"But  it  is  not  improper  to  say  a  word,  for  the  better  understand- 
>gthe  principle  of  the  Court,  to  prevent  it  being  misunderstood. 
Qterlocutor  read. ) 

''The  charge  of  five  per  cent,  for  interest  is  made,  but  a  distin<  - 
)a  is  taken  between  principal  sums  and  rents.  These  arc  the  siuiic 
this  country ;  and  there  is  no  difference  between  them  if  paid,  as 
erest  is  chargeable  on  monies  received,  whether  that  be  principal 
jiterest,  as  soon  as  they  are  recovered. 
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1803.  '^  If  the  principle  be,  thai  the  party  did  not  make  due  aoconnt  of 

money  received,  of  £500  of  principal  on  bond,  and  of  £500  of  in- 


8IR  WILFRED  terest  or  arrears.     If  he  be  charged  with  interest  on  ike  principal 
LAwsoN      ^£.  money  received,  why  not  on  both  ?  Yet  the  Court,  more  £eiToar- 
MAXWELL  &c.able  to  thc  appellant  than  he  seems  to  think  himself,  allowed  inter- 
est  on  principal  sums  from  the  day  they  were  received ;  also  on  in- 
terests and  rents  received  from  twelve  months  after  they  fell  doe. 
There  is  thus  a  difference ;  but  no  cross  appeal  has  been  brought. 

"  Lowthian  owned  property  in  Scotland  and  England.  He  execated 
deeds  in  the  close  of  his  life  in  favour  of  his  wife ;  and  a  process  of 
reduction  was  brought  by  his  nephew,  to  reduce^  on  varions  grounds, 
and,  inter  alia^  that  he  was  incapable  of  understanding  the  deeds  so 
executed  by  him,  looking  to  his  blindness,  and  the  manner  fhey 
were  executed  by  the  aid  of  notaries.  And  also  praying  that  Mrs. 
Lowthian  do  account  for  money  and  interest.  This  led  to  various 
proceedings  below  and  here ;  and,  finally,  the  deeds  were  reduced. 

**  I  recollect  I  was  counsel  in  the  case,  contending  very  strenuously 
against  their  being  reduced. 

'^  It  may  appear  somewhat  whimsical  that  deeds,  both  in  Scotland 
and  England,  should  have  been  laid  before  me  as  counsel  for  opinion, 
which  I  then  prophesied  would  be  difficult  to  shake — that  they 
should  at  last  be  tried  before  me  as  judge. 

'^  The  decree  was  affirmed  here,  on  grounds  which  have  given  rise 
to  some  debate  at  your  Lordships'  bar.  The  English  property  has 
been  overlooked;  and  nothing  carried  before  an  English  jury  by 
ejectment.  The  case,  afller  these  points  were  determined,  went  back 
to  the  Court  of  Session  to  take  accounts. 

^'  The  interlocutor  of  6th  February  1796,  shows  that  there  is 
some  interest  due.  This  is  a  very  clear  interlocutor.  (Read).  It 
proceeds  on  this  principle,  that  the  party  is  to  be  charged  with  inter- 
est according  to  their  receipts  ;  therefore,  it  slumps  the  matter. 

'^  This  course  was  not  pursued.  It  could  not  then  be  well  made. 
Then  it  was  contended,  that  she  could  not  be  charged  with  interest 
at  all,  as  the  defender  had  possessed  an^  intromitted  in  bona  fide, 

<«  One  strong  answer  to  this  is,  that  the  interlocutor  gave  interest 
Though  counsel  must  sometimes  imbibe  prejudice,  it  is  impossible  not 
to  say  that  this  point  is  concluded  and  settled  ;  because  it  is  beyond 
dispute  that  some  of  the  deeds  were  reduced  for  want  of  moral  in- 
tegrity, and  some  of  the  deeds  on  no  other  grounds.  Bona  fides, 
therefore,  is  no  excuse,  and  interest  must  be  due  from  some  period. 

'*  Then,  in  regard  to  the  question  of  rents,  there  is  no  cross  appeal ; 
and  therefore  your  Lordships  cannot  alter  in  favour  of  the  respond- 
ents. In  this  country,  it  is  quite  obvious  that  a  trustee  sometimes 
finds  it  proper  to  keep  in  his  hands  certain  sums,  in  order  to  pay  back 
other  certain  sums  due  hy  the  estate.  In  this,  the  act  is  innocent.  But, 
in  other  circumstances,  where  gross  fraud  is  apparent,  he  is  not  only 
chargeable  with  five  per  cent,  interest,  but  also  with  rests  at  stated 
periods. 
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'^I  do  not  recollect  in  this  country  a  single  instance  where  interest        1803. 

ii  cliaiged  on  some  sums  the  moment  they  are  received,  and  others    

It  twelye  months  thereafter.  It  is  obvious,  that  trustees  are  not  to  lay        stmb 
out  immediately ;  but  stilly  in  a  question  of  interest,  they  are  liable  ^' 

fiwn  the  moment  they  are  received.  dickson,  &o. 

*'  The  Court  here  have  adopted  a  different  rule.  It  seems  difficult 
(0  my  that  your  Lordships  should  reverse  the  interlocutors  on  this 
iwid ;  for  where  five  per  cent  is  given  on  sums  when  uplifted,  it 
n^t  be  asked,  why  your  Lordships  do  not  charge  on  other  sums 
coording  to  the  same  rate  and  principle.  There  is  no  cross  appeal 
Dthis  point 

"  The  appellant  said,  that  three  per  cent,  which  is  got  from  hank- 
ie "was  sufficient  It  is  dangerous  to  lay  down  a  rule  of  this  kind, 
that  executors  and  trustees  may  be  at  liberty  to  speculate,  and, 
ytwithstanding,  shall  only  be  held  liable  at  three  per  cent  Nothing, 
hope,  which  has  fallen  from  me  will  be  understood  that  this  House 
of  opinion  that  a  trustee  is  to  be  so  charged.  It  is  not  proper  to 
ter,  but  I  have  said  so  much  as  to  show  the  special  grounds  on 
rliich  your  Lordships  concur." 

It  was  ordered  and  adjudged  that  the  interlocutors  be, 
and  the  same  are  hereby  affirmed. 

For  Appellant,  C.  Hope,  Wm.  Alexander. 
For  Respondents,    W.  Adam,  D.  Monypmny: 

NoTR.— Vide  App.  to  Mor.  Diet.,  "  Annual  Rent,"  No.  2. 


[Mor.  p.  15473  et  App.  Mor.  Diet.  "  Tailzie,"  No.  5.J 

OHN  Symk,  W.S.,  Trustee  for  the  Creditors  of)   ^      lln  t- 
Mrs.  Ann  Ranaldson  Dickson  of  Blairhall,) 

Trs.  Ann  Ranaldson  Dickson  of  Blairhall,^ 
and  Jahes  Ranaldson  Dickson,  Esq.,  her>  Respondents. 
Husband,  for  his  interest,  •  ) 

House  of  Lords,  25th  April  1803. 

tNTAiL — Contraction  op  Debt — Rbsolutxye  Clause— -Disponek. 
—The  entail  executed  in  this*  case,  contained  clauses  prohibitory, 
irritant,  and  resolutire,  against  selling  or  contracting  of  debt ;  and 
the  question  was,  whether  these  clauses  respectirely  were  directed 
against  the  institute,  so  as  to  include  him  as  an  heir  of  entail  ? 
Hie  prohibitory  and  irritant  clauses  included  him  expressly  by 
name,  but  the  resolutire  clause,  which,  in  this  instance,  formed  a 
part  of  the  same  clause  or  sentence  with  the  irritant,  only  made 
reference  to  *'  the  person  or  persons,  heirs  of  tailzie  foresaid,^'   lu 
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1603.  '<  If  the  principle  be,  that  the  party  did  not  make  due  aocooni 

money  receiyed,  of  £500  of  principal  on  bond,  and  of  £500  of 


81R  wiLFBED  terebt  or  arrears.     If  he  be  chaiged  with  interest  on  the  piind 

LAW80N      ^£.  money  received,  why  not  on  both  ?  Yet  the  Court,  more  fitro 

MAxwfcLL,  &c.»ble  to  the  appellant  than  he  seems  to  think  himself,  allowed  inl 

est  on  principal  sums  from  the  day  they  were  receired ;  also  on 

terests  and  rents  receiyed  from  twelre  months  after  they  fell  d 

There  is  thus  a  difference ;  but  no  cross  appeal  has  been  brought 

"  Lowthian  owned  property  in  Scotland  and  England.  He  execm 
deeds  in  the  close  of  his  life  in  favour  of  his  wife ;  and  a  prooea 
reduction  was  brought  by  his  nephew,  to  reduce,  on  rarious  gromid 
and,  inler  alia^  that  he  was  incapable  of  understanding  thedeedii 
executed  by  him,  looking  to  his  blindness,  and  the  manner  die 
were  executed  by  the  aid  of  notaries.  And  also  praying  that  Mr 
Lowthian  do  account  for  money  and  interest.  This  led  to  Turioi 
proceedings  below  and  here ;  and,  finally,  the  deeds  were  reduced. 

**  I  recollect  I  was  counsel  in  the  case,  contending  very  strenoous 
against  their  being  reduced. 

''  It  may  appear  somewhat  whimsical  that  deeds,  both  in  Soodau 
and  England,  should  have  been  laid  before  me  as  counsel  for  opinio: 
which  I  then  prophesied  would  be  difficult  to  shake — that  thi 
should  at  last  be  tried  before  me  as  judge. 

'^  The  decree  was  affirmed  here,  on  grounds  which  have  giren  ri: 
to  some  debate  at  your  Lordships'  bar.  The  English  property  b 
been  oyerlooked ;  and  nothing  carried  before  an  English  jury  I 
ejectment.  The  case,  after  these  points  were  determined,  went  bac 
to  the  Court  of  Session  to  take  accounts. 

*'  The   interlocutor  of  6th  February  1796,  shows  that  there 
some  interest  due.    This  is  a  very  clear  interlocutor.   (Read), 
proceeds  on  this  principle,  that  the  party  is  to  be  charged  with  inte 
est  according  to  their  receipts  ;  therefore,  it  slumps  the  matter. 

'^  This  course  was  not  pursued.  It  could  not  then  be  well  mac 
Then  it  was  contended,  that  she  could  not  be  charged  with  inten 
nt  all,  as  the  defender  had  possessed  an^  intromitted  in  bonafde^ 

<'  One  strong  answer  to  this  is,  that  the  interlocutor  gare  intere 
Though  counsel  must  sometimes  imbibe  prejudice,  it  is  impossible  v 
to  say  that  this  point  is  concluded  and  settled  ;  because  it  is  bejcn 
dispute  that  some  of  the  deeds  were  reduced  for  want  of  monJ  u 
tegrity,  and  some  of  the  deeds  on  no  other  grounds.  Bona  fides 
therefore,  is  no  excuse,  and  interest  must  be  due  from  some  period* 

'*  Then,  in  regard  to  the  question  of  rents,  there  is  no  cross  appei/; 
and  therefore  your  Lordships  cannot  alter  in  favour  of  the  respond- 
cnts.  In  this  country,  it  is  quite  obvious  that  a  trustee  sometinKi 
finds  it  proper  to  keep  in  his  hands  certain  sums,  in  order  topayhck 
other  certain  sums  due  hy  the  estate.  In  this,  the  act  is  innocent.  But, 
in  otiier  circumstances,  where  gross  fraud  is  apparent,  be  is  not  onlj 
churgeable  with  five  per  cent,  interest,  but  also  with  rests  at  state! 
periods. 
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<'I  do  not  recollect  in  this  country  a  single  instance  where  interest  i803. 

ii  diaiged  on  some  sums  the  moment  they  are  received,  and  others  

at  twelye  months  thereafter.  It  is  obvious,  that  trustees  are  not  to  lay  stmb 

oat  immediately ;  but  still,  in  a  question  of  interest,  they  are  liable  ^'    . 

•         .,  a.  xL  'J  DICKSON,  &0. 

from  the  moment  they  are  received.  ' 

"  The  Court  here  lutve  adopted  a  different  rule.  It  seems  difficult 
to  mj  that  your  Lordships  should  reverse  the  interlocutors  on  this 
1^ ;  for  where  five  per  cent  is  given  on  sums  when  uplifted,  it 
m^t  be  asked,  why  your  Lordships  do  not  charge  on  other  sums 
according  to  the  same  rate  and  principle.  There  is  no  cross  appeal 
€0  this  point 

"  The  appellant  sud,  that  three  percent.,  which  is  got  from  bank- 

^  was  sufficient     It  is  dangerous  to  lay  down  n  rule  of  this  kind, 

'o  that  executors  and  trustees  may  be  at  liberty  to  speculate,  and, 

notwithstanding,  shall  only  be  held  liable  at  three  per  cent.   Nothing, 

I  hope,  which  has  fallen  from  me  will  be  understood  that  this  House 

*  of  opinion  that  a  trustee  is  to  be  so  charged.    It  is  not  proper  to 

*Iter,  but  I  have  said  so  much  as  to  show  the  special  grounds  on 

which  your  Lordships  concur." 

It  was  ordered  and  adjudged  that  the  interlocutors  be, 
and  the  same  are  hereby  affirmed. 

£^or  Appellant,  C  Hope^  Wm.  Alexander. 
3Por  Respondents,    W.  Adam,  D.  Monypenny: 

NoTR.— Vide  App.  to  Mor.  Diet,  "  Annual  Rent,"  No.  2. 


[Mor.  p.  15473  et  App.  Mor.  Diet.  "  Tailzie,"  No.  5.] 

J^«N  Symk,  W.S.,  Trustee  for  the  Creditors  of)   ^pp^ii^^t  • 
^^irs.  Ann  Ranaldson  Dickson  of  Blairhall,) 

M"*"*  Ann  Ranaldson  Dickson  of  Blairhall,^ 

^nd  Jahes  Ranaldson  Dickson,  Esq.,  her>  Respondents. 
Husband,  for  his  interest,  •  ) 

House  of  Lords,  25th  April  1803. 

RliTAiL — Contraction  op  Debt — Resolutive  Clause — Disponee. 
^-The  entail  executed  in  this  case,  contained  clauses  prohibitor}% 
irritant,  and  resolutire,  against  selling  or  contracting  of  debt ;  and 
the  question  was,  whether  these  clauses  respectirely  were  directed 
against  the  institute,  so  as  to  include  him  as  an  heir  of  entail  ? 
The  prohibitory  and  irritant  clauses  included  him  expressly  by 
name,  but  the  resolutiye  clause,  which,  in  this  instance,  formed  a 
part  of  the  same  clause  or  sentence  with  the  irritant,  only  made 
reference  to  *'  the  person  or  persons,  heirs  of  tailzie  foresaid^   lu 


472     CASES  ON  APPEAL  FROM  SCOTLAND. 

1803.  an  action  at  the  instance  of  a  creditor  of  the  institute  against  the 

— — — ^        next  heir  of  tailzie,  Held,  that  as  she  did  not  represent  the  de- 
STMB  ceased  as  heir  portioner,  hut  succeeded  as  heir  of  tailziey  she  was 

DICKSON  &        ^^'  liable  in  payment  of  this  debt,  against  which  the  entail  pro- 
tected. 

Andrew  Ranaldson,  the  father  of  John  Ranaldson,  execnt- 
1771.  cd  an  entail  of  his  lands  of  Blairhall,  to  and  in  favour  of 
himself  in  liferent,  and  to  John  Ranaldson  his  eldest  son^  and 
the  heirs  male  lawfully  to  be  procreated  of  his  body,  in  fee; 
whom  failing,  to  a  series  of  heirs  named  in  the  entail.  The 
deed  contained  proper  and  apt  prohibitory,  irritant,  and  re- 
solutive clauses,  directed  against  selling,  alienating,  wad- 
setting,  disponing,  or  contracting  debts,  and  granting  bonds 
or  other  securities,  heritable  or  moveable. 

The  prohibitory  clause  set  forth, ''  That  it  shall  not  be  law- 
"  ful  to,  or  in  the  power  of  the  said  John  Ranaldson,  my 
**  aon^  or  any  other  of  the  heirs  of  tailzie  above  mentioned, 
"  to  sell,  alienate,  wadset,  dispone,  or  grant  in  feu,  either 
**  redeemably  or  irredeemably,  the  lands  herein  after  convey- 
**  ed,  or  to  contract  debts,  or  grant  bonds  or  other  securities 
"  of  whatever  nature,  whether  heritable  or  moveable;  norshall 
**  any  debts  the  heirs  of  entail  may  be  owing,  &c.,  anywise  af- 
"  feet  or  burden  the  lands,  or  any  part  thereof,  or  the  heirs  of 
**  tailzie  succeeding  therein .  Nor  shall  the  heirs  of  tailzie  sof- 
**  fer  or  permit  any  decreet  of  certification  to  pass,  whereby 
"  any  part  of  the  said  tailzied  estate  may  be  affected  or 
**  evicted  in  any  manner  of  way." 

The  irritant  clause  declared  *'  That  in  case  my  said  son, 
"  or  any  of  the  heirs  of  tailzie  appointed  to  succeed  to  him  in 
**  manner  before  mentioned,  shall"  contravene  the  said  pro- 
hibitions, &c. 

The  resolutive  clause  did  not  allude  to  the  son,  but  was  so 
connected  with  the  preceding  irritant  clause  (which  did 
specially  mention  the  son)  as  to  form  one  continued  part  of 
the  same  clause  or  sentence  thus :  But  also  the  person  or  per- 
sons,  heirs  of  tailzie  foresaid,  **  so  contravening  these  con- 
**  ditions,  shall  forfeit,"  &c. 

The  entail  was  recorded  ;  and,  on  his  father's  death,  John 
Ranaldson,  the  son,  made  up  titles  under  the  entail,  and  pos« 
sessed  until  within  a  year  of  his  death.  Having  found  himself 
greatly  encumbered  with  debt,  he  executed  a  trust  disposition, 
wherebyhe  conveyed  all  his  means  and  estate,  and  particularly 
the  lands  in  the  above  entail,  for  the  purpose  of  paying  his 
June  22,  ]796.  debts,  in  favour  of  the  appellant  and  another.     He  died  in  a 
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ear  thereafter,  without  issue,  being  succeeded  by  the  re-        |go3. 
>ondent9  Ann  Ranaldson,  his  eldest  surviving  sister. 


The  appellant  having  further  acquired  right  to  sundry  »yme 
obts,  due  by  John  Ranaldson,  he  thereupon  raised  an  ac-  picksom  &c. 
on  against  the  respondents  for  payment  of  one  third  part 
r  these  debts,  as  charged,  to  enter  heir  portioncr  to  him.  In 
efence,  it  was  pleaded,  that  the  respondent  did  not  represent 
er  brother  as  an  heir  portioner,  or  in  any  other  respect,  but 
s  heir  of  entail ;  and,  therefore,  that  she  was  not  liable  for 
i;  of  his  debts,  against  which  the  entail  sufficiently  pro- 
scted. 

The  Court  pronounced  this  interlocutor  :   **  Upon  the  re-  Feb.  27,1799. 
port  of  Lord  Eskgrove,  and  having  advised  the  mutual 
memorials  for  both  parties,  sustain  the  defence,  assoilzie 
the  defenders,  find  no  expenses  due,  and  decern."    A  bill 
'suspension  was  presented,  but  its  prayer  was  refused.        Feb.  25,1801. 

Against  these  interlocutors  the  present  appeal  was 
ought. 

Pleaded  for  tlie  Appellant. — To  subject  any  person  who 
kes  in  virtue  of  any  interest,  to  the  restrictions  and  limita- 
»n8  contained  in  it,  all  and  each  of  the  prohibitory,  irritant, 
d  resolutive  clauses,  must  clearly  and  distinctly  apply  to 
tQj  either  by  name  or  by  legal  description.  If  any  one  of 
Bin  does  not  do  so,  be  is  entirely  free  from  such  restric- 
ne  and  limitations.  Here  John  Ranaldson  was  not  an  heir 
tailzie,  but  fiar  and  disponee.  He  took  directly  in  virtue 
tie  entail,  and  not  by  service  as  heir.  If,  therefore,  an 
tailer  intends  to  impose  the  restrictions  on  him,  this  can- 
t  be  effectually  done  by  restricting  him  in  the  one  clause, 
^  })out  also  restricting  him  in  the  other.  By  the  entail  in 
Nation,  the  resolutive  clause  is  alone  directed  against  heirs 
entail;  and  although  the  prohibitory  and  irritant  set  out 

including  the  son  by  name,  yet  even  with  reference  to 
^Qc  clauses,  there  is  a  doubt  whether  he  was  intended 
V)e  included.  In  the  other  parts  of  these  clauses,  all  allu* 
^  to  him  is  dropped,  and  *'  heirs  of  tailzie"  alone  are 
%ed.  And,  as  fetters  are  not  to  bo  extended  beyond 
^at  is  clearly  expressed ;  especially  against  the  institute 

disponee  in  particular,  in  dubio,  it  is  to  be  presumed  that 

is  free  from  the  restraints.     As  fiar  and  disponee,  thore- 
*Q,  he  is  free,  although  even  from  the  deed  a  contrary  in- 
tition  may  appear  though  ineffectually  cxpresscd,*as  was 
•cided  in  the  Duntreath  case,  Edmonstone  v.  Edmonstone,  vide  ante  Vol. 
ouse  of  Lords,  15th  April  1771.     The  irritant  and  resolu-"-  r-  25j. 


474  CASES  ON  APPEAL  PROM  SCOTLAND. 

1803.       five  clauses  are  separate  and  distinct  clauses,  having  sepanu.^ 

functions  and  effects ;  and  therefore  it  will  not  avail  the  nr-*- 

"^^"        spondcnts,  in  order  to  shield  the  defects  in  the  resoIutL  -^ 

DICKSON,  &c.  clause,  to  contend,  as  they  do^  that  the  irritant  and  reso^i 

tive  clauses,  in  this  instance  ;  are  one  and  the  samo  clau^^ 

and  parts  only  of  the  same  sentence,  upon  which  erroneo^ 

ground  alone  the  Court  below  proceeded. 

Pleaded  Jor  the  Respondents. — The  question  in  the  pre 
sent  case  is  not,  as  in  the  case  of  Edmonstone,  whether  ttk.  € 
institute,  or  disponee,  in  the  deed  of  entail,  who  was  bi2£»- 
posed  by  the  entailer  to  be  an  heir  of  entail,  shall  be  bouim  ^ 
by  clauses  which  applied  only  to  the  heirs  of  entail ;  neith^^i 
Menzies  f>.      is  it,  as  in  some  late  cases,  whether  the  irritant  and  resol*::* 
Aniievd.iv.p.**^®  clauses  are  so  conceived  as  to  embrace  each  and  all  •c:::^ 
2-12.  the  prohibitory  clauses  ;  but  it  is  merely  whether  the  inst —  • 

Bruce  ^  tute,    who   is  included   in   every   one  of  the   prohibitoc — ^ 

Antevol.iy.p.clauscs,  and  also  in  the  irritant  clause,  is  comprehended  il — 
^•^^-  the  resolutive  clause.     It  cannot  be  denied,  in  this  cas^^ 

that  the  entailer's  intention  is  clear  to  impose  the  fetters  o— * 
the  disponee.     Also  that  the  prohibitory  and  irritant  clauses 
are  pointed  expressly  against  him ;   but  the  appellant,  C^ 
violation  of  all  grammar,  would   separate  the  resolutiF*^ 
clause  from  the  irritant  clause,  to  which  it  stands  annex^^ 
as  part  of  the  same  sentence,  and  concludes  that  as  oi^^ 
clause  is  defective,  the  whole  must  faU.     But  the  slighte^s 
inspection  will  show  that  the  irritant  and  resolutive  clauses 
form  but  one  sentence.     By  the  words^  "  my  said  son,  ^^3 
•*  any  of  the  heirs  of  tailzie  appointed  to  succeed  to  him,"  '^^ 
the  former  part  of  that  article,  John  Banaldson,  besides  Imi 
being  aptly  and  with  certainty  described  as  the  entaikwr^^ 
sofif  is  also  plainly  and  correctly  distinguished  from  tb^ 
heirs  of  tailzie ;  and  the  words  the  appellant  relies  on,  u  ^- 
"  the  person  or  persons,  heirs  of  tailzie  foresaid,"  made  nee 
of  in  the  latter  part  of  the  same  article  or  sentence  (whici 
the  appellant  calls  the  separate   and    distinct   resolutiTe 
clause),   refer  directly  to  what  precedes ;    "  the  person'' 
clearly  applying  to  the  words,  **  my  said  son,"  John  Ban- 
aldson. 

After  hearing  counsel,  it  was 

Ordered  and  adjudged  that  the  interlocutors  be,  and  the 

same  are  hereby  affirmed. 
For  Appellant,  Wm.  Adam^  Chas.  Ilay^  John  Clerk. 
P'or  Bespondents,  Wm.  Alexander^  M.  Nolan, 
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Colonel    Allan    Macphbrbon    of    Blair-  1  1803. 

gowrie,  and  Others,  Creditors  of  the  late  )  " 

Sir  Samuel  Hannay  of  Mochrum,  Bart.,  ^Appellants;  macp^krson. 

and  Archibald  Swinton,  W.S.,  Common  ».' 

Agent  in  the  Ranking  of  the  Creditors,      J  hannay. 

Kamsay  Hannay  of  Middlesex,  Esq.,  Respondent. 

House  of  Lords,  6th  May  1803. 

Rbal  Security — Statutes  1621,  c.  18,  et  1696,  c.  6 — Conjunct 
and  Confident — Delivery  of  Deed. — A  party  granted  a  real 
security  to  his  brother,  for  a  debt  owing  him^  on  which  no  infeft- 
ment  was  taken  until  after  the  granter's  death.  His  death  hap- 
pened about  three  years  after  its  date,  when  it  was  discovered  that 
he  was  insolvent,  and  must  have  been  so  at  the  time  of  granting 
the  heritable  bond.  In  a  ranking  and  sale  of  his  estate,  the  creditors 
objected  to  this  bond,  on  the  ground  of  its  being  a  fraudulent  pre> 
ference,  granted  by  an  insolvent,  and  to  a  conjunct  and  confident 
person.  Circumstances  in  which  these  objections  repelled,  and 
affirmed  in  the  House  of  Lords. 

Sir  Samuel  Hannay  of  Mochrum,  Bart.,  was  proprietor  of 
a  landed  estate  in  Scotland.  He  died  in  1790  insolvent. 
The  consequence  was,  that  his  lauded  property  in  Scotland 
was  brought  to  judicial  sale,  by  a  process  of  ranking  and 
Bale;  and  the  appellants  were  parties  creditors,  who  had 
produced  their  grounds  of  debt  in  this  action.  In  these 
processes  of  ranking  they  stated  objections  to  an  heritable 
bond  for  £20,000  granted  by  the  deceased  Sir  Samuel  Han- 
nay to  his  brother,  the  respondent,  in  November  1787,  pre- 
vious to  his  death,  on  the  ground  that  it  was  granted  by  Sir 
Samuel  to  a  conjunct  and  confident  person  in  fraudem  cre^ 
ditorum^  when  he  was  utterly  insolvent,  and  for  the  purpose 
of  creating  an  undue  preference.  It  was  further  stated, 
that  the  respondent  was  in  the  knowledge  of  Sir  Samuel's 
circumstances ;  that  he  kept  the  heritable  bond  latent,  and 
took  no  infeftment  until  the  eleventh  day  after  his  death, 
when  it  was  no  longer  competent  for  them  to  reduce  this 
security,  by  rendering  Sir  Samuel  notour  bankrupt,  in  terms 
of  the  statute  1696,  and  therefore  the  appellants  insisted 
thai  the  respondent  could  not  avail  himself  thereof  as  a  pre- 
ferable claim,  to  the  prejudice  of  the  creditors,  but  could 
only  rank  pari  passu  with  them. 

The  question  therefore  was.  Whether,  where  a  personal 
creditor  obtains  from  his  debtor  an  additional  real  security, 
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1803.       which  is  not  published  by  taking  infeftment  till  after  the 
death  of  the  granter,  who  is  then  discovered  to  have  been 


MACPHER80N,  insolvettt  at  the  time  of  granting  it,  such  a  security  can  be 
set  aside,  at  the  suit  of  other  creditors,  as  fraudulent  ? 


V, 


HAMNAT.  There  was  no  dispute  about  the  real  and  onerous  nature 
of  the  debt,  although  it  was  alleged  that  less  was  due  to  the 
respondent  individually  than  £20,000,  although  more  might 
be  due  to  him  and  his  other  brothers  jointly.  The  respond- 
ent contended  that,  at  the  time  it  was  granted,  ho  was  ig- 
norant of  the  real  state  of  his  brother's  affairs.  But,  in 
answer,  it  was  contended  on  the  part  of  the  creditors,  that 
he  was  aware  of  his  insolvency  at  its  date  ;  that  this  appear- 
ed from  the  whole  circumstances.  It  was  to  be  presumed, 
from  changing  the  personal  debt  to  a  real  security — from 
the  letters  of  Sir  Samuel,  requesting  that  the  matter  be  kept 
"  privateand  confidential,  and  kept  separate  and  distinct  from 
*'  every  other  matter ;"  and  the  bond  was  mentioned  in  his 
letters,  "  to  secure  my  brother  in  the  event  of  my  death." 

Mar.  11,1800.  The  Lord  Ordinary  pronounced  tliis  interlocutor,  "  The 
**  Lord  Ordinary  having  considered  these  objections,  an- 
*'  swcrs  thereto  for  Eamsay  Hannay,  Esq.,  writings  therewith 
<'  produced,  replies  for  the  creditors  and  common  agent ; 
<'  sustains  the  objections ;  finds  that  the  respondent  is  not 
"  entitled  to  the  preference  claimed ;  or,  at  least,  that  he 
**  can  be  only  ranked  upon  the  heritable  bond  and  infeft- 
*•  ment  paH  passu  with  the  objectors,  the  personal  adjudg- 
"  ing  creditors  of  the  common  debtor."    But,  on  reclaiming 

Jan.  17,  ISOl.  petition,  the  Lords,  of  this  date,  "  Alter  the  interlocutor 
•*  complained  of,  repel  the  objections  stated  to  the  interest  of 
*'  the  said  Bamsay  Hannay,  in  the  ranking  of  Sir  Samuel 
"  Hannay's  creditors,  and  remit  to  the  Lord  Ordinary  to  pro- 
"  ceed  accordingly." 

Against  this  last  interlocutor  of  the  Court  the  present  ap- 
peal was  brought  to  the  House  of  Lords. 

Pleaded  for  the  Appellant — The  security  is  reducible  at 
common  law,  1.  Because  it  is  established  by  the  whole  facts 
and  circumstances  of  the  case,  and  which  are  not  disputed, 
that  Sir  Samuel  Hannay,  at  the  time  of  executing  the  bond 
in  question,  was  utterly  insolvent,  and  really,  though  not 
publicly,  a  bankrupt.  It  was  therefore  a  gross  fraud  in  Sir 
Samuel  to  attempt  to  create  a  preference  in  favour  of  his 
brother  over  all  his  other  creditors.  That  he  knew,  and  was 
well  aware  of  the  impropriety  of  what  he  was  doing,  is 
proved  by  the  injunction  of  secrecy  imposed  upon  Mr.  Loch 
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letter,  directing  the  heritable  bond  to  be  prepared ;        1*^3. 
Ir.  Loch,  had  he  been  alivOy  mis^ht  have  been  material  * 

nee  on  this  subject;  for  that  Mr.  Loch  believed  it  to  be         ^^^    '  * 
ret,  and  an  unjustifiable  transaction  between  the  bro*  v, 

,  appears  plainly  from  the  following  excerpts  of  letters     ^^^^^ 
m  by  that  gentleman  to  Mr.  Johnstone  of  Garnfalloch| 
rhich  letters  came  into  the  hands  of  the  common  agent 
isequence  of  a  production  made  by  Mr.  Johnstone,  in 
stion  in  this  ranking. 

don't  know  how  things  stood  when  you  went  from  this  ; 
,  as  far  as  I  can  judge,  Sir  Samuel  has  left  his  matters 
i  very  unhappy  situation.  Exclusive  of  the  large  ba- 
se to  the  brothers,  there  is  at  least  £50,000  to  other 
»ple,  and  I  am  afraid  not  £2000  to  answer  it.  Several 
y  unjustifiable  transactions  appear,  which  nothing  but 
nost  direful  necessity  could  have  occasioned.  Tou 
>w,  I  suppose,  Ramsay  has  a  security  over  all  the  pro- 
ty  in  Scotland  for  £20,000  ;  but  as  no  infeftment  was 
en  upon  it  till  after  Sir  Samuel's  death,  I  imagine  it 
I  not  exclude  Lady  Hannay,  though  I  think  it  will  be 
>d  against  other  creditors." 

another  letter  he  says,  "  Ramsay's  security  is  to  be 
illenged  by  the  creditors  at  large,  but  I  hope  it  will 
.nd  the  test.  The  weak  side  of  it  is  this  :  It  now  ap- 
ars,  /  am  afraid  past  a  doubts  that  Sir  Samuel  was  tn- 
vetU  at  the  time  he  granted  it," — ''  he  granted  the  secn- 
y  under  the  strictest  injunction  of  secrecy  to  his  agent 
10  wrote  it,  and  it  was  delivered  to  his  brother,  by  whom 
v?as  kept  with  equal  secrecy  till  Sir  Samuel's  death."  2. 
as  also  equally  manifest  that  the  respondent  was  in  the 
fledge  of  his  brother's  circumstances.  He  had  taken 
2hief  charge  of  remitting  the  whole  money  from  India ; 
he  could  not  but  know  the  extent  of  the  sum  for  which 
Samuel  was  debtor  to  those  interested  under  Colonel 
aay's  will.  The  money  was  remitted  as  the  proceeds 
Dlonel  Hannay's  estate,  (a  deceased  brother),  to  be  di-^ 
[1  under  his  will  among  his  surviving  brothers.  He  also 
9  the  difficulties  which  Sir  Samuel  laboured  under  be- 

the  Colonel's  death,  arising  from  his  connection  with  a 
entile  speculation.  He  saw  too,  the  extravagant  and 
use  style  in  which  he  was  living,  and  the  circumstances 
iding  the  whole  transaction.  3.  The  respondent  has 
ight  no  proof  that  the  bond  was  delivered  to  him  in  the 
Lme  of  Sir  Samuel.     It  was  kept  latent— made  not  to 


478  CASES  ON  APPEAL  FROM  SCOTLAND. 

1803.       appear  on  the  record,  and  this  solely  in  order  to  deceive 
creditors,  and  disappoint  them  after  Sir  SamuePs  death.    He 


"^^^&c?^^'''  must  prove  not  only  onerosity,  but  that  the  deed  was  de- 
V.         livered  while  the  grantor  was  solvent.    Here  that  has  not 
HANNAY.     (jgQ^  Jq^q     2fo  infeftment  was  taken ;  and  delivery,  in  the 
most  favourable  view,  could  only  be  conditional — the  con- 
dition being  to  keep  it  secret  until  after  his  death.     4. 
Even  supposing  it  were  proved  that  the  bond  was  delivered 
in  the  lifetime  of  Sir  Samuel,  there  is  evidence  arising  from 
the  conduct  of  the  parties,  and  the  circumstances  of  the 
case,  that  it  must  have  been  subject  to  the  condition  of 
keeping  the  transaction  concealed,  and  of  not  taking  in- 
feftment until  Sir  Samuel's  death.    It  was  as  a  security,  in 
the  event  of  his  death,  that  Sir  Samuel  desired  it  to  be 
made.     It  was  to  be  kept  private.    Being  intended  by  the 
grantor,  who  had  urgent  reasons  for  concealment,  only  as  a 
security  in  the  event  of  his  death,  and  of  a  private  nature,  it 
follows  that  it  would  be  delivered  only  as  such  to  the  receiv- 
er, who  had  no  less  cogent  reasons  for  secrecy.     Its  publicity 
would  have  destroyed  Sir  Samuel's  credit.   Secrecy  therefore 
was  the  foundation  of  the  whole  transaction,  and  its  insepar- 
able ingredient  during  Sir  SamuePs  lifetime.     If  the  bond 
was  delivered,  it  must  therefore  have  been  only  on  condi- 
tion that  no  infeftment  should  be  taken  upon  it.     6.  The 
deed  was  also  granted  to  a  near  relation,  and  to  a  conjunct 
and  confident  person,  which  of  itself  is  sufficient  to  set  it 
aside.  Lord  Stair  says,  (B.  1,  tit.  9,  §  12,)  "  Generally  latent 
"  rights  among  confident  persons,  are  reducible  by  posterior 
"  creditors."     And  Bankton  and  Sir  George  Mackenzie  say 
the  same.     Even  where  deeds  are  not  latent,  they  are  not 
sufEered  to  give  a  preference  to  conjunct  and  confident  per- 
sons.   Several  decisions  have  so  laid  it  down,  EinlochV.  Blair, 
18th  Jan,  1678  ;  Scrymgeourv.  Lyon,  28th  Jan.  1696 ;  Mon- 
crief  V.  Lockhart,  13th  July  1698,  Fountainhall.     But  as  to 
this  challenge,  at  common  law,  all  creditors,  whether  prior 
or  posterior,  are  on  an  equal  footing.     6.  The  heritable 
bond  was  further  reducible  as  falling  under  the  statute  1621, 
c.  18,  at  least  in  so  far  as  regards  those  creditors  whose 
debts  were  contracted  prior  to  the  granting  of  the  bond  in 
question,  as  an  alienation  '*  to  a  conjunct  and  confident  per- 
**  son,  without  true  and  necessary  causes,  and  without  a  just 
"  price  truly  paid."    It  was  further  reducible  under  the  act 
1696,  c.  5,  as  extended  by  23  Geo.  III.  c.  18,  as  granted 
by  an  insolvent,  in  order  to  give  an  undue  preference. 
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Pleaded  far  the  Respondent.'^^k  party  obtaining  a  Becari-       1803. 

apon  land  is  under  no  positive  or  legal  obligation  to  pub-    

\  it,  by  taking  infeftment  or  registering  his  sasiue  within  ^^^^^"^^^^^ 
r  given  time.  Regard  for  his  own  safety  alone  can  induce  «. 

\  to  do  this,  in  order  to  protect  himself  against  posterior  ^^*"'^^* 
tveyanees  or  securities  upon  the  same  subject  gaining  a 
tferenco.  But  he  may  act  otherwise,  if  he  chooses  to  in- 
'  risks,  and  allow  other  creditors  to  gain  such  preference, 
gisters  are  not  intended  to  give  information  generally  of 
i  circumstances  of  persona^  but  merely  of  the  state  of 

particular  property^  to  put  those  who  deal  with  the 
•prietor,  on  the  faith  of  that  property,  in  safety,  as  they 

be  affected  by  nothing  which  does  not  appear  on  the 
3rd.  The  creditors  objecting  here  are  mere  personal 
liters,  and  creditors  adjudgers.  It  is  clear  they  did  not 
I  on  the  faith  of  the  record,  or  of  the  state  of  the  pro- 
^.  They  go  upon  the  personal  security  of  the  grantor, 
all  events,  they  caunot  complain  against  him  for  having 
lected  to  obtain  himself  sooner  infeft,  when  it  is  obvious 
^  by  such  negligence,  he  alone  could  suffer  injury,  inas- 
^h  as  such  neglect  gave  other  creditors,  and  even  them, 
>pportunity  of  gaining  a  preference  to  themselves,  and 
<ing  off  all  preference  from  him.  It  is  therefore  exceed- 
7  disingenuous  in  them  to  talk  of  being  deceived,  or  in- 
ed  to  give  credit  upon  the  faith  of  the  real  estate,  when 
iteps  were  taken  by  them  to  affect  that  estate.  Such,  it 
umbly  conceived,  is  the  law ;  and  it  makes  no  difference 
^ther  the  alienations  are  voluntary  or  for  valuable  con- 
orations.  ^  It  is  alike  immaterial  to  refer  to  the  statutes 
1,  c.  18,  and  1696,  c.  5,  for  they  have  no  application  to 

circumstances  of  this  case.  Because,  in  regard  to  the 
;  mentioned  act,  in  order  to  bring  the  present  case  under 
it  was  necessary  to  make  out  that  the  security  was  not 
Dted  for  a  true,  just,  and  necessary  cause.  This  has  never 
a  moment  been  attempted,  and  could  not  be  attempted, 
ause  the  security  here  was  granted  as  an  additional  real 
irity  to  one  previously  a  personal  creditor.    Besides  this, 

appellants  would  have  to  make  out  that  they  were  ere* 
)rs  of  Sir  Samuel  cu  the  date  of  the  security  in  ques- 
I,  which  they  have  not  done,  and  cannot  do.  And,  in  regard 
the  second  named  act  1696,  it  is  clear  only  that  it  strikes 
inst  deeds  giving  partial  preferences  to  creditors  on  the 

of  the  debtor's  bankruptcy.  But  bankruptcy  is  here 
le  the  condition  of  the  act,  so  much  so,  that  it  proceeds 
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MARSHALL, 

&C. 

V. 

8TEIN. 


to  define  what  shall  be  held  to  be  bankruptcy.  There  mi« 
be  diligence  against  him.  He  must  be  imprisoned,  &c.  fc. 
nothing  of  all  this  took  place  here.  So  that  neither  of  th^ 
statutes  apply.  And  the  circumstances  of  the  origin  of  f^, 
debt  by  the  one  brother  to  the  other,  is  so  clearly  establi^ 
ed,  as  to  preclude  all  notions  of  fraud,  and  all  objections  oo 
the  ground  of  being  conjunct  and  confident. 

After  hearing  counsel,  it  was 

Ordered  and  adjudged  that  the  interlocutors  be,  and  the 

same  are  hereby  affirmed. 
For  Appellants,  Wm.  Adam^  Wm.  Alexander. 
For  Respondents,  Henry  Erakine^  John   Clerk,  David 

Cathcart. 

Note. — Unreported  in  the  Court  of  Session. 


[Fac.  Coll.  XIII.  App.  No.  8.] 

Jambs  Marshall,  Writer  to  the  Signet; 
William  Telford,  Esq.,  Cashier  of  the 
Stirling  Banking  Co. ;  Messrs.  Campbell, 
Thomson,  and  Co.,  Bankers  in  Stirling ; 
and  Wm.  Paterson,  Merchant  there,  Cre- 
ditors of  James  Stein,  late  Distiller,  &c. 

Jambs  Stein, 

House  of  Lords,  27th  May  1803. 


Appellantm 


Respondent. 


Bankrupt — Discharge — No  Objection  that  the  Bankrupt  is 
residinq  in  a  Foreign  Country — Competency  of  Appeal.— Ib 
this  case,  the  bankrupt,  fourteen  years  after  his  bankraptcj,  •o' 
when  he  was  residing  in  Poland,  to  which  country  he  had  t^ 
moyed  after  his  bankruptcy,  presented  a  petition  to  the  Coo^ 
with  the  usual  conciurence  of  creditors  in  number  and  Talae,  fix 
his  discharge.  8ome  creditors  appeared,  and  objected  that  hewn 
not  entitled,  as  a  resident  of  another  country,  to  sue  for  his  dii- 
chaige  here ;  and  that  he  had  not  accounted  for  the  great  defidenej 
in  his  assets  as  compared  with  his  debts.  The  Court  of  Senon 
repelled  these  and  other  objections.  In  the  House  of  Lords  dus 
was  affirmed.  2.  No  objection  was  stated  to  the  competency «{ 
the  appeal ;  but  Lord  Eldon  thought  it  would  be  more  expe&Bt 
that  the  jurisdiction  in  bankruptcy  were  final. 

A  sequestration  was  awarded   of  the  estate  of  James 
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}tein  in  February  1788,  under  the  bankrupt  act.     His  debts       1803. 
imoonted  to  £220,974.  9s.     His  assets,  £55,248.  9s.     His 


jreditors  had  this  sum  divided  among  them,  in  five  separate    "^"^^^'-^i 
lividends,  the  last  of  which  was  paid  on  27th  December,         v. 

1797.  STKIK. 

Fourteen  years  after  the  sequestration,  the  bankrupt, 
then  at  the  time  residing  in  Poland,  applied  to  the  Court,  by 
petition,  for  his  discharge,  founding  on  the  bankrupt  act,  § 
43,  setting  forth  that  ho  had  undergone  the  statutory  ex- 
aminations, that  he  had  exhibited  inventories  of  his  estates, 
and  conveyed  them  to  his  trustee  in  the  usual  form ;  that  of 
the  114  creditors,  whose  claims  were  above  £20,  ninety- 
five  concurred  in  the  application  in  terms  of  the  act; 
and  showing  also,  that  of  the  creditors  ranked  (£199,497) 
^163,073.  ISs.  2id.  concurred. 

1'he  act  provides,  **  That  the  bankrupt  shall,  in  such  cases, 
"bo  discharged,  unless  the  creditors  appear  and  object, 
'aud  bo  prepared  to  show  that  he  has  not  made  a  fair 
surrender  of  his  estate,  or  refused  to  grant  a  disposition 
*o  the  trustee,  as  ordered  by  the  Court,  or  has  wilfully  not 
attended  the  diets  of  examination,  or  has  been  guilty  of, 
any  collusion,  or  that  his  bankruptcy  did  not  arise  from 
ii^nocent  misfortunes  or  losses  in  business,  but  from  cul- 
pable or  undue  conduct.'* 

*^^  this  application,  appearance  was  made  for  tho  appol- 
lant%,  creditors,  who  gave  in  the  following  objections  to  the 
P^^^tion : — 1.  That,  by  retiring  to  a  foreign  country,  with- 
out the  jurisdiction  of  the  Court,  and  beyond  the  reach  of 
°w  creditors,  the  application  was  mado  incompetent — no 
P®*^on  being  entitled  to  avail  himself  of  the  laws  of  a  coun- 
^7  from  which  he  had  absconded  to  avoid  execution.  2. 
"••hat  there  was  no  evidence  of  the  concurrence  of  four-fifths 
of  the  creditors,  as  the  persons  subscribing  the  deed  of  con- 
^^itence  do  not  produce  their  titles,  whether  as  executors 
or  assignees,  or  mandatories  or  agents.  3.  That  the  43d 
^tion  of  the  act,  called  on  the  bankrupt  to  show  how  the 
Enormous  deficiency  of  his  funds  arose,  so  as  to  show  inno- 
^nt  misfortune ;  and,  4.  That  the  creditors  concurring  in 
the  application  are  promised  reward  for  their  concurrence. 

The  Lords  pronounced  this  interlocutor: — ^*  Having  re- Nov.  10, 1802. 
"  Bomed  consideration  of  this  petition,  and  advised  the  same, 
''with  the  preliminary  objection  formerly  lodged  on  tho 
'  part  of  James  Marshall,    (i.  e.  the  first  objection  above 
'  stated),  they  repel  the  objection,  and  find  the  absence  of 

VOL.  IV.  2  1 


V, 
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1803.        ''  tho  petitioner  no  bar  to  his  obtaining  the  discharge  prayed 

"  for.     Appoint  the  new  and  additional  objections  this  da/ 

^'^"^c^'''''    "  given  in  to  bo  printed  and  put  into  tho  boxes,  and  allor 
"  the  petitioner  to  answer  the  same  quam  prtmiim" 

The  papers  that  followed  were  confined  to  all  the  objec- 
tions after  the  first.  To  the  2nd  objection,  the  respondent 
answered,  that  the  act  did  not  require  the  concurrence  of 
creditors  to  bo  proved  by  legal  evidence.  If  the  petition 
appears  in  the  names  of  four-fifths,  duly  authorized,  that  is 
enough.  3d.  By  the  terms  of  the  act,  the  creditors  appetr- 
ing  to  object  to  his  discharge  are  not  warranted  to  call  upon 
him,  to  instruct  that  his  bankruptcy  arose  from  innocent 
misfortunes.  They  are  only  entitled  to  state  certain  objec- 
tions, and  ^*  the  Court  shall  judge  of  these  objections,  and 
"  allow  a  proof  of  them  if  thought  necessary."  And  the 
act  further  does  not  say,  that  deceit  practised  before  the 
bankruptcy,  for  the  purpose  of  obtaining  credit,  as  alleged, 
shall  bar  the  discharge  ;  and  as  to  the  fourth  objection,  it 
was  too  irrelevant  and  vague  to  deserve  any  notice. 
Mar.  2, 1803.  "  The  Lords  having  resumed  consideration  of  this  petition, 
.  '*  and  advised  the  same,  with  the  objections,  answers,  re- 
"  plies,  duplies,  with  the  minutes  this  day  given  in  on  the 
'*  part  of  the  Stirling  Bank,  and  other  proceedings  bad  in 
"  this  cause,  upon  the  petitioner's  making  oath  in  terms  of 
*'  the  statute,  they  find  him  entitled  to  bo  freed  and  dis- 
<<  charged  of  all  debts  contracted  by  him  before  the  date  of 
''  the  first  deliverance  upon  the  petition  for  sequestrating 
'*  his  estate ;  and  for  that  purpose,  grant  commission  to  the 
*'  Judge  Ordinary  of  Carsun,  in  Poland,  or  the  Judge  Ordi- 
*'  nary  of  any  other  place  in  Poland  or  Russia,  where  the 
**  petitioner  may  be,  and,  in  case  of  his  return  to  Britain 
"  before  executing  this  commission,  to  any  of  his  Majestjs 
"  Justices  of  Peace  in  England,  or  any  of  his  Majesty's  Jn>- 
"  tices  of  Peace  or  Sheriffs-depute  in  Scotland,  or  their  Snh- 
''  stitutcs,  to  take  the  said  oath  at  any  place  within  their 
**  respective  bounds,  any  lawful  day  betwixt  and  the 
"  day  of  next,  and  assigns  that  day  for  report- 

-  ing." 

Against  these  interlocutors  the  present  appeal  was  brought 
by  the  creditors  objectors. 

Pleaded  for  the  Appellants. — The  appellants  here  re- 
peated their  objections  as  pleaded  below,  viz. — 1.  That  the 
respondent,  residing  out  of  this  country,  is  incompetent,  and 
barred  from  availing  himself  of  this  provision  of  the  bank- 
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pt  statute  for  the  purpose  of  obtaining  his  discharge.  2. 
iatit  was  not  proved  that  the  persons  subscribing  the  deeds 
concurrence  as  executors,  assignees,  or  agents,  had  any  title 
subscribe.  3.  That  the  respondent  has  not  proved  that 
9  great  deficiency  of  his  funds  arose  from  innocent  mis- 
tunes.  4.  The  appellants  offered,  and  ought  to  have  beeti 
nnitted  to  prove,  that  some  of  Mr.  Stein's  creditors  had 
^ived  a  compensation  for  signing  the  concurrence. 
Pleaded  far  the  Respondent, — 1.  There  is  no  foundation 
law  for  the  objection,  that  the  respondent  is  not  entitled 
the  benefit  of  his  discharge,  because  he  at  present  resides 
a  foreign  country.  2.  The  statute  has  been  most  studi- 
isly  avoided  in  the  argument  by  the  appellants.  They  do 
»t  specify  any  objection  embraced  within  the  act,  but  others 
hich  the  statute  does  not  include.  A  great  many  irrele- 
mt  averments  are  stated,  calculated  to  raise  up  unfavour- 
)le  impressions  and  suspicious,  in  reference  to  his  dealings 
^forethe  bankruptcy ;  but  it  is  clear  that  they  have  not  prov- 
1  that  he  has  not  made  a  fair  surrender,  or  has  not  under- 
)D6  his  examination,  or  refused  to  convey  the  estate  to 
lem,  while  the  concurrence  of  four-fifths  utterly  refutes  all 
resumptions  of  unfairness.  But,  3d.  Where  objections,  re- 
vant  in  their  nature,  are  stated,  the  Court,  by  the  act,  is 
npowered  to  allow  proof  of  them,  from  which  it  humbly  ap- 
3ars,  that  the  ontis  probandi  of  proving  such  averments 
%  on  the  objectors.  They  have  not  done  this  in  the  pre- 
>nt  case,  and  therefore  their  objections  must  fall;  and, 
The  charge  of  collusion  with  the  concurring  creditors  is 
>th  irrelevant  and  calumnious,  and  the  Court  did  right  in 
ipelling  it  in  toto. 

After  hearing  counsel, 

Tbb  Lord  Chancellor  Eldon  said, 

**  Mt  Lords, 
"  I  am  apprehensive  it  cannot  be  denied,  that  it  is  competent  to 
•peal.  But  I  choose  to  mark  the  case,  because  I  cannot  but  enter« 
in  a  doubt,  \vhich  may  (if  it  shall  appear  to  be  well  founded)  re- 
ite  some  consideration,  Whether  this  jurisdiction,  as  to  bank- 
ptcj,  should  not  be  made  final  in  the  Court  of  Session  ;  because 
a  will  see,  if,  after  a  bankrupt  has  undergone  all  the  judicial  inquiry 
the  Court  of  Session,  which  has  concluded  in  an  unanimous  opin- 
:  with  the  four-fifths  of  his  creditors,  who  had  previously  judged 
bad  done  right,  a  creditor  for  £6  or  £20  can  bring  under 
review  of  this  House  the  concurrence  of  the  creditors,  so  fol- 
ed  by  the  decision  of  the   Court  of  Session — ^in  such  a  case, 


1803. 
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1803.        where  a  bankrupt  is  friendless  and  penniless,  your  Lordships  must 
sec  at  once  that  he  had  better  submit.     Indeed,  he  most  subinit  to 


LOTHT^N,  &c.  the  attempt  to  depriye  him  of  his  discharge,  whether  there  be  tay 


V. 


nc         a        sound  reason  for  it  or  not,  instead  of  comin£^>to  the  bar  to  nqrport 
&-C.  his  claim  to  that  discharge,  which  four-fifths  of  his  creditors,  and  the 

unanimous  opinion  of  the  Court  of  Session,  have  declared  he  ti  well 
entitled  to." 

It  was  ordered  and  adjudged  that  the  interlocutors  coir&- 
plained  of  be  affirmed,  with  £150  costs. 

For  Appellants,  C  Hope,  Wm.  Alexander, 

For  Respondent,    Wm,  Adam^  Henry  Erskine^  John  CUrtr^ 


'I- 

0 


[M.  App.  Insurance,  No.  4.] 

Messrs.  George  Lothian,  Andrew  PATON,^ 
John  Telfer,Andrew  Macmillan^  Jambs | 
Miller,  Hugh  Love,  and  Others,  Mcr-^ 
chants  in  Glasgow,  all  Underwriters, 

Messrs.  Henderson,  Kiddle,  &  Co.,  Mer- 
chants in  Glasgow,  Agents  and  Attorneys  i 
of  Messrs.  Henderson,  Ferguson,  and  Gib-  y Respondent -^^ 
son,  Merchants  and  Partners  in  the  State  of  ( 
Virginia,  Citizens  of  New  York,  America, 

House  of  Lords,  8th  June,  11th  and  13th  July  1803. 

Insurance — Warranty — Foreign  Sentence  op  Condemnation 
— CoMiTAS — Relative  Agreement. — ^The  appellants,  as  W^<" 
writers  in  Glasgow,  insured  the  respondents'  ship  as  an  Amentm^ 
vessel^  belonging  to  them,  as  American  citizens,  which  iraitbC 
in  America,  together  with  her  cargo,  on  voyage  from  Amend  to 
Rotterdam.     The  war  with  France  was  then  pending.    ShenOe' 
from  America  to  Rotterdam,  with  all  the  necessary  documentioo 
board  which  American  vessels  were  in  use  to  carry  in  tenni  of  ! 
existing  treaties  between  America  and  France,  as  well  as  thebw 
of  nations  applicable  to  neutrals.     But  it  not  being  known  at 
Glasgow,  when  the  insurance  was  effected,  or  in  America  irbtt 
the  ship  sailed,  that  a  Muster  Roll,  or  Role  d* Equipage,  vfaidit 
by  a  recent  ordinance  or  Arret  of  the  French  Govemment»  mi 
also  necessary  to  be  carried  by  such  vessels,  she  was  captued  x 
the  course  of  the  voyage,  and  condemned  in  the  French  pru 
courts  as  enemies'  property,  in  consequence  of  not  having  this  ^ 
cument.     In  an  action  for  the  sum  in  the  policy,  three  qneiti 
were  argued,  1st.  Whether  the  policy  itself  contained  a  warr 
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of    American  documented,  as  well  as  American  property.     2d.        IS()3. 
Wliether  the  sentence  of  condemnation  of  a  Foreign  Prize  court 


muat  be  conclusive  in  negativing  a  warranty  of  neutrality  ;  and,  3.  lotbiak,  &c. 
How  far  a  relative  agreement,  entered  into  by  the  parties,  explana-         oebbov 
torj  of  the  warranty  in  the  policy,  qualified  that  warranty.     Held  Scq, 

in  the  Court  of  Session  the  insurers  liable.  Affirmed  in  the  House 
c£  Jjotda,  after  taking  the  opinion  of  the  whole  judges  of  England 
(^wto  were  divided)  on  the  questions  submitted.  Lord  Eldon,  after 
consulting  these  judges,  held  that  this  case  must  be  decided  on  its 
o^vn  circumstances,  and  that  the  relative  agreement  qualified  the 
^nrarranty  in  the  policy,  and  made  the  insurers  liable  in  all  events, 
on  proving  that  the  ship  was  American  property  only. 

Th^  appellants  insured  the  respondents'  ship,  the  Catherine, 
wA^merican  vessel,  belonging  to  the  respondents,  as  American 
citizens,  and  then  in  America,  together  with  her  cargo  of  to- 
Jweco,  by  two  policiesfor  £4900,  in  the  following  terms :  *'  From        1797. 
"*  port  or  ports  in  Potowmack  and  Patuxent  Rivers  to  Hel- 
"  ^o^tsluys,  and  from  thence  to  Rotterdam,  or  a  port  to  the 
'  northward,  upon  any  kind  of  goods  and  merchandizes,  and 
"^'^o  upon  the  body,  tackle,  apparel,  ordnance,  munitions, 
'^^'^illery,  boat,  and  other  furniture,   of  and  in  the  good 
"®«ip  or  vessel  called  the  Catherine,  an  American  vessel^ 
"  ^l^ereof  is  master,  under  God,  for  this  present  voyage,  Sa- 
''"^tiel  Gasneaw,  beginning  the  adventure  upon  the  said 
**  8^^f)ds  and  merchandizes,  from  the  loading  therof  aboard 
*'  ^"^^  said  ship  Catherine,  as  aforesaid,  upon  the  said  ship, 
**  ^^.,  and  so  shall  continue  and  endure  during  her  abode 
"  ^^cre  upon  the  said  ship,  &c.,  and  further,  until  the  said 
*•  ■^^ip,  with  all  her  ordnance,  tackle,  apparel,  &c.,  and  goods, 
**  ^d  merchandizes  whatsomever,  shall  be  arrived  at  Rotter- 
"  dam,  or  at  a  port  to  the  northward,  upon  the  said  ship, 
"  &c.  until  she  have  moored  at  anchor  twenty-four  hours  in 
"  good  safety ;  and  upon  the  goods  and  merchandize  until 
*'  the  same  be  there  discharged  and  safely  landed."  Then  fol- 
fewed  this  clause,  "  Touchingtheadvcnturcs  and  perils,  which 
f    "we,  the  assurers,  are  contented  to  bear  and  do  take  upon 
**  ns  in  this  voyage,  they  are  of  the  seas,  men  of  war,  fire, 
'*  enemies,  pirates,  rovers,  thieves,  jettisons,  letters  of  mart 
''and  countermart,  surprisals,  takings  at  sea,  arrests,  re- 
••straints,  and  detainments  of  all  kinds,  princes  and  people 
•*  of  what  nation,  condition,  or  quality  soever,  barratry  of 
•*  the  master  and  mariners,  and  all  perils,  losses,  misfortuncn 
"  tbat  shall  count  to  the  hurt,  detriment  or  damage  of  tho 
•'  Btdd  goods  and  merchandize,   and   ship,   &c.,  or  any  part 


&c. 
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1803.  <<  thereof.  And  in  case  of  loss  or  misfortune,  it  shall  be  lav 
"  ful  to  the  asBureds,  their  factors,  servants,  and  aBsigsj 
LOTHIAN,  c. ,,  ^^  g^^^  labour,  and  travel  for,  in,  and  about  the  defenec 
1IKNDKR80N,  **  safoguard,  and  recovery  of  the  said  goods  and  merchao 
"  dize,  and  ship,  &c.,  or  any  part  thereof,  without  prejudi^ 
*'  to  this  insurance,  to  the  charges  whereof  we,  the  assurens 
''  will  contribute  each  one  according  to  the  rate  and  quantity 
*'  of  his  sum  herein  assured.  And  it  is  agreed  by  us,  the  in 
'*  surers,  that  this  writing  or  policy  shall  be  of  as  much  fore- 
"  as  the  surest  writing  or  policy  of  insurance  heretofore  wil 
"  in  Lombard  Street,  or  in  the  Royal  Exchange.  And  s- 
''  wo,  the  assurers,  are  contented  to,  and  do  hereby  promis- 
**  and  bind  ourselves  each  one,  for  his  own  part,  our  heir 
**  and  executors,  to  the  assured,  for  the  true  performance  c 
**  the  premises." 

Some  doubts  having  arisen  as  to  the  warranty  in  the  poL 
cies ;  the  underwriters  subscribed  this  relative  agreemec 
with  reference  to  them.  "  Whereas  doubts  have  arise 
'*  how  far,  by  the  insurances  underwrote,  there  is  a  warrani 
''  of  property,  and  what  is  to  be  understood  by  such 
*'  warranty.  It  is  hereby  declared,  that  in  case  of  capture  < 
"  seizure,  Messrs.  Henderson,  Riddle  and  Company,  befo: 
'<  they  claim  for  a  loss,  must  produce  proof  of  the  ship 
"  being  American  bottom,  and  by  bills  of  lading  show,  tbi 
**  the  tobacco  shall  have  been  shipped  on  account  and  rii 
'*  of  Messrs.  Henderson,  Ferguson,  and  Gibson,  upon  wlu< 
''  we  shall  settle  by  granting  our  bills  at  four  months'  dal 
'*  for  the  amount,  deducting  the  stipulated  premium,  in  tfa 
**  full  dependance  that  the  insured  will  use  their  best  er 
**  deavours  to  recover  the  property  as  for  account  of  tlM 
"  shippers." 

The  Catherine  left  Nottingham,  in  Virginia,  on  1st  Aprit- 
but,  on  17th  May,  while  in  the  course  of  her  voyage,  she  wafc 
captured  by  a  French  privateer,  and  was  condemned,  notwitl^ 
standing  opposition  and  claim  made  for  the  ship  and  cargo,  i^- 
a  lawful  prize,  by  decreet  of  the  French  courts,  which  w»^> 
produced.  The  ground  on  which  this  condemnation  pH^- 
ceeded  was,  that  she  had  not  on  board  a  Role  d*£quipage, 
as  required  by  an  Arret  of  the  Executive  Directory  of  the 
French  Government. 

Tiiis  Arret  was  not  published,  and  could  not  be  known  in 
America  nor  in  Glasgow  when  the  insurance  was  effected. 

The  captain  of  the  vessel  appealed  against  this  condem- 
nation to  the  superior  court,  the  civil  tribunal  of  the  de- 
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p&rtment  of  the  Lower  Loire,  sitting  at  Nantes ;  but  it  pro-       1803. 
nounced   a  decree  affirming  this  sentence  of  condemna-    

tion,  LOTUIAN,  &c. 

The  insured  then  made  their  claim  against  the  insurers  hbnpebson 
as  for  a  total  loss  on  the  policies,  adducing  the  decree  of        &c. 
condemnation;  and  some  refusing  to  pay,  they  were  obliged 
to  raise  the  present  action  before  the  Judge  Admiral,  who 
assoilzied  the  defenders,  on  the  ground,  **  that  the  condem-  Mar.  2,  1798. 
"  nation  of  the  ship  in  question  was  founded  upon  the  said 
"  ship  not  being  furnished  with  proper  vouchers  to  prove 
**  the  neutrality  of  said  ship." 

Of  this  decree  a  reduction  was  brought. 

The  Lord  Ordinary  pronounced  this  interlocutor :  **  This  May  28, 1799. 
"  demand  the  underwriters  have  resisted,  on  grounds  which 
*  appear  to  the  Lord  Ordinary  untenable.     It  has  been  ad- 
**  initted  in  this  case,  that  this  ship  had,  when  captured, 
"  OTery  document  on  board  to  prove  that  she  was  Ameri- 
"  oan,  and  the  cargo  American  property,  which  American 
"  sliips  usually  had,  and  every  document  to  ascertain  that 
'  ^scty  which  had  been  required  by  France  on  all  former 
'    occasions,  therefore  any  decision  of  the  admiralty  subal- 
'    'ti.ern  court  of  Nantes  is  not  entitled  to  that  regard  and 
'     csomitas  which  in  general  regulates  the  law  of  nations. 
X.f  the  decision  of  the  court  of  Nantes  has  proceeded  on 
^K>me  late  regulation  authorised  by  the  French  Directory, 
^     directing  certain  forms  and  observances,  for  ascertaining 
"tJiat  all  ships,  claiming  the  privilege  allowed  to  American 
ships,  such  as  having  on  board  certain  muster  rolls,  or 
^hat  they  now  call  a  Role  d'JSquipage,  should  be  neces- 
sary to  save  their  condemnation  :  it  is  sufficient  answer  to 
"this  ground  of  condemnation,  that  such  a  regulation  was 

*  xot  published,  and  could  not  be  known  in  America,  nor  in 

*  Glasgow,  when  the  insurance  in  question  was  made  ;  and 
'  *  therefore,  it  does  not  appear  that  the  sentence  of  condem- 
**  nation  at  Nantes  has  proceeded  on  any  violation  of  the 
**  treaty  between  France  and  America,  but  wholly  on  ca- 

**  pricious  particular  ordinances,  which  were  not  known  to 
**  other  countries,  and  ought  not  to  be  regarded  ;  therefore, 
••  upon  the  whole,  sustains  the  reasons  of  reduction." 
On  representation  the  Lord  Ordinary  adhered.  ju]y  2,  1799. 

On  reclaiming  petition  the  Court,  who  pronounced  an  in- 
terlocutor, ordering  the  decrees  or  Arrits  of  the  French  .Ian.  17,  1^00. 
court  of  Admiralty  to  be  printed  and  produced,  and  there-  ^    ^ 
after,  of  this  date,  pronounced  this  interlocutor:  **  Having j^i^ 4^  igoo. 
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1S03.        "  particularly  attended  to  the  policy  of  insurance,  and  tTi^ 

'*  writing  relative  thereto,  find  that  the  insured,  in  this  ctL^e, 

LOTHIAN,    c.  ,,  ^^^  entitled  to  recover  from  the  iuHurers  on  account  of  "the 
IIENPKR80N,  <^  loss  sustained,   by  the  seizure  of  the  ship  and  cargo  in 
'  ^''         ''  question,    and   that   the  sentence    of    condemnation   in 
**  France  is  no  bar  to  such  recovery ;  find  that  there  was  no 
"  contravention  of  warranty  on  the  part  of  the  insured,  and 
"  that  they  produced  to  the  insurers  all  the   proof  which 
**  they  were  obliged,  by  the  terms  of  the  said  policy  and  re- 
"  lative  writing  to  produce,  and  therefore  sustain  the  rea* 
"  sons  of  reduction  of  the  decree  pronounced  by  the  Conrt 
*•  of  Admiralty  in  Scotland  ;  decern  and  declare  in  terms  oC 
"  the  libel ;  find  the  pursuers  entitled  to  expenses/'* 


•  Opinions  of  the  Judges  : — 

Lord  President  Campbell  said. — **  The  effect  of  a  decree  of       • 
Court  of  Admiralty  in  France,  condemning  an  American  vessel  m^ 
prize,  in  a  question  of  insurance,  is  the  important  point  to  be  decide  ^c3. 
There  is  no  warranty  of  the  ship's  being  American  property,  atteD^:3- 
ed  with  all  the  privileges  of  neutrality  as  such.     The  policy  and  r"^ 
lative  letter  contain  merely  a  description ;  and  the  insured  underto'Brg 
only  to  produce  evidence  that  she  is  an  American  bottom  if  reqair^^< 
They  purposely  avoid  any  other  sort  of  warranty  or  undertaking,  tLs-Sit 
they  might  not  be  involved  in  such  a  question  as  the  present.    Tlie 
risk  of  capture  by  the  French,  on  the  pretence  of  being  enemies'  pro- 
perty, or  not  American  property,  so  far  from  being  undertaken  by 
the  insured,  is  one  of  the  risks  insured  against. 

*^  True,  it  was  necessary,  independently  of  any  special  warranty, 
that  the  master  should  be  fiimished  with  the  necessary  papers  and 
dispatches,  and  not  to  sail  as  pirates  or  smugglers.  But  so  he  wsii 
provided  according  to  the  then  standing  treaty.  The  capture  there- 
fore was  a  robbery,  and  the  condemnation  of  the  vessel  as  priie 
a  gross  breach  of  existing  treaty  and  of  the  law  of  nations,  whidi  no 
court  can  give  countenance  to,  without  participating  in  the  crime. 

**  I  therefore  go  on  two  grounds  ;  1st.  No  warranty.  2d.  Sop- 
pose  there  was  a  warranty,  yet  the  French  decree  being  against  the 
law  of  nation;:,  and  of  treaties,  upon  the  face  of  it,  is  not  to  be  regard-* 
ed.  We  have  the  authority  of  the  French  themselves,  that  thetreaV 
1798  is  the  rule."  j 

Lord  Meadowbank. — "  In  certain  cases  the  judgment  of  a  fortig«*  j 
Court  is  conclusive,  c.  g,  where  it  is  made  a  question  only.  Whether 
the  foreign  decree  did  right  or  wrong,  and  where  the  jurisdiction  ^ 
not  disputed.  In  the  present  case,  the  decree  is  conclusive  as  to  the 
transfer  of  the  property.  Suppose,  after  condemnation,  it  had  been 
purrliased  by  a  Danr,  and  brought  into  Leith.     Could  the  origiwJ 
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Against   these    interlocutors   the    present    appeal    was        1^3. 
>rooght  to  the  House  of  Lords. 


PiMdedfor  the  Appellants,— J^y  the  unanimous  consent"'"'^"' ^^'^ 
of  all  civilized  nations,  and  of  all  the  writers  and  authorities  hbnderson, 
on  public  law,  the  decrees  of  the  Courts  of  Admiralty,  pro-         ^^' 


owners  hare  claimed  it  ?  I  think  not.  But  here  it  is  not  the  same 
question,  but  a  question  incidental,  and  between  different  parties. 
The  interest  of  an  American  cannot  be  affected  by  such  judgment. 
An  American  is  not  obliged  to  acquiesce,  and  may  issue  reprisals. 
The  confiscation  is  final ;  but  there  remains  a  right  of  reprisal  com- 
petent, ergo  they  do  not  hold  the  condemnation  legal.  Can  we, 
therefore,  by  this  question  of  insurance,  hold  it  legal,  when  the 
Americans  have  actually  gone  to  war  upon  that  very  ground  ?  The 
French  law  seized  this,  and  other  American  vessels,  as  an  act  of  state 
policy,  and  not  truly  as  a  legal  capture,  justifiable  by  the  law  of  na- 
tions. Can  we  therefore  hold  the  decree  of  condemnation  conclu- 
sire  in  such  circumstances  ?     I  thiuk  not. 

*•  Besides,  here  there  was  no  breach  of  warranty  incurred :  for 
they  find  it  to  be  American  property,  and  only  condemned  because 
■he  Lad  not  the  additional  paper  on  board,  which,  at  the  time  the 
Arr^  was  passed^  it  could  not  be  known  to  the  parties  was  necessary. 
I  therefore  think  the  insurers  liable." 

X.K>RD  Uermano. — *'  I  am  of  the  same  opinion.  A  warranty  is 
^  strict  interpretation.  The  insured  undertook  nothing  but  what  is 
oori  tained  in  the  letter.  There  is  nothing  said  about  peace  or  war ; 
'"^^  even  if  the  condemnation  were  legal,  it  would  not  avail  the  in- 
^^ers.  It  was  an  insurance  against  capture,  right  or  wrong.  It 
"^^^  enough  to  be  provided  with  such  papers,  as  by  the  law  of  na- 
"^^Y^  and  existing  treaties,  were  necessary  and  required  at  the  time 
^  bailing." 

IjoRD  Balhuto. — ^^  There  was  a  high  premium,  ergo  a  great  risk 
"^   "^ew,  although  no  war." 

liORD  Justice  Clerk. — ^'  I  think  them  bound  to  a  certain  extent 
^^  the  foreign  decree,  but  not  in  all  the  circumstances.  It  is  clear, 
^^^acief  that  the  decree  is  inconsistent  with  the  law  upon  which  it  pro- 
f^^oes  to  decide.  The  fact  of  their  being  American  property  is  mate- 
'^^l  in  the  policy,  because  it  might  increase  or  lessen  the  risk.  Accord- 
^gly  it  is  settled,  and  that  is  enough, — enough  to  prove  any  how  that 
*^  '^ras  American  property." 

Lord  Mbthven. — "  See  clause  by  which  the  insured  are  entitled 
^^  recover,  even  before  condemnation.     I  think  the  insurers  are  lia- 

Lord  Bannatyne. — "  I  am  of  the  same  opinion." 
Vide  President  CamplielPs  Session  Papers. 
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1803.       cecding  according  to  the  law  of  nations  as  to  all  matie 

decided  by  such  decrees,  cannot  be  opened  or  brought  in< 

LOTHiAK,    c.  qy^gjjQjj  j,^  ijJjq  courts  of  another  country.     2.  Here,  intb 
HENDKB80M,  pfoscnt  caso,  by  the  policies  of  insurance,  the  Catherine  i 
^^'         stated  to  bo  an  American  ship,  and  the  cargo  to  be  tho  pre 
perty  of  citizens  of  the  United  States  of  America ;  and  tb 
decree  of  the  French  court,  finding  that  the  whoU  is  to  b 
deemed  the  property  of  the  enemies  of  the  Republic,  ib 
conclusion  which  completely  negatives  the  neutrality  speei 
fied  in  the  policies.     In  the  face  of  this  decree,  this  qoet 
tion  cannot  bo  again  raised  in  another  court,  because  th 
decree  of  the  foreign  court  must  be  reepected,  and  be  hel 
conclusive  on  the  subject.   3.  The  Role  d'Equipage^  or  mui 
ter  roll,  the  want  of  which^  in  the  present  case,  was  gire 
by  the  foreign  court  as  one  of  the  reasons  for  arriving  i 
the  conclusion  of  enemies'  property,  was  specially  require 
in  the  treaty  1778  between  France  and  America,  to  all  sbi| 
of  both  countries,  in  navigating  in  time  of  war,  its  form  b^ 
ing  laid  down  in  the  model  of  the  passport  annexed  to  tlu 
treaty,  and  such  Role  dEquipage^  or  muster  roll,  is  allude 
to  in  the  9th  article  of  the  consular  convention  betwec 
France  and  America  in  1788.    That  although  such  must- 
roll  may  have  fallen  into  disuse,  the  French  ordinance  r 
quiring  it  to  be  carried  by  all  American  ships,  was  not  ^ 
ordinance  contrary  to  the  law  of  nations,  and  a  detention 
the   ship,  and  carrying  her  into  France,  for  the  want 
such  roll,  was  a  deviation  that  released  the  underwrite! 
4.  Nor  can  the  agreement  relative  to,  or  explanatory  of  "tl 
policies,    in  the  present  case,  make  any  alteration  of  tl 
rights  of  parties ;  as  such  an  agreement  cannot  release  th 
assured  from  the  obligation  of  being  furnished  with  all  th 
requisite  papers  in  sailing  the  ship,  to  protect  her  as  &J 
American  ship ;  and  to  prove  that  she  and  her  cargo  were 
the  property  of  citizens  of  the  United  States ;   and  socA 
agreement  is  also  completely  negatived  by  the  condemna- 
tion of  the  ship  and  cargo  as  enemies'  property. 

Pleaded  Jor  the  Respondents, — The  assured  did  not,  by 
the  terms  of  the  policy,  warrant  the  neutrality  of  the  vessel, 
or  any  thing  else.  Tho  ship  was  stated  to  be  an  America^} 
agreeably  to  the  fact,  but  that  was  merely  descriptive ;  and 
it  is  well  known  that  something  farther  is  constantly  insert- 
ed in  policies,  when  the  assured  are  understood  to  under- 
take that  the  vessel  is  entitled  to  tho  benefit  of  neutnlitv. 
The    terms  used  in  such  case  are,  warranted  neutrat,  or 
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warranted  neutral  property.      Here  nothing  of  that  kind       i803. 
was  done ;  and  the  respondents  apprehend,  that  describing 


the  ship  as  an  American,  cannot  possibly  admit  of  such  a^^"'*'''^^- 

construction.     Supposing  the  description  of  the  vessel  as  hendkbson, 

^i^g  an  American  amounted  to  a  warranty,  not  only  that         *=c. 

tho  Abip  ^^as  in  truth  an  American  bottom,  but  that  she 

»iied  with  all  the  requisite  and  usual  documents  to  prove 

ler  neutrality  in  case  of  seizure,  they  have  complied  with 

'©  ipvarranty,  the  proofs  being  incontestible  that  both  ship 

)d  cargo  did  belong  to  citizens  of  the  United  States.     The 

^ssgI  was  stated  to  bo  American,  because,  as  such,  she  was 

»t  ftree  from  danger  from  the  French  ships.     A  premium 

■*  &  greater  risk  was  charged  (in  truth  a  war  premium)  and 

^<1-      And  the  assurers  undertook  the  risk  of  takings  at 

o>  <Mrr€8ts  and  detainmeixta  of  kings,  princes,  and  people  of 

w^  nation;  and  it  is^w^  tertii  in  them  now  to  argue,  after 

le  Vessel  is  taken  a  lawful  prize,  that  the  assured  must  be 

sId   by  implication  to  have  warranted  that  the  vessel  should 

0^    be  arrested,  detained,  or  condemned  by  the  French, 

ndor  any  pretence.     The  respondents  apprehend,  that,  de- 

'i^bing  the  ship  as  an  American,  cannot  possibly  admit  of 

*cli    a  construction.     Further,  even  supposing,   over  and 

^^ve  such  warranty,  there  had  been  an  implied  warranty 

'^t;    she  was  to  sail  with  the  usual  documents  which  an 

^^rican  vessel  ought  to  have  had,  still  it  was  in  the  power 

-  ^hke  partfes,  by  agreement,  to  pass  from  the  warranty,  or 

^    explain  and  limit  it.     This  was  effectually  done  by  the 

'^trument  signed  on  20th  April  1797,  which  declared,  that 

"^  Seizure  of  the  vessel  they  should  pay  the  loss,  on  proof 

^Ht  the  ship  was  an  American  bottom. 

After  hearing  counsel, 

Thb  Lord  Chancellor  Eldon  said, 
"  My  Lords, 

*'  This  case  came  to  a  hearing  before  your  Lordships  in  the  last 
Session  of  Parliament.  It  was  then  argued  on  both  sides,  and  se- 
Yeral  of  your  Lordships,  thinking  it  involved  questions  of  great  im- 
portance to  the  public,  required  the  aid  of  the  learned  judges,  before 
pronouncing  a  decbion  upon  it.  It  is  for  the  purpose  of  following 
out  this,  your  Lordships'  suggestion,  that  I  now  address  you. 

"  The  question  arises  on  a  policy  of  insurance,  underwritten  on  the 
[Catherine,  an  American  vessel.  (Here  his  Lordship  read  the  date, 
parties'  names,  and  import  of  the  poHcy.)  Nothing  is  stated  in  this 
»olicy  as  to  the  ownership  of  the  cargo ;  but  it  was  stated  that  it  had 
►een  held,  in   repeated  instances,  decided  by  the   Court,   that  the 


492     CASES  ON  APPEAL  FROM  SCOTLAND. 

1803.        words  used  with  regard  to  the  ship,  amounted  to  a  warranty  that  sli« 

was  an  American  vessel,  and  as  such,  bound  to  be  documented  su 

LuTuiAN,  &c.  American  vessels  ought  to  be  documented. 

BKNDRReoN         '  ^*  ^^^  pcHod  whcn  the  insurance  was  effected,  nobody  could 
lUiC.  form  an  opinion  what  species  of  prize  law  would  be  administered  In 

France.  The  parties,  sensible  of  this  difficulty,  seem  to  have  con- 
sidered it  advisable  that  the  policy  should  be  farther  explained,  and 
construed  by  a  separate  agreement.  Accordingly,  on  the  20th  ipril 
1797,  they  entered  into  an  agreement  relative  to  the  policy.  (Agree- 
ment read.)  The  parties  appear  to  have  had  two  grounds  of  doubt, 
1  St.  Whether  the  policy  implied  any  warranty  at  all  ? — and,  2dly • 
Whether,  if  there  was  warranty,  how  it  was  to  be  understood  ?  This 
agreement  is  varied  in  some  degree  from  the  policy.  In  the  policy, 
the  Catherine  is  stated  to  be  an  American  vessel ;  in  the  agreement, 
the  insured  were  taken  bound  to  produce  proof  that  the  ship  was  u.n 
American  bollom, 

*'  Under  such  insurance,  the  Catherine  sailed  from  an  American 
port.  I  must  here  notice,  that  according  to  the  forms  of  the  Scoter li 
Courts,  when  an  averment  is  made  by  one  party,  and  not  deni^^ 
by  the  other,  such  averment  is  held  to  be  admitted.  In  this  fort*^- 
it  was  admitted  in  the  action  between  the  present  parties,  '  that  tb  »  • 

*  ship  had,  when  captured,  every  document  on  board  to  prove  th  ^*^ 
'  she  was  American,  and  the  cargo  American  property,  which  Amer^*' 

*  can  ships  usually  had,  and  every  document  to  ascertain  that  fec^^* 
'  which  had  been  required  by  France  on  all  former  occasions,  an^-  ^ 

*  which  were  known  in  America  to  have  been  required  by  France ^^*' 

*  the  time.'  About  this  period,  France  made  certain  ordinances,  ^  *'' 
recting  courts  of  prize  in  that  country  to  treat  all  ships  as  enemi^^  ^' 
which  had  not  on  board  certain  papers  mentioned  in  these  ordma^^^ ' 
ces. 

'*  In  the  course  of  her  voyage,  the  Catherine  was  captured,  and  ca-^^*"" 
ried  into  France,  where  she  was  condemned  by  the  tribunals  of  th  ^^'' 
country,  on  certain  grounds  specified  in  the  sentence  of  condemn:^^^  ' 
tion.  One  part  of  the  dispute  in  the  present  cause  is.  Whether  t*:^-  ^ 
ship  was  condemned  as  enemies'  property  ;  or  treated  as  enemi^^^ 
property,  though  quoad  the  ownership,  they  remained  American  ? 

''  It  appears,  that  upon  the  capture,  the  assured  made  application^ 
to  the  underwriters  to  indemnify  them  for  the  loss,  offering  to  prc^"^^^ 
the  ship  to  be  an  American ;  and  they  produced  the  bills  of  ladio^? 
to  show  that  the  tobacco  was  shipped  on  account  of  Messrs.  Hendez"* 
son,  Ferguson,  and  Gibson.     They  therefore  called  upon  the  under- 
writers to  settle,  by  granting  bills  at  four  months'  date,  in  terms,  «^ 
they  stated,  of  the  relative  agreement. 

"  The  underwriters  (as  underwriters  in  such  cases  usually  d<v  ? 
looked  about  them,  to  see  if  they  were  bound  to  pay  or  not.     In  ibe 
meantime,  the  sentence  of  condemnation  took  place ;  and  the  under- 
writers taking  hold  of  it,  declined  to  settle  as  required.     They  stated 
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%t  the  policy  having  described  the  Catherine  as  an  American  ves-        ^^3- 
1»  implied  a  warranty,  not  only  that  she  was  American  property,  7" 

id  American  documented,  but  also  so  documented  as  that  she  ^^  ^ 

ould  be  free  from  capture  and  condemnation : — but,  as  a  judgment  hbndbrson, 
ndemnatory  had  been  pronounced,  they  insisted  that  this  was  also  ^^ 

^ndusiye  against  the  insured. 

^'  On  the  other  side  it  was  answered,  1st.  That  even  though,  in 
lis  case,  the  policy  might  imply  a  warranty  that  the  ship  should  be 
>ciimented  in  every  particular  as  an  American  should  document  his 
up,  still  the  sentence  was  not  conclusive,  even  though  it  proceeded 
1  the  ground  of  enemies*  property.  2d.  They  contended  that,  in 
>ixit  of  fact,  it  did  not  proceed  upon  that  ground.  And,  3d.  That  if 
lud,  the  separate  agreement  clothed  the  insured  with  a  right  tb 
Jl  on  the  insurers  to  settle,  upon  showing  that  the  property  was 
merican.  It  was  further  urged,  that  the  true  meaning  of  the  agree* 
ent  was,  that  the  underwriters  should  immediately  have  granted 
eir  bills  at  four  months'  date,  and  if  these  had  been  paid  before  the 
stance  of  condemnation,  the  money  never  could  have  been  recover- 
back  on  the  ground  of  that  sentence. 

*'  The  arguments  maintained  on  both  sides  seem  to  have  been  sub* 
tted  with  a  degree  of  learning  and  assiduity  that  I  must  notice  as 
ihlj  honourable.  They  were  taken  up  with  no  less  attention  by^the 
^ch,  who  entered  into  a  painful  consideration  of  the  cases  decided 
Scotland,— of  the  law  of  nations,  as  bearing  upon  thb  point, — 
1  c^fterwards  of  the  cases  which  had  been  decided  in  this  country. 
**  The  interlocutors  pronounced  were,  (the  same  read.)  From 
•se  an  appeal  was  brought  here.  I  must  notice,  that  if  the  judg- 
It  can  be  supported  upon  all,  or  any  of  the  poiuts  contained  in 
se  interlocutors,  the  usual  course  is  to  affirm  them.  If  none  of 
So  points  are  well  founded,  the  interlocutors  must  then  be  revers- 

This  case  contains  questions  of  very  great  importance  to  the  pub- 
One  of  these  is.  Whether  the  sentence  of  the  courts  in  France, 
■^oli  held  the  property  to  be  enemies'  property,  should  be  conclusive 
"^ot,  not  only  between  captors  and  proprietors,  but  between  insur- 
^nd  insured.  In  one  view  of  the  case,  the  learned  judges,  before 
^^xn  I  suggest  the  case  should  go,  may  have  to  determine  this 
-  ^tion ;  in  another,  it  will  not  be  before  them.  Upon  this  Mr. 
^  Carney- General  stated  a  most  important  fact,  namely,  that  judg- 
*^ts  have  been  given  in  this  way  for  forty  years  past.  In  the  first 
^lie  cases  so  decided,  the  ground  of  decision  put  is,  that  the  under- 
^  tcrs  might  have  gone  into  the  Court  of  Admiralty,  and  sisted  them- 
^«s  as  parties.  It  appears,  however,  that  this  could  not  have 
^xi  done  in  the  Courts  of  Admiralty  in  this  country. 

**  A  noble  and  learned  Lord,  now  absent,  entertained  great  doubts  Lord  Thur- 
^he  soundness  of  that  ground  of  decision.     I  also,  if  such  a  matter  low. 
^  been  agitated  forty  years  ago,  must  have  entertained  doubts  up- 
^  the  subject.     But,  if  I  could  have  presumed  to  think  that  the 
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1603.        judgment  proceeded  originally  on  wrong  grounds,  yet  if  sach  prae- 
tice  had  followed  upon  it  as  has  taken  place,  I  should  deem  it  i 


LOTHIAN,  &c.  dangerous  to  disturb  matters  so  long  at  rest. 
BEHDERsoN  "  ^  must  express  regret  at  seeing  so  many  of  the  dedsions  in  ques- 
&c.  '  tion  pronounced  upon  special  cases,  and  that  such  a  form  of  proceeding 
in  matters  of  insurance  is  so  much  in  fashion.  Yet  I  most  say,  that 
such  a  course  of  decisions,  where  one  judgment  has  exactly  followed 
another,  though  not  brought  under  the  appellate  jurisdiction  of  this 
House,  must  be  held  to  be  conclusive.  I  therefore  conceiTe,  that 
your  Lordships  would  scarcely  say,  in  contradiction  to  the  judgments 
of  this  Court,  that  the  foreign  courts  do  not  determine,  what  they 
expressly  state  on  the  face  of  the  sentences  that  they  do  determine. 

'^  The  next  question  is,  on  what  points  must  such  sentenoes  be 
held  to  be  conclusive,  and,  Whether  they  have  proceeded  on  the     ^ 
ground  of  enemies*  property,  or  on  other  grounds  ?    Are  such  otfaet^^ 
grounds  to  be  founded  on  the  law  of  nations  ?     And  can  the  coort^^^ 
here  interfere  in  a  question,  as  to  whether  they  be  founded  on  the  lai^  ^ 
of  nations  or  not  ?    This  is  more  open  than  the  former  question,  as  t;^^ 
length  of  time,  and  the  number  of  decisions  pronounced. 

"  This  point,  in  the  present  case,  the  Judges  may  also  have  ^o 
consider,  and  whether  every  condemnation  or  prize,  be  not  an  adjm^. 
dication  of  enemies*  property.  In  the  case  of  neutrals  canying  HtMJd 
colonial  produce  of  an  enemy,  resisting  search,  and  a  great  variety  ^f 
others  that  might  be  mentioned,  the  property  might  still  remaXn 
neutral,  and  the  condemnation  for  behaving  as  enemies,  prohacm^r^t 
be  perfectly  consonant  to  the  law  of  nations. 

*^  Another  doubt  had  arisen  with  regard  to  these  decinons,  wlxc 
ther,  when  bad  reasons  are  given,  in  the  sentences  of  condemnation 
pronounced  by  the  foreign  courts,  the  courts  of  this  country  can  eo— 
ter  into  a  consideration  of  these  sentences.  Upon  this  we  ha.T'e 
heard,  that  a  sort  of  distinction  has  been  taken,  and  that  the  courts 
will  sometimes  enter  into  them,  if  they  think  them  not  according^  to 
the  law  of  nations.  In  some  cases  it  has  been  held,  that  if,  in  di- 
rect terms,  the  sentence  adjudges  the  property  to  be  enemies*  pro- 
perty, the  courts  will  not  enter  into  their  sentences,  though  tbe^ 
appear  to  be  founded  upon  bad  grounds.  In  other  cases,  the  Coorft 
will  enter  into  such  sentences,  if  the  judgment  has  only  held  the  pn^" 
perty  to  be  good  prise,  and  had  founded  such  judgment  upon  oa* 
just  reasons. 

"  Several  difficulties  suggest  themselves  on  this  subject.  1.  Vbsi 
can  be  meant  by  a  judgment  condemning  as  good  prize ^  if  it  does 
not  also  mean  enemies'  property  ?  2.  What  would  be  the  efieet  of 
sentences  like  these,  in  questions  of  trover,  or  where  the  direct  pro- 
perty is  called  in  question  ?  3.  How  far  is  it  consistent  with  ^ 
convenience  of  nations,  if  I  may  so  speak,  that  the  municipal  oouts 
should  examine  the  sentences  of  this  nature?  These  pointiare 
of  very  great  importance,  and  at  present  I  only  notice  them  thus 
briefly. 


5: 
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"  We  have  further  to  attend  to  the  sentence  of  condemnation,  in         1803. 
the  present  case,  in  this  light.     Has  the  ship  been  condemned  as     — — 
enemies'  property,  or  has  it  only  been  treated  as  such,  and  held  as  ^^hian,  &c. 
prise,  upon  other  grounds  ?  hbndbrson, 

**  But  whateyer  might  have  been  the  determination  upon  this  &c. 

point,  if  the  case  had  stood  upon  the  policy  alone,  the  next  question 
is.  What  is  the  measure  of  justice  that  is  due  to  the  parties  upon  this 
teparate  agreement  ?  This  may  narrow  your  Lordships'  judgment 
greatly ;  for  howerer  consonant  it  might  be  to  public  conyenience, 
to  dedde  all  the  grounds  of  this  case,  yet  your  Lordships  act  wisely 
in  going  no  £urther  than  is  necessary  to  settle  the  several  interests  of 
the  parties  in  every  cause.  This,  it  has  been  found,  best  serves  the 
dae  administration  of  justice. 

«<  I  must  now,  therefore^  call  your  particular  attention  to  the  ex- 
planatory agreement.  One  party  says,  that  it  puts  all  the  other  to- 
pics out  of  the  case^ — ^this  the  other  party  denies.  It  is  a  question 
witli  me,  if  the  assured  did  not  see  the  chance  of  disputes  like  the 
present,  and  say  that  they  would  not  be  involved  in  them.  They 
Kud,  *  we  will  settle  with  you  on  certain  grounds,  in  case  of  capture; 
bat  as  to  the  question  of  property,  whether  yours  or  ours,  in  that 
event,  we  will  not  meddle  with  it.'  We  call  upon  you  to  decide 
t^v'o  doubts  ;  1 .  Whether  there  be  any  warranty  whatever  in  the 
policy  ?  and,  2.  As  to  the  nature  of  such  warranty  ?  Such,  I  think, 
maj  have  been  the  reason  of  entering  into  this  separate  agreement. 

^*  It  has  been  already  noticed,  that  the  policy  describes  the  ship 
^  t>e  an  American  vessel,  and  that  this,  it  has  been  decided,  requires 
^o  ship  to  be  American  documented.  It  is  now  too  late  to  inquire 
whether  such  decision  was  well  or  ill  founded,  though  I  might  have 
^ell  entertained  doubts  upon  the  subject. 

^'   It  was  argued,  that  if  the  underwriters  meant  to  insist  that 
**>©    ship  should  be  American  documented,  they  should  have  not 
^^lied  this  in  the  agreement  from  the  words  of  the  policy;   that 
^hen  the  parties  agreed  to  settle  on  certain  terms,  in  case  of  cap- 
^^^Q,  they  surely  must  have  meant  that  such  settlement  might  be 
^fore  condemnation.     It  was  also  to  be  held,  that,  if  a  condemna- 
tion, was  to  have  varied  this  settlement,  they  would  have  said  so. 
^pon  the  whole,  it  was  insisted,  that  the  proof  of  an  American  bot- 
tom might  have  meant  something  less  than  American  documented, 
^^d  that  if  the  bills  had  been  given,  and  payment  made  on  them, 
tliat  the  underwriters  could  not  have  demanded  back  the  money 
^er  a  sentence  of  condemnation. 

^  Put  the  case,  that  the  bills  had  been  granted,  payable  in  four 
itionths,  that  the  condemnation  had  taken  place  two  months  be- 
fore they  fell  due.  If  they  had  gone  into  the  hands  of  third  parties, 
Ho  doubt  the  amount  of  them  might  have  been  recovered ;  but  if 
they  remained  in  the  grantors'  hands,  it  comes  to  be  a  question, 
whether  the  granters  could  recover  in  an  action  brought  upon  these 
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bills.  The  Attorney- General  contends,  that  the  condemnation  ne- 
gatiyes  the  c«)nsideration  for  which  the  bilk  were  granted.  But  if 
the  true  meaning  of  the  agreemen''  was,  that  the  proofr  that  could 
.R80N.  be  given  in  four  months,  were  the  proofs  that  should  be  takeiiy  it 
^'         appears  that  the  amount  of  the  bills  must  hare  been  recorered. 

**  It  appears  to  me  proper  to  consider  the  case  first  in  this  Tiew, 
which  will  let  us  into  the  question  made  by  Mr.  Attomey-GenenL 
if  this  be  a  legal  agreement  or  not 

'<  These  points  appear  to  me  to  embrace  the  whole  case.  If  the 
judges  shall  think  that  this  explanatory  agreement  shuts  out  the 
large  views  of  the  case,  they  will  have  to  give  their  opinion  upon  It 
alone.  If  not,  they  will  have  to  consider  the  other  important  points 
of  the  case. 

'^I  shall  first,  therefore,  move  that  a  question  be  put  to  the  ^ 
judges  upon  this  point.     I  am  sorry  that  I  have  been  obliged  1^ 
state  this  at  some  length  ;  but  the  reason  has  been,  that,  after  som- 
consideration,  I  found  that  I  could  not  curtail  it  with  propriety." 

Tho  following  question  was  put  to  tho  judges : — 

Whether,  in  tliis  case,  taking  it  to  be  admitted  that  the  sl^in 
Catherine,  when  captured,  had  every  document  on  board  to 
prove  tliat  she  was  an  American,  and  the  cargo  to  bo  Ame- 
rican property,   which   American   ships   usually   had,  and 
which  had  been  required  by  France  on  all  former  occasioiu      ' 
to  ascertain  such  facts,  and  which,  at  the  time  of  her  sailJDjf 
from  America,  were  known  in  America  to  have  been  reqDi^ 
cd  by  France  for  tliat  purpose,  if,  upon  proof  having  been 
made  that  the  ship  Catherine  was  American  bottom,  as  be- 
longing to  American  owners,  and  upon  it  having  been  shown 
by  bills  of  lading  that  the  tobacco  insured  had  been  shipped 
on  account  and  risque  of  Messrs.  Henderson,  Ferguson,  and 
Gibson,  bills  payable  at  four  months'  date,  had,  after  thr 
capture  of  the  ship  Catherine,  been  given  to  the  assured  b 
tlio  underwriters,  for  tho  amount  of  their  subscriptions  npf 
the  policy  of  the  8th  March  1797,  deducting  the  stipulaf 
premium,  and  sucli  bills  had  remained  in  the  hands  of 
assured  until  after  tho  sentence  of  condemnation  of  the 
vessel,  the  assured  could  have  recovered  against  tho  ur 
writers  in  actions  brought  upon  such  bills,  after  and 
withstanding  such  sentence  of  condemnation,  regard 
had  to  the  legal  meaning  and  effect  of  the  said  polic 
sentence.     And  of  the  agreement  of  the  20th  April  1 
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OpinionB  of  the  judges  of  England.  1803. 

July  11,  1803. 


Baron    Graham. — (His  Lordship  commenced   by  stating  ^he^^^^'^^' 
circamstancea   of  the  case,  the   policy  of  insurance,   and   relative  uf.sdkrhon, 
Agreements,  and  read  the  interlocutors  of  Court,  and  then  proceeded.)         ^^* 

*'  From  these  interlocutors  an  appeal  has  been  brought  to  your 
T^iOrdshipSy  and  thereupon  a  question  has  been  put  for  the  opinion 
of  the  judges. — (Reads  the  question.) — By  resolving  this  question 
into  seTeral  propositions,  it  appears  to  be  exceedingly  simple.  The 
principal  question  for  our  consideration  is,  Whether  the  insured 
could  haye  recovered  upon  the  bills  that  might  have  been  granted, 
in  tains  of  the  relative  agreement,  after  such  a  judgment  of  con- 
demnation as  was  pronounced  in  the  present  case  ? 

**  If  the  underwriters  had  granted  these  bills  absolutely,  and  as 
a  final  settlement,  no  doubt  they  bound  theiiiselves  to  make  pay- 
ment of  them.  There  was  no  express  warranty  either  of  ship  or 
<^>go.  The  agreement  seems  to  have  been  made  in  a  spirit  of  can- 
dour. The  underwriters  require  to  have  it  shown  that  the  ship  was 
an  American  bottom,  and,  by  bills  of  lading,  that  the  Ciirgo  was 
American  property.  By  the  agreement,  they  must  have  meant  to 
coiicede  something  ;  but  I  am  at  a  loss  to  know  what  that  was,  ex- 
**pt  as  to  the  mode  of  proof. 

*'  This  was  a  period  when  it  was  well  known  that  many  arbitrary 
•nd  wanton  acts  of  power  were  committed  in  the  French  Courts. 
There  is  little  doubt  but  the  underwriters  were  aware  of  this,  and 
■*«ant  to  relieve  the  assured  of  its  consequences.  They  said,  we 
^y  require  certain  acts  to  be  done  on  your  part,  and  take  upon  us 
ft^Jrisk  of  unlawful  force  and  violence. 

**  They  do  not  sav,  that  in  case  of  condemnation,  the  bills  granted 
ihould  be  delivered  back  ;  they  stipulate  merely,  that  the  insured 
•«ould  come  forward,  in  their  neutral  character,  to  use  their  best  en- 
^«iTours  to  recover  the  property  as  for  themselves,  but  in  trust  for  the 
^derwriters.  This  must  mean  after  condemnation.  It  could  mean 
nothing  before  judgment  to  that  purpose,  as  the  insured  otherwise, 
•ttd  except  in  case  of  condemnation,  would  have  got  back  the  ship. 
^  But  it  was  said,  that  the  underwriters  were  to  be  let  into  a  con- 
^'^ty  proof.  It  must  have  been  the  meaning  of  the  parties,  however, 
^W  a  condemnation  negativing  the  bills  of  lading  was  not  to  be 
'^ceived.  I  therefore  think  that  the  insured  have  done  everything 
''Quired  on  their  part  by  the  underwriters. 

^*  I  am  therefore  relieved  from  giving  any  opinion  upon  these  dis- 
S'Bceftil  sentences.  The  sentence,  in  the  present  case,  says,  almost 
^'^  plain  terms,  <  The  ship  and  goods  are  no  doubt  proved  to  us  to 
"^  American  property  ;  but  as  the  captain  had  not  on  board  a  certain 
P^pcr,  which  he  was  bound  by  no  treaty  or  otherwise  to  have  on 
*^rd,  therefore  we  condemn  the  ship  and  cargo.' 

**  As  to  the  argument  urged,  that  if  the  interlocutors  were  affirm- 
VOL.  IV.  2  K 
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1803.        ^>  neutrals  would  be  prevented  from  exerting  themselres,  that 
not  a  ground  on  which  to  form  a  legal  objection  to  a  contract  in 


LOTBXAV,  &C.   court  of  IdW. 

*"'  *'  I  therefore  hold  the  opinion  that  the  insured  might  have  r 

HENDERSON,  ,  .,       -.,,     „ 

&c.         covered  on  the  bills. 

Justice  Chambhk. — ''  In  offering  my  opinion,  I  shall  first  coi 
sider  the  legal  meaning  of  the  explanatory  agreement.  If  it  wf 
meant  by  it  that  the  underwriters  should  be  liable  in  all  event 
then,  no  doubt,  they  are  not  liberated  by  the  decree  of  condema; 
tion. 

**  At  the  time  when  this  agreement  was  made,  it  is  clear  that  ti 
assured  had  right,  on  the  description  in  the  policy,  to  all  the  advaii 
tages  of  a  warranty,  as  has  been  long  since  determined,  and  nnifonnl; 
acted  on  since,  in  this  country.  As  to  this  the  parties,  in  the  ex- 
planatory agreement,  express  their  doubts ^  1 .  If  there  was  siicb  a 
warranty  ?  and,  2.  What  was  to  be  understood  bj  such  a  warranty  ? 
This  shows  that  they  had  little  experience  in  such  matters,  and  tint 
the  agreement  may  receive  an  interpretation  different  from  what  it 
must  do,  if  they  had  been  fully  conversant  upon  the  subject.  (Hoe 
he  read  the  agreement). 

**  It  is  contended,  that  by  this  agreement,  the  underwriten  ire 
bound  to  take  the  proofs  here  stated,  as  conclusive  even  in  the  cue 
of  condemnation.  I  cannot  assent  to  this.  Proof  means  legil 
proof.  If  the  underwriters  were  satisfied,  they  might  pay.  Bat  ift 
in  case  of  dispute,  the  parties  went  into  a  court  of  law,  were  the 
underwriters  to  be  precluded  from  giving  evidence  of  a  sentenefi 
condemning  as  enemies'  property,  as  of  a  fraud,  or  other  such  tkifig  ^ 
I  should  hold  it  necessary  to  have  very  clear  words  to  snch  as 
agreement. 

**  I  sec  no  difference  upon  this  point,  and  view  it  as  if  no  agreemen 
had  been  made  at  all.  The  Court  had  cognizance  of  the  ihip' 
being  American,  and  conclusive  evidence  as  to  this  has  arrived  in  da 
time  to  regulate  this  decree. 

<*  It  seems  impossible  to  say,  that  the  obligation  to  grant  biUs  < 
four  months'  date  can  alter  this.  If  there  had  been  no  such  oblige 
tion,  the  money  was  instantly  due,  and,  as  such,  might  hare  bee 
sued  for. 

*'  As  to  the  assured  being  bound  to  use  their  best  endeavonn  i 
recover  the  property,  I  see  nothing  in  this  on  which  to  alter  iP 
opinion.  In  many  cases,  the  endeavours  of  the  assured  might  be  < 
use  to  the  underwriters.  As  in  the  case  of  capture  and  recaptnn 
or  of  capture  and  acquittal,  and  the  like,  the  underwriters  beiiij 
liable,  under  the  policy,  to  all  the  consequences  of  the  detention,  d 
consideration  of  the  whole  agreement,  and  the  want  of  infonnatia 
of  the  parties  apparent  on  the  face  of  it,  I  think  the  effect  of 
decree  of  condemnation  on  the  warranty  did  not  enter  intodu 
contemplation.     If  it  had,  and  if  it  had  been  their  intention  tbsit 
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und^writers  shoald  pay,  notivithstanding  the  decree  of  any  court,        1803. 

nothing  would  hare  been  more  easy  than  to  have  been  explicit  upon     — 

that  point.  lotbian,  &c 

"  The  most  interesting  question  upon  the  case  is,  with  regard  to     ^^^^^^^^ 
the  effect  of  a  sentence  of  condemnation  in  a  foreign  prize  court.  gjc. 

Upon  this  I  shall  be  very  short.     It  has  been  decided  in  a  multi- 
tude of  cases,  that  such  judgments   shall  be  held  to  be  conclusive 
SI  to  what  appears  on  the  face  of  them.     This  doctrine  commenced 
with  the  case  of  Cornelius  and  Hughes,  reported  by  Shower,  by  Holts,  Shower,  2d 
and  other  great  names.  It  is  true,  this  was  a  case  of  trover,  where  the  P»  232. 
direct  property  only  was  in  question ;  but  it  has  been  uniformly  ap- 
plied to  every  case  of  insurance  since  the  question  was  first  agitated 
Mto  such  matters. — (Here  his  Lordship  quoted  a  great  many  cases, 
from  that  of  Bemardi  and  Motteaux,  down  to  what  he  termed  *  that  Doug.  575. 
nH)8t  admirable  judgment,'  pronounced  by  the  present  Master  of  the  ^*^«    '"'• 
BoUs,  in  the  case  of  Kindersley  and  Chafe,  at  the  Cockpit,  which  ^' 
k«  read.     He  also  read  the  words  of  the  judgment  of  the  French 
courts  in  this  case,  to  show  that  they  had  distinctly  come  to  the  con- 
dadon  that  the  ship  and  cargo  were  enemies'  property). 

'*  Another  part  of  the  question  put  still  remains  to  be  considered, 
ttmely,  if,  in  the  circumstances  of  this  case,  payment  could  have 
keen  resisted,  if  the  notes  or  bills,  payable  at  four  months'  date,  had 
ken  granted  in  terms  of  the  agreement  ?  If  these  bills  had,  bona  fide, 
got  into  other  hands,  the  parties  could  not  have  resisted  payment. 
Bat  if  they  had  remained  in  the  hands  of  the  assured,  my  humble 
^fiiuon  is,  that  the  underwriters  might  have  defended  themselves. 
''If  these  sentences  be  conclusive,  they  must  be  so  to  all  intents  and 
purposes  whatever.  They  overturn  every  fact  which  the  assured 
were  to  make  out.  The  bills  therefore  would  have  been  given  on  a 
nustake  in  point  of  fact,  and  therefore  would  have  failed  in  the  con- 
^deration.  If  so,  as  in  other  similar  cases  of  a  failure  of  the  con- 
sderation,  the  holders  would  have  been  barred  from  suing  on  the 
KHs." 

JrvricB  Lb  Blanc— "The  questions  for  our  consideration  in  this  Justice  Le 
<^are,  the  legal  consequences ;  1.  Of  the  policy  of  insurance.     2.  Blanc'p 
Of  tiie  foreign  sentences;  and,  3.  Of  the  relative  agreement.     ifOp^'^'*^"- 
we  had  been  agreed  as  to  the  last  of  these,  it  would  have  been  un- 
ii'^oeseary  to  have  entered  into  the  two  first  points. 

**It  was  scarcely  denied  at  the  bar,  that  the  description  in  the 
poKcy  was  an  express  warranty.  It  is  an  established  proposition, 
tiiat  every  positive  averment  in  an  instrument  of  this  nature  amounts 
to  a  warranty  or  condition  on  which  the  policy  depends.  (His 
Lordship  cited  sundry  cases  that  had  found  to  this  effect.) 

"  The  next  question  is,  as  to  the  effect  of  the  sentences  of  the 

Admiralty  courts  of  France.    The  uniform  language  of  the  courts 

of   this  country  has    been,  that    such    sentences    are  conclusive 

a0  to  what  they  meant  to  decide.      Let  us  see  what  was  decided 
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IIRNDRKSMN, 


in  the  present  case.*'     ([lere  his  Lordship  read  great  part  of  tlie 

judgment  of  the  Prize  Court  and  Court  of  Appeal.)     "  Is  it  not  dear 

LOTBi  AN,  &c.  that  these  courts  condemned  the  ship  and  cargo  as  enemies*  pioperlj^ 
or  as  consiiiered  to  he  such  hj  them,  and  therefore  liable  to  coa-. 
demnation  ?  If  so,  the  sentence  falsifies  the  warranty,  and  no  cas^ 
can  be  produced  where  our  courts  have  decided  otherwise.  If  ii 
appear  doubtful  what  the  foreign  couit  may  have  decided,  as  if 
judgment  has  been  given  on  other  grounds  than  that  of  enemies'  pro- 
perty,  then  the  courts  of  this  country  have  sometimes  opened  up 
such  sentences.  (Here  his  Lordship  cited  several  of  this  dan  of 
cases.) 

^^  But  the  language  in  these  uniformly  was,  we  will  not  go  iato 
the  sentence  further  than  to  see  what  it  really  contains.  The  cases 
decided  upon  these  grounds  have  been  numberless,  and  the  propeitf 
immense.  Many  of  them  might  have  been  brought  before  jour 
Ijordships  by  writs  of  error,  if  any  doubt  had  been  entertained  as  to 
them. 

''  The  only  other  question  is,  as  to  the  effect  of  the  explanato^or 
relative  agreement.  Independently  of  it,  the  insured  were  botmi 
to  prove  that  the  ship  was  an  American  vessel.  Does  this  averment 
clearly  show  that  the  underwriters  meant  to  narrow  the  warrant/? 
I  cannot  think  it  does.  It  recites  that  doubts  had  arisen,  &c.  It 
says,  the  assured  were  to  produce  proof  of  the  ship's  being  an  Ame- 
rican bottom,  without  specifying  the  particular  species  of  proof,  ff 
notice  of  the  capture  and  condemnation  had  arrived  at  the  saioe 
time,  would  the  underwriters  have  been  precluded  from  saying  tint 
the  judgment  of  the  foreign  court  was  conclusive  in  their  favour?  I 
think  that  they  would  not  have  been  so  precluded. 

**  With  respect  to  the  goods,  the  agreement  says,  that  the  assured 
were  to  show  by  the  bills  of  lading  the  property  of  the  tobacco.  If  the 
question  had  related  solely  to  the  goods,  it  might  have  been  oneofmoie 
doubtful  solution ;  because  as  to  them  a  proof  is  pointed  out  bybHl* 
of  lading ;  but  as  to  the  ship,  it  is  left  to  proof  generally.  It  isooa* 
tended,  that  this  shows  that  the  underwriters  were  to  ask  no  mon. 
The  argument  upon  this  head  would  have  been  much  stronger,  'i 
there  had  been  no  case  of  capture  or  seizure,  or  a  capture  andsamff 
without  condemnation ;  but  there  might  have  been  many  audi  cases' 

"  Upon  the  whole,  I  incline  to  think  that  the  underwriters  did 
not  mean  to  part  with  their  legal  rights  of  holding  such  aentenoes  to 
be  conclusive  against  the  warranty,  at  least  I  cannot,  on  the  doobt- 
ful  words  of  this  agreement,  hold  that  they  did,  in  a  matter  whieb 
it  appears  the  parties  had  not  fully  understood/* 

JusTici:  Lauuence. — **  The  question  put  for  our  consideratioii ii 
principally,  if  the  assured  could  have  recovered  on  the  bills  whid 
might  have  been  granted  them  payable  at  four  months'  date  for  the 
sum  in  the  policy.  I  think  the  assured  could  hare  reoovered  on 
such  bills.     The  bills  would  have  been  given  without  ground,  oi  in 


Justice  Lau- 
rence's 
Opinion. 
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pionmce  of  the  fact,  but  on  the  yolanfary  act  of  the  parties.    Thal^       \&}:^, 
1  mj  opinion,  would  have  supported  the  consideration  of  the  bills. 


"But  to  take  up  the  question  on  this  narrow  ground  would  not  lotiiian,  &c. 
e  to  satisfy  the  intention  of  your  Lordships.     I  shall  therefore  con-  ^• 

der,  h  Whether  the  agreement  shuts  out  the  sentence  of  condem-  "kw'^«^«'*^» 
itioD  ?  and,  2.  What  is  the  effect  of  such  a  sentence  ? 
"  As  to  the  first,  it  is  probable  that  neither  party  understood  the 
Atter  sufficiently.  It  is  by  no  means  clear  that  the  underwriters 
leant  to  vary  the  terms  of  what  the  policy  really  inferred  as  to  war- 
inty.  Had  there  been  no  such  agreement,  it  is  clear  that  there 
mid  have  been  no  such  demand  against  the  underwriters."  (Here 
it  Lordship  read  the  relative  agreement,  making  observations  on  it 
the  passed  along.) 

*^By  the  stipulation  of  proof,  that  the  ship  is  an  American  bottom, 
e.  the  parties  seem  to  have  meant,  rather  to  narrow  the  extent  of 
te  warranty  than  to  alter  the  nature  of  the  proof.  Tlie  agreeing 
settle  by  granting  bills  at  four  months'  date  does  not  vary  the  ob- 
lation on  the  underwriters.  I  think  it  may  be  held,  that  if  the 
(Nement  had  been  to  pay  the  money,  instead  of  granting  such 
lis,  even  in  that  case  the  underwriters  would  not  have  been  obli- 
d  to  pay  it.  The  assured  were  to  produce  proofs  ;  and  the  un- 
rwriters  were  to  be  let  into  contrary  ])roof.  Is  the  latter^s  evi- 
nce by  production  of  the  foreign  sentence  conclusive  against  all 
ber  proof  .^ 

'*  Then  it  is  said  the  assured  were  to  use  their  best  endeavours  to 
coTer  the  property  as  for  account  of  the  shippers.  It  appears  to 
e  that  there  is  a  fallacy  in  the  assured  founding  any  thing  on  this. 
1  many  cases,  the  endeavours  of  the  assured  might  have  been  of  use, 
>t,  in  case  of  condemnation  following  hostile  capture,  they  could 
iTe  been  of  none. 

**The  main  point  to  be  considered  is,  therefore,  the  effect  of  the 
dgment  of  the  prize  couits,  not  only  in  ran,  but  collaterally.  It  is 
'W  too  late  to  inquire  what  the  effect  of  these  ought  to  be.  For  a 
3g  series  of  years  a  uniform  course  of  decision  has  obtained  with 
{srd  to  these,  and  contracts  of  insurance  have  been  entered  into 
th  respect  to  such  cases.  A  warranty  of  necessity  must  now,  I 
ink,  be  held  to  contain  a  proposition,  that  if  it  be  negatived  by  the 
)tence  of  a  foreign  court  of  proper  jurisdiction,  it  is  then  gone. 
"^The  courts  in  this  country  have  never  gone  into  such  sentences, 
i  with  a  view  to  discover  their  grounds.  If  the  sentences  are 
•oounced  by  courts  having  no  jurisdiction,  then  that  may  be  mat- 
fbr  opening  up;  but,  in  cases  of  hostile  capture,  and  where  no  such 
pction  to  the  jurisdiction  is  pleadable,  that  of  itself  is  sufficient. 
•Di  the  btyle  of  the  courts  in  this  case,  it  would  seem  that  they 
a  larger  jurisdiction  than  merely  relative  to  hostile  capture. 
It  was  not  denied  by  Mr.  Attorner-General,  that  sentences 
lit   be  looked  into,  to  see  if  the  condemnation  was  not  on  the 
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18U3.        transgression  of  some  rerenue  law.     By  the  same  parity  of  i 

ing,  they  may  be  looked  into  on  other  points,  as  where  this  point  d 


LOTHIAN,  &c.  enemies'  property  is  not  distinctly  stated.     The  first  case  of  this  kind 


v. 


was  that  of  Bemardi  v.  Motteaux,  Dous.  p.  575 ;  Park  Ins.  p.  SS^ 

1IENDEB80N,     ,_,  .  ,  .      x         i    .  •  •       .      ,  &     r         •      »  r* 

^.(..  (This  case  his  Lordship  particularly  stated.) 

"  The  authority  of  Lord  Mansfield^Mn  such  a  case,  is  Terygrett 

It  was  well  known,  that  when  he  was  Solicitor'-General,  he  had  ptiti^ 

7  Term,  Rep.  cularly  considered  questions  of  prize.  In  the  case  of  Geyer  v.  Agoiltfi 

p.  681.  which  is  so  similar  to  the  present,  the  Court  acted  in  the  same 

manner,  of  looking  into  the  sentence  to  see  what  it  contained. 

''  Having  said  this  much,  it  only  remains  to  examine  the  gnmndi 
of  the  sentence  in  this  case.  (Here  he  read  the  sentence.)  I  think 
it  is  clearly  stated  that  the  tribunals  condemned  the  ship  and  cu]go 
as  enemies'  property.  This  being  so  declared,  the  other  parts  of  the 
sentence  cannot  be  looked  into. 

'^  For  these  reasons,  my  opinion  is,  that  the  agreement  does  not 
shut  out  the  sentence  of  condemnation." 
Justice  Justice  Rooke. — <*  In  the  policy,  the  Catherine  is  called  an  Ame- 

Rouke  8  rican  ship,  which  amounted  to  a  warranty.     The  explanatory  agree- 

ment was  afterwards  made,  which  has  the  signature  of  the  under* 
writers  alone.  By  the  rules  of  law,  if  it  be  doubtful  or  incorrect,  it 
must  be  interpreted  favourably  for  the  assured  rather  than  agiioU 
them.  (Reads  the  agreement.)  This  agreement  is  made  with  a 
view  to  capture  and  seizure  only,  and  that  the  property  might  be  re- 
covered back. 

*^  The  whole  doubt  in  this  case  arises  upon  the  word  proof.  I 
think  it  means  such  proof  as  should  be  satisfactory  between  man  and 
man.  I  cannot  see  a  case  where  no  endeavours  could  be  usedfbr 
recovering  back  the  ship  and  cargo,  but  that  of  condemnation.  If 
so,  I  can  never  set  up  the  judgment  of  condemnation  again$t  the 
proof  that  I  have  just  stated. 

''  I  put  this  construction  upon  the  word  proof,  as  similar  stipolflt'- 
tions  occur  in  policies  of  insurance  from  fire,  which  are  thus  undeP" 
stood  and  acted  upon.  Having  regard  to  this  agreement,  therefore* 
I  think  the  assured  could  have  recovered  on  the  bills  in  question. 

''  But  if  you  think  me  wrong  upon  the  agreement,  then  lamdear** 
from  all  the  cases,  from  Hughes  r.  Cornelius,  downwards  to  that  o* 
Geyer  v.  Aguiiar,  that,  on  the  soundest  policy,  the  sentences  of  k^^ 
reign  courts  of  Admiralty  are  held  to  be  conclusive  as  to  what  the^ 
declared  upon  the  face  of  them." 
Huron  Thorn-  Baron  Thomson. — "  I  shall  ^r^/  consider  how  fax  the  policv  nm^  * 
son's  Opinion,  i^g  held  to  be  a  warranty ;  and,  2nd,  How  far  it  is  varied  bj  th^ 
explanatory  agreement. 

**  Now,  whatever  doubt  the  parties  had,  it  is  clear  that  the  de- 
scription was  equivalent  to  a  warranty.  The  counsel  for  the  re- 
spondents did  not  contend  for  the  contrary. 

"  'J  hat  subsequent   instrument   recites  that   doubts   had  ariien 
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at  the  warranty.     On  the  best  consideration  I  have  been  able  to         1803. 
!  to  this  agreement,  I  do  not  think  that  it  >vas  meant  that  im- 


it  credit  was  to  be  given  to  the  proofs  there  mentioned,  without  lotui an,  &c. 
ng  leave  to  prove  the  contrary.     With  regard  to  the  ship^  no  proof  ^' 

itever  is  specified,  but  only  as  to  the  cargo.  ^e. 

The  using  endeavours  to  recover  the  ship  seems  to  me  to  mean 
more  than  the  words  of  style,  which  appear  to  a  similar  effect  in 
policy  itself. 

If  this  explanatory  agreement  does  not  narrow  the  warranty,  it 
ears  to  me  to  be  clearly  established,  from  many  decisions  quoted 
he  bar,  that  when  a  warranty  is  negatived  by  a  sentence  of  con- 
ination  of  a  foreign  court,  this  relieves  the  assurers.  When  the 
rts  have  entered  into  such  sentences,  it  has  been,  in  cases  where 
f  did  not  appear  to  negative  the  facts  which  the  policy  warranted. 
\  sentence  in  this  case  is  the  same  as  in  that  of  Geyer  v,  Aguilar. 
'  If  right  in  thinking  that  the  agreement  did  not  negative  the 
ranty  in  the  policy,  I  think,  if  the  bills  had  been  granted  after  a 
Lence  of  condemnation  negativing  this  warranty,  the  granters 
lid  not  have  been  bound  to  pay  them." 

USTICB  Gross. — (He  spoke  in  so  low  a  tone  of  voice  that  he  Justice  Grow*' 
Id  only  be  heard  at  intervals.)  Opinion. 

^  Previous  to  the  date  of  the  present  policy,  a  war  had  taken 
ce  with  France.  I  agree  that  the  law  forces  the  assured  to  prove 
ir  warranty,  and  that  a  condemnation  as  enemies*  property  is  con- 
siTe  against  a  contrary  warranty. 

The  parties  have  had  doubts  as  to  the  warranty,  whether  such  ex- 
d  or  not,  and  if  it  did  exist,  as  to  what  was  the  meaning  of  it  P  I 
'  most  upon  the  word  *  settled^  I  think  this  meant  a  final  agree- 
^»  and  that  a  condemnation  might  probably  follow  upon  cap- 
dxid  seizure,  was  a  matter  understood  and  known  to  the  parties, 
:be  consequences  of  it  were  renounced. 

Laooking  to  the  state  of  things  at  the  time  of  the  agreement,  and 
&  words  of  it,  I  think  the  assured  were  entitled  to  be  paid  by 
^t  four  months'  date." 

^TiOE  Heatei. — "  After  the  ample  discussion  already  given  to.lustice 
^^ue,  I  shall  contract  what  I  had  to  say  thereon.  Heath's 

*^e  agreement,  in  this  case,  was  inaccurate,  but  its  meaning  is    ^^^^^ 
k      that  the  parties  meant  to  ascertain  the  property,  in  case  of 
^^e  and  seizure.     The  underwriters,  on  the  consideration  of  a 

(>remium,  were  to  take  the  risk  of  condemnation  on  themselves. 

matter  of  the  high  premium  is  well  stated  in  the  Lord  Ordi- 
^  interlocutor. 
Xn  every  executory  agreement,  parties  may  make  what  stipula- 

QS  to  proof  they  please.  In  the  case  of  insurance  by  the  fire 
^8,  it  is  usual  to  require  that  the  assured  shall  produce  a  certifi- 

in  his  favour  by  the  master  and  church  wardens  of  the  parish, 
c^fa  has  been  acted  upon. 

The  time  within  which  the  proof  was  to  be  adduced  is  material. 
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1803. 

LOTHIAN,  &C. 
V. 
liENDKK8()N, 


Haron  Ho- 
tham's 
( )pinioD. 


Lord  Chief 

Baron's 

Opinion. 


A  question  was  asked,  what  would  have  been  the  effect  if  the  c 
ture  and  condemnation  had  been  heard  of  at  the  sametime. — I  th 
it  would  not  have  altered  the  stipulation  as  to  proof. 

''  For  these  reasons  I  think  they  were  entitled  to  have  recoTere^ 
these  bills. 

*'  On  the  conclusiveness  of  the  foreign  sentences  I  am  of  opio 
with  my  brethren." 

Bakon  IIotuam  — '^  In  my  opinion  the  parties  meant,  by  capt 
and  seizure,  a  total  loss.  The  policy  and  explanatory  paper  n 
be  taken  to  be  parts  of  the  same  agreement.  There  was  notli 
in  the  policy  to  prevent  parties  from  entering  into  a  further  agi 
ment  as  to  proof. 

**  The  policy  was  thought  to  have  left  matters  too  loose, 
warranty  was  not  then  in  litigation.     The  owners  undertook  to  ] 
duce  proof  of  the  ship  and  goods  being  American  ;  and,  on  pnx 
tion  of  these  proofs,  the  underwriters  were  to  settle. 

"•*  Have  these  things  been  done  ?  All  that  the  agreement  reqi 
ed  on  the  part  of  the  assured  has  been  complied  with.  But  i 
different  as  to  the  underwriters  ;  it  was  impossible  for  them  no 
have  seen  that  condemnation  was  a  possible  case.  Against  wi 
were  the  assured  to  use  their  best  endeavours  to  recover  the  propc 
but  against  a  seizing  enemy.  They  meant  to  set  aside  the  cond 
nation  of  the  foreign  sentences  altogether.  The  agreement  seem 
me  explicitly  to  say,  ^  let  the  event  be  what  it  may,  it  matters 
thing  to  us,  we  stipulate  for  no  more  but  the  production  of  p 
that  the  ship  was  an  American  bottom,  and  bills  of  lading  to  si 
the  property  of  the  tobacco.' 

*'  On  this  my  opinion  rests.  Nothing  of  what  was  argued  as 
the  political  danger  of  supporting  such  agreements  can  enter  into  < 
contemplation,  sitting  here,  as  we  do,  in  &  judicial  capacity. 

'^  On  the  points  of  warranty,  and  the  conclusiveness  of  forei 
sentences,  I  concur  with  my  brethren." 

Loud  Chief  Baron. — (His  Lordship  was  very  brief:  His  op 
ion  being,  that  the  relative  agreement  had  taken  this  case  out  of  t 
general  rule  of  law ;  that  the  assured  had  done  all  they  were  reqn 
ed  to  do  by  that  agreement ;  and  that  the  bills  at  four  months*  dt 
ought  to  have  been  granted,  and  might  have  been  sued  on. 

As  to  the  conclusiveness  of  foreign  sentences,  lie  concurred  w: 
his  brethren.) 

Tun  LoKD  CiiAhCKLLOR  (Eldon.) — Read  a  speech  of  some  lengl 
(but  as  it  was  repeated  afterwards,  in  giving  final  judgment,  as  t 
low,  it  is  not  inserted  here),  and  moved  that  judgment  be  deferrn 

On  the  \5(h  Juhi  rase  resumed. 


un  me  lom  »nuv  case  resnm 
And  the  Judges  having  delivered  their  opinii 

'J'liK  Loun  Chanckllor  (Ki.now)  said: — 

*'  My  Lords, 
»'  I  may  stiite,  in  the  commencement,  in  the 


necessary  jibscnci' ' 
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a  noble  and  learned  Lord,  (Lord  Ellenborougb,)  that  I  ara  in  pogses-        1803. 
sion  of  his  judgment,  and  tiiat  he  concurs  in  opinion  with  me. 


(His  Lordship  stated  particularly  the  policy,  rclatiye  agreement,  Jf'0'''"^^^»  ^^• 
judgments  of  the  foreign  Prize  courts,  of  the  Court  of  Admiralty  in   „,;«  JJJrson 
Scotland,  and  Court  of  Session.)  ^c. 

'*  The  first  and  last,  and  continued  impression  upon  my  mind  has 
been,  and  is,  that  the  policy  and  explanatory  agreement  were  the 
sole  grounds  upon  which  this  cause  was  to  be  decided.  When  it 
ivas  first  argued,  a  noble  and  learned  Lord,  who  attended  the  hear- 
iogi  had  great  doubts  of  many  cases  that  had  been  decided  and  of 
appijring  the  case  of  Cornelius  v.  Hughes,  which  was  a  decision  in 
remt  to  cases  like  this,  where  the  parties  are  totally  difierent. 

"  Another  noble  and  learned  Lord  now  present,  was  of  opinion,  Lord  A  Ivan- 
that  whaterer  doubts  upon  this  subject  might  have  been  entertained  '^-^* 
originally,  and  though  there  might  have  been  a  mistake  in  the  prin- 
<^ipie,  j(>t  there  had  been  such  a  series  of  decisions  as  could  not  now 
be  disturbed  but  by  the  Legislature,  lie  was  also  then  of  opinion 
^  it  would  be  necessary  to  decide  the  case  as  if  the  policy  was  not 
altered  by  the  relative  agreement. 

*'  Your  Lordships  therefore  deemed  it  expedient  to  call  for  the 
opinions  of  the  judges,  as  to  what  the  law  of  Hngland  would  have 
<lecided  upon  the  case,  that  you  might  apply  liie  best  judgment  as 
^boald  appear  to  be  proper.     The  c|uestion  put  to  the  judges  advert- 
^  to  the  legal  meaning  and  effect  of  the  policy,  and  relative  agree- 
'ncnC9  and  of  the  foreign  sentences.     It  comprehended  also  the  par- 
ticuIciT  circumstances  of  the  case,  and  one,  among  others,  which  ap- 
pearec]  to  require  much  attention,  namely,  That  while  it  was  admit- 
ted til  at  the  Catherine,  when  captured,  had  on  board  every  document 
^hicli  American  ships  usually  had  at  the  time  of  her  sailing,  the 
Anet  requiring  ships  to  have  on  board  a  role  d' Equipage,  neither 
was  nor  could  be  known  in  America,  when  the  ship  sailed.     The 
question  also  noticed  the  point,  if  the  money  could  have  been  re- 
covered on  the  bills  that  might  have  been  granted  in  terms  of  the 
relative  agreement. 

though  the  judges  were  not  unanimous  in  their  opinions  upon 
every  pQi„t  of  the  question  put  to  them,  I  may  venture  to  say,  that 
there  \|»j|g  no  disagreement  among  them  as  to  this,  that  where  there 
18  ack  express  warranty,  in  a  policy  against  enemies'  property,  an  ad- 
judication, or  condemnation  of  enemies'  property,  distinctly  stated  in 
*"^  judgment  of  a  prize  court,  negatives  the  warranty. 

This  doctrine  m«y  have  arisen,  perhaps,  from  some  such  circum- 
*tance  as  the  assured  suing  on  a  policy,  and  producing  in  evidence 
tnc  Sentence  of  a  couit  condemning  as  enemies'  property,  to  enable 
tbetn  to  recover  the  sum  in  the  policy.  The  defendants,  in  case  of 
^^^'^rranty  against  enemies'  property,  might  turn  round  and  say, 
'  y^U  have  produced  evidence  conclusive  against  yourself.'  Tn  some 
^^*he  original  cases  applying  a  decision  /;/  rnu  collaterally  to  a  caR^ 
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1803.        ^^  insurance,  it  was  stated  that  all  parties  might  have  come  in  befa 
the  prize  court  pro  inter  esse  suo.    I  may  say,  that  it  is  founded  in 


LOTuiAN,  &c.  mistake,  to  have  supposed  that  the  underwriters  could  have  odd 
»•  in. 

^^  *  *  *'  But  I  cannot  be  so  bold  as  to  say,  that  the  doctrine  of  the  ck 
of  Hughes  and  Cornelius  is  not  now  to  be  applied  to  cases  of  inm 
ance,  after  it  has  been  so  applied  for  a  long  series  of  years  by  jodgi 
who  will  be  reverenced  as  long  as  the  law  of  the  country  b  remen 
bered.  Sums  of  money  to  a  very  great  amount  hare  been  long  sim 
settled  on  the  ground  of  these  decisions ;  and  all  contracts  of  insoi 
ance  that  have  since  been  entered  into,  baye  had  relation  to  thei 
decided  cases. 

''  But  there  is  another  and  more  recent  set  of  cases,  in  which  tfa 
courts  of  law  have  entered  into  the  sentences,  when  founded,  as  the 
conceived,  upon  arbitrary  ordinances.  If  they  could  find  no  dire 
adjudication  of  enemies'  property,  our  courts  have  held  such  sei 
tences  not  to  be  conclusive.  Of  these,  I  think  it  proper  to  stal 
that  they  have  not,  in  my  opinion,  attained  such  a  degree  of  stal 
lity  as  not  to  render  it  highly  proper  to  examine  the  principle  na 
turely  when  a  case  of  this  kind  may  occur.  I  think,  at  present, 
should  have  great  difficulty  in  acknowledging  the  authority  of  soi 
of  these  cases. 

^*  While  I  have  to  thank  the  judges  for  their  opinions  giren  up- 
this  case,  I  do  not  know  that  one  point  has  been  sufficiently  consi 
ered  in  this  case.  Granting  the  conclusiyeness  of  sentences,  neg 
tiving  the  warranty  in  general  cases  of  condemnation  as  enemie 
property  ;  yet  here,  it  appears  upon  the  face  of  the  sentence,  tbs 
the  ship  could  not  be  provided  with  the  proper  document,  for  th 
want  of  which  she  was  condemned.  I  am  not  prepared  at  presen 
to  say,  that  this  should  make  no  difierencc  in  the  judgment.  WBei 
the  two  parties  to  a  contract  of  this  nature  are  unavoidably  ignoren 
of  some  matter,  similar  to  that  in  the  present  case,  it  seems  to  me  ^ 
question,  if  such  ignorance  ought  not  to  void  the  contract  altogether 
as  made  under  an  invincible  mistake,  and  whether  the  premiozi 
ought  not  to  be  returned  ?  I  state  no  opinion  upon  this,  hm 
merely  throw  it  out,  and  I  wish  so  to  guard  the  judgment  in  thi 
cause,  as  not  to  preclude  a  discussion  of  this  point,  if  a  simila 
case  occur. 

"  The  next  question  is,  if  it  be  necessary  at  present  to  decide  sdJ 
of  those  important  points,  which  have  been  so  much  agitated  in  thi 
case.     I  have  considered  this  again  and  again,  and  the  ultimate  io> 
pression  of  my  mind  is,  that  the  parties  meant  to  get  clear  of  a3 
Lord  Thur-    these  questions.     A  noble  and  learned  Lord  now  absent,  to  whoii 
1<^W'  I  may  say  that  Scotland  is  very  deeply  indebted  for  his  attention  * 

questions  from  that  country,  was  of  a  different  opinion.  You  hty* 
heard  the  opinions  of  four  very  eminent  judges  also  to  the  »fa< 
purpose.    Your  Lordships  must  decide  between  us. 
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**  When  the  policy  was  entered  into,  it  was  Tery  difficult  to  say        1803. 
what  would  be  the  decision  of  the  French  courts  on  any  given  case. 


Another  thing  is  clear,  that  these  parties  did  not  very  well  under-  Lothian,  &c. 
stand  whether  or  not  the  policy  contained  a  warranty,  and  what  was  henderson, 
the  effect  of  such  warranty.     I  take  it  to  be  clear  law,  that  the  re-         &c. 
presentation  in  this  policy,  that  the  Catherine  was  an  American 
yessel,  meant  a  warranty  that  she  should  be  American  documented. 
It  appears,  however,  that  neithef  party  understood  the  warranty  in 
the  policy  to  mean  so  much.     In  the  explanatory  agreement  they 
declare  their  doubts  of  there  being  a  warranty  at  all,  and  go  on  to 
explain  what  they  understood  by  it.     Am  I  not  also,  by  all  the  le- 
gitimate rules  of  construction,  to  say,  that  they  have  regulated  all 
that  was  to  be  done  by  either  party.     If  the  agreement  has  not  this 
effect,  what  effect  had  it  at  all?"     (Here  his  Lordship  read  the 
agreement.) 

"  It  will  be  noticed,  that  as  to  the  ship,  the  words  of  the  agree' 
wicw/ differ  from  those  of  the  po/icy;  the  insured  were  to  produce 
proof  of  the  ship's  being  an  American  bottom.  My  apprehension  of 
their  meaning  upon  this  subject  was,  that  proof  of  the  ship's  being  an 
American  bottom,  was  to  be  sufficient ;  not  that  she  should  be  Ameri- 
can documented.  So,  in  the  case  of  the  properly  on  board,  the  pro- 
duction of  the  bills  of  lading  was  to  be  sufficient. 

"  What  were  the  underwriters  to  do  when  these  stipulations  were 
complied  with  ?  There  may  be  cases  of  capture  and  restitution,  cap- 
ture and  recapture,  and  capture  and  condemnation.  These  proofs 
(agreed  on)  might  have  been  given  long  before  recapture  or  condem- 
nation. Do  they  propose  to  wait  till  they  should  see  the  fate  of  this 
ship  ?  No  :  They  agree  to  settle  by  giving  their  bills  at  four  months' 
date. 

^'  It  was  contended  that  this  settlement  was  liable  to  be  undone ; 
and  it  was  asked,  what  would  have  happened  if  notice  of  the  capture 
and  condemnation  had  arrived  at  same  time  ?  I  do  not  see  any 
ground  on  which  the  bills  could  have  been  demanded  back,  and  I 
think  an  action  would  have  lain  against  the  underwriters  if  they 
refused  to  grant  the  bills, 

"  The  agreement  states,  *  in  full  dependance  that  the  insured  will 

*  use  their  best  endeavours  to  recover  the  property,  as  for  account  of 

*  the  shippers.'  It  is  true,  that  though  this  be  a  case  of  condemna- 
tion, there  were  other  cases  in  which  the  endeavours  of  the  insured 
might  have  been  useful.  But  they  did  not  state  that  such  endea- 
vours should  be  effectual.  In  using  their  best  endeavours  to  prevent 
condemnation,  they  did  every  thing  that  was  required  of  them ;  and 
after  having  done  so,  the  underwriters  engaged  to  pay,  if  these  were 
not  effectual.  It  appears  to  me  that  any  other  interpretation  would 
do  away  the  effect  of  the  relative  agreement  altogether,  and  render 
it  as  if  it  never  had  been  entered  into. 

"  In  therefore  moving  what  appears  to  me  to  be  the  judgment  fit 
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1803.       for  the  House  to  proDOunce  upon  this  occasion,  it  seems  pnper  to 
sta^e,  that  your  Lordships  do  not  proceed  on  the  concluuTenea  or 


LOTniAN,  &c.  iiiconclusiveness  of  the  foreign  sentences,  hut  on  the  special  dreoffO< 
*•  stances  of  the  present  case.     It  also  seems  to  me  proper  to  deckrCi 

HENDERSON,       ,..  *^  •..»  *.,  .  -J- 

^Q,  that  it  IS  not  necessary  to  decide  many  of  the  points  mentioned  m 

the  Lord  Ordinary's  interlocutor  ;  but  to  affirm  the  interlocutor    of 
the  Court  of  the  27th  of  June  1800,  with  a  slight  alteration." 

(His  Lordship  having  made  u  motion  to  this  effect.) 

Lord  Alvanlly  said, 
"  My  Lords, 

**  I  shall  trouble  3'our  Lordships  very  shortly ;  but  after  the  gre^t 
variety  of  topics  which  have  arisen  in  this  cause,  and  the  differea^?® 
of  opinion  among  the  judges,  I  must  briefly  btate  the  grounds  of  dck  J 
own  opinion. 

**  The  decisions  in   Westminster  Hall  have  now,  for  nearly  fifk- J 
years,  been  uniform  upon  this  point,  that  an  adjudication  of  enemi^^ 
property  in  a  foreign  Prize  court  negatives  a  warranty  of  neutrali  ^J 
in  a  policy  of  insurance.     On  such  decisions,  property  to  the  amoii:*:^^ 
of  many  millions  has  been  paid.     I  was  very  much  surprised,  in  t^»c 
outset  of  this  case,  to  hear  these  decisions  questioned ;  and  an  ar^"«-i- 
ment  raised,  that  th<?y  might  still  be  stt  aaide.  as  none  of  them  h^^ad 
yet  been  affirmed  in  this  House.     If  the  judgments  of  the  Courts    o^ 
law,  after  such  a  series  of  years,  had  been  set  aside,  I  should  not  hifc.'^'® 
been  surprised  if  the  underwriters  had  shut  up  Westminster  H  ^H 
altogether.     At  sanietiine,  I  think  that  the  noble  and  learned  Lox^ 
(Thurlow)  now  absent,  would  not  have  wished  to  set  aside  those 
commercial  decisions.     Every  subsequent  policy  of  insurance   tasis 
been  entered  into  in  contemplation  of  them.     We  are  unfortunate? ly 
again  engaged  in  a  war,  in  which  such  questions  may  occur ;  "l>iit 
no  mischief  can  now  arise  from  the  agitation  of  that  question. 

**  I  now  come  to  the  relative  agreement.     When  I  first  consider- 
ed this,  I  doubted  if  the  agitation  of  the  other  question  could  tbexi 
be  waived.     Let  us  see  what  is  the  effect  of  the  policy  without  this 
relative  agreement.     The   parties  follow  the  words  of  the  English. 
policy.     It'  has   been  long   decided  that  such  words  amount  to  3 
warranty,  not  only  of  American  property,  but  of  American  docu- 
mented and  conducted.     This  was  a  war  policy  ;  and  I  admit  it  did 
go  the  length  contended  for  by  the  appellants,  that  it  was  the  same 
as  if  the  ship  had  been  warranted  neutral. 

**  It  seems  that  the  parties  were  not  aware  of  the  extent  of  this. 
(Here  his  Lordship  read  the  relative  agreement).  This  is  merely 
an  illusion,  if  an  American  boiiom  meant  the  same  as  an  Ameri- 
can vessel.  What  was  to  be  the  consequence  if  she  was  earned 
into  the  enemy's  port  ?  The  assured  undertook  to  get  it  back  i* 
they  could  ;  but,  if  they  were  unsuccessful,  what  then  ?  Is  it  pos- 
sible that  they  should  have  failed  to  stipulate  that  ?  The  only  rtal 
object  of  the  parties  in  this  agreement  vas  that  they  shoulc*,  in  that 
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do  what  was  equivalent  to  paying  in  readj  money,  that  is,       ;1803. 
bills  at  four  months'  date.    They  must  have  meant,  that  what- 


^as  the  extent  of  the  policy,  if  proof  was  produced  that  the  ship  lothian,  &c. 
n  American  hottom,  the  assured  were  to  be  absolved  from  all  h^xdrrson, 
circumstances.  ^  ^.c. 

entirely  concur  with  the  noble  and  learned  Lord  who  has  just 
tn,  as  well  upon  this  case  as  upon  the  set  of  cases  to  which  he 
5d,  in  which  the  judgments  of  foreign  courts  have  been  opened 

I  admit  that  very  strong  arguments  in  the  present  case  were 
iced  by  those  judges  from  whom  we  diflfered  in  opinion. 
.  entirely  agree  with  the  opinion  delivered  by  the  present  Mas- 
'  the  Rolls,  in  the  case  of  Kindersley  and  Chafe,  at  the  Cockpit, 
afraid  that  some  of  the  cases  in  which  the  foreign  judgments 

opened  up,  went  on  too  refined  principles.  In  our  Prize 
8,  we  never  give  any  reasons  at  all  in  the  judgments  of  condem- 
n.  I  do  not  know  if  the  courts  of  other  countries  canvas  our 
Dces  or  not.  I  do  not  see  what  the  ground  of  condemnation  in 
ze  court  can  be,  except  that  of  enemies*  property." 

was  declared,  that  in  this  case  it  is  not  necessary  to 
decide  whether,  upon  the  several  grounds  mentioned 
in  the  interlocutors  of  the  28th  May  and  2d  July  1799, 
the  Lord  Ordinary  ought  to  have  pronounced  the 
same.  And  it  is  ordered  and  adjudged  that  the  inter- 
locutors of  the  27th  of  June,  and  signed  the  4th  of  July 
1800,  complained  of  in  the  appeal,  be  affirmed,  with 
the  following  variation  :  After  the  second  (**  Find  that") 
insert  the  words  according  to  the  effect  of  the  agree- 
ment contained  in  the  policy  and  relative  writing. 
And  it  is  further  ordered  and  adjudged,  that  the  inter- 
locutor of  the  22d  of  November  1800,  also  complained 
of  in  the  said  appeal,  be  affirmed. 

or  the  Appellants,  Robert  Dallas,  Wm.  Adam^  W.  Ro- 
bertson, 
or  the  Respondents,  E.  LaiVy  J.  A.  Park. 
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1803. 
—  [M.  App.  Superior  and  VaBsal,  No.  3.] 

STMR, 

t7.  John  Syme,  W.S.,  for  himself,  and  as  Trus-1 

ER8KINE,  &c.      tee  for  the  Creditors  of  John  Ranaldson?-  Appellant; 
ofBlairhall,  ....  ) 

Sir  William  Erskinb  of  Tory,  Bart.,  eldest 
son  of  the  late  Sir  William  Erskinb  of 
Tory,  Bart.,  and  Sir  Wm.  Forbes,  Bart.,  .  . 

and  Alex.  Forbes,  Esq.,  second  son  of  ^       " 
the  late  David  Forbes,  W.S.,  and  others, 
his  Trustees,  .... 

House  of  Lords,  22d  July  1803. 

Superior  and  Vassal — Warrandice — ^Damages — Penal  Action. 
— A  superior  and  his  agent  gave  a  vassal  an  entry,  after  the  supe- 
rior had  divested  himself,  by  a  sale  of  the  superiority,  to  another 
superior.  The  consequence  of  this  was,  that  a  title  made  op 
as  of  fee  to  an  entailed  estate,  was  disappointed  and  rendered  in- 
valid. In  an  action  of  relief  and  damages  raised,  after  the  death 
both  of  the  superior  and  his  agent,  brought  against  their  heirs  and 
representatives,  Held  that  an  action,  penal  in  its  nature,  did  not 
transmit  against  heirs,  and  that,  besides,  here  the  entry  so  taken, 
was  devised  to  defeat  the  entail^  and  therefore  versans  in  illicUo. 

John  Ranaldson  inherited  certain  estates  descending  to 
him  by  entail,  namely,  Blairhall,  and  the  lands  of  Longleys 
and  Westerbroom,  purchased  by  his  father  from  Doctor 
Erskine,  who  retained  the  superiority. 

He  had  made  up  titles  to  Blairhall  under  the  entail,  bat 
not  to  those  of  Longleys  and  Westerbroom,  having  in  view 
to  claim  the  fee  of  these  lands,  although  the  entail  included 
them. 

In  consequence  of  his  father's  debts,  and  his  own,  he  was 
1786and  1789.  obliged  to  execute  a  trust  deed  in  favour  of  the  appellant, 
for  behoof  of  his  creditors,  conveying  the  rents  of  the  estate 
of  Blairhall,  and  the  fee  of  the  lands  of  Longleys  and  West- 
erbroom. This  deed  was  acceded  to  by  most  of  his  credi- 
tors, and  in  particular,  by  the  appellant  and  by  John  Ran- 
aldson's  mother,  and  Mrs.  Ann  Ranaldson  Dickson,  and  his 
other  sisters,  who  were  next  heir  substitutes  of  entail. 

The  appellant,  as  trustee,  then  proceeded  to  complete  his 
title  under  the  trust-deed.  In  doing  so,  it  was  necessary  to 
apply  to  the  superior  for  a  precept  of  clare  in  favour  of  John 
Ranaldson  as  to  these  lands.  This  was  done  by  applying  to 
the  late  David  Forbes,  agent  to  the  late  Sir  William  Erskine, 
the  superior,  in  the  following  manner. 
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"  J.  Syme  presents  compliments  to  Mr.  Forbes,  he  will       l«*>3. 
*'  be  so  good  as  make  out  a  precept  of  dare  constat  in  favour    — — — 
**  of  Mr.  Ranaldson  as  soon  as  possible. — Windmill  Street,       *^^^ 
"  Friday."  bbskine,  &c. 

Mr.  Forbes,  without  stating  that  his  client  had,  some  time 
ago,  sold  thesuperiorityof  these  lands  to  Mr.  Mutter,  and,  con- 
sequently, could  not  grant  such,  immediately  prepared  a  scroll 
of  a  precept,  which  was  marked  by  him  on  the  28th  of  Sept. 
The  precept  itself  was  signed  by  Sir  William  Erskine,  as  su- 
perior, on  22d  October  1789,  and  this  having  been  notified  by 
Mr.  Forbes  to  the  appellant,  Mr.  Syme  wrote  in  the  following 
terms  :  **  Mr.  Syme  presents  compliments  to  Mr.  Forbes,  and 
*'  begs  he  will  give  the  bearer  the  precept  of  dare  constat  in 
''  favour  of  Mr.  Ranaldson,  with  the  disposition  and  infeftment- 
'*  in  favour  of  his  father.  J.  S.  begs  leave  to  send  by  the 
"  bearer  the  fees.  Mr.  Forbes  will  please  send  a  receipt  for 
'*  the  feu  duty.— 27th  October  1789." 

Mr.  Forbes  answered  :  "  Mr.  Forbes  returns  compliments 
**  to  Mr.  Syme,  whose  card  he  has  just  now  received.  Giv- 
**  ing  up  the  precept  infers  discharge  of  the  feu  duty,  but  Mr. 
"  Syme  should  have  shown  that  preceding  1787  it  has  been 
"  paid,  and  therefore  he  will  please  send  for  the  discharges 
**  of  them ;  or  write  to  Mr.  William  GuUand,  Sir  William 
"  Erskine's  factor  at  Tory,  to  know  if  the  feu-duties  preced- 
"  ing  the  1787  have  been  paid.— 28th  October." 

After  further  correspondence,  and  upon  payment  of  the 
years'  feu-duty,  from  1788  to  1789,  and  the  fees  for  the  pre- 
cept of  clare  ;  the  precept  was  delivered  over,  and  an  infeft- 
ment  was  taken  upon  it  in  favour  of  Mr.  Ranaldson.  He  died 
in  1796,  having  the  year  before  granted  a  disposition  of  his 
whole  heritable  and  moveable  property,  including  the  lands  in 
question,  to  the  appellant^  in  trust  for  his  creditors.  On  this 
trust,  he  proceeded  to  sell  these  lands,  at  the  sale  of  which 
the  blunder  was  discovered,  that  they  had  taken  a  title  from 
the  wrong  superior ;  whereupon  the  next  heir  of  entail,  Miss 
Ann  Ranaldson  interfered,  and  raised  an  action  of  reduction, 
and  succeeded  in  reducing  the  title,  which,  but  for  the  blun- 
der, she  could  not  have  done,  because  John  Ranaldson,  as  dis- 
ponee  in  the  entail,  was  entitled  to  take  up  the  estate  as  in 
fee. 

After  both  Sir  William  Erskine's  and  Mr.  Forbes'  death, 
the  present  action  of  relief  was  then  raised  against  Sir  Wil- 
liam Erskine,  as  representing  his  father,  and  his  agent's  repre- 
sentatives, to  indemnify  for  the  loss  thus  occasioned. 
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1803.  Ill  defence,  it  was  pleaded,  Ist.  That  the  precept  oidart 

""""— ^    comtat  neither  gave  nor  implied  any  warranty  that  the  gran- 

^^^'^        ter  was  truly  the  superior  ;  2d.  That  the  appellant  had  him- 

ER8KINE,  &c.  ^elf  to  blame  for  the  mistake,  which  his  application  to  Hr. 
Forbes,  and  his  conduct  in  the  business  occasioned  ;  3dlj. 
That  as  it  originated  in  a  fraudulent  scheme  of  the  late  Mr. 
Ranaldson,  to  defeat  his  father's  entail,  in  which  the  appel* 
lant,  as  the  agent  of  that  gentleman,  and  to  serve  his  own 
private  views,  participated,  they  could  not  be  suffered  to 
mako  the  defeat  of  that  scheme,  whether  from  accident  or 
negligence,  a  ground  of  an  action  of  damages.  4tlK  That  as 
Mr.  Ranaldson  could  have  qualified  no  damage,  because,  if 
])o  had  succeeded  obtaining  a  good  title,  which  a  purchaser 
might  have  relied  on,  and  had  sold  the  property,  he  most 
still  have  been  answerable  for  the  full  amount,  at  least  to  the 
heirs  of  entail,  in  defraud  of  whom  he  acted.  And,  lastly, 
that  actions  penal  in  their  nature  do  not  transmit  against  heirs. 
The  Court  allowed  a  proof  of  the  circumstances. 

It  was  proved  that  David  Forbes,  as  the  superior'is  agent, 
had  revised  the  disposition  and  sale  of  the  superiority  to 
Mutter  in  his  own  hand  writing,  in  June  1788;  tiiat  it  wsa 
engrossed  in  the  chartulary,  five  pages  distant  from  tlwpre- 
cept  of  dare  constat — that  he  had  taken  a  bond  for  the  price 
of  the  superiority  lands,  and  that  a  settlement  of  accounts 
between  David  Forbes  and  his  client  had  taken  place,  in 

Mar.  11,1800.  which  the  transactions  were  set  forth. 

The  Lord  Ordinary  pronounced  this  interlocutor, "  Having 
"  considered  the  mutual  memorials  for  the  parties,  asisoiizies 
**  the  defenders  simpliciter,  and  decerns,  supersedes  extract 

.Tan.  21,  and  *<  till  the  third  sederunt  day  in  May  next,  and  dispenses 

.lune  16,1801., ,  ^^j^l^  representation."     On  two  reclaiming  petitions  the 
**  Court  adhered.* 


*  Lord  President  Campbell  said, — "  This  is  a  question  arisifig 
from  a  wrong  superior  giving  an  entry,  and  the  investiture  being 
thereby  null ;  and,  consequently,  whether  he  and  his  doer  are  liable 
in  damages  on  that  account  ?  There  appears  to  me  to  be  strong  rea- 
sons for  sustaining  such  a  claim,  unless,  in  this  case,  the  pursuer  can 
be  met  by  a  personal  exception,  as  versans  in  iUicito;  for  he  was 
acting  wrongfully  in  making  up  such  a  title  contrary  to  the  entaili 
and  thereby  involving  his  constituent,  Mr.  John  Ranaldson,  in  an 
irritancy.  It,  no  doubt,  was  for  the  interest  of  the  creditors  tbat  a 
title  in  fee  simple  should  be  made  up,  or  at  least  that  their  debts 
should  attach  upon  the  estate.     It  is  a  question  if  this  would  bare 
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luntt    these  interlocutors  the  present   appeal   was       lf^8. 
ht  to  the  House  of  Lords.  ■' 


ided  for  the  Appellant.^li  Sir  William  Erskine  had       *^^^ 

uperior  of  the  lands  of  Longleys  and  Westerbroom,  atER&KiMB,  &c. 

ne  he  granted  the  precept  of  clare  by  the  advice  of 

9nt,  Mr.  Forbes,  it  is  quite  clear  that  the  appellant, 

her  creditors  of  Mr.  Ranaldson,  who  had  acceded  to 

1st  deeds  granted  by  him,  on  the  faith  of  his  making 

itle  to  the  lands  in  fee  simple,  might  have  sold  these 

and  applied  the  price  towards  extinction  of  the  debts, 

It  possibility  of  challenge  from  the  heirs  of  entail ;  be* 

it  is  a  settled  point,  that  when  the  substitute  of  an  en* 

akes  up  his  titles,  referring  to  the  different  restrictions 

}ut  without  narrating  them  verbatim,  the  entail  is  in- 

lal  against  creditors.     Or  if  the  superior  even  had  re- 

to  grant  a  precept  of  clare  constat^  the  right  of  the  ap- 

t   and    other  creditors  might  have  been  completed 

rise,  by  charging  John  Ranaldson  to  enter  heir  to  his 

;  but  the  appellant  was  prevented  from  having  re- 

led  if  a  feudal  title  had  been  made  up  under  the  entail^  while 
bde  was  unrecorded ;  or  if  adjudication  had  then  been  led 
;  him  upon  a  charge  to  enter.  Case  of  Ross  of  Thurso.  Vide 
Lady  Olencdm  v.  Graham  of  Gartmore,  23d  May  1800^ 
pp.  No.  1,  '*  Heir  apparent/'  Andrew  Ranaldson  died 
[>ctober  1773-  The  tailzie  was  recorded  14th  January  1779. 
ras  the  institute  in  the  entail.  He  passed  a  charter  upon  the 
itory,  6th  August  1781,  and  was  infeft  19th  June  1784. 
8,  I  doubt  if  a  penal  action  can  transmit  against  the  heirs. 
'od  V.  Thomson,  21  st  Dec.  1793.  (UDreported.)  This  latter 
as  an  action  of  damages  brought  against  the  heir  of  a  notary 
id  given  an  erroneous  notarial  intimation,  thirty^nine  years  be- 
hereby  the  assignation  was  rendered  useless,  to  the  effect  of 
a  preference  in  competition  with  creditors.  The  Lord  Ordin- 
md  the  heir  liable  in  damages.  But,  on  reclaiming  petition 
Court,  the  Lords  were  much  divided  on  the  subject,  and  the 
as  finally  compromised." 

D  Mbadowba^nk. — ''  Versans  in  ilUcito  is  not  a  sufficient  de- 
but I  have  doubts  on  the  merits.     The  maxim  ought  to  ap- 
re — Penal  actions  Non  transit  contra  hasredis" 
D  Bjlunatyne. — ''  I  think  that  Sir  William  Erskine  and  the 
f  Mr.  Forbes  are  both  liable.'* 

D  PoLKEMMET. — '^  I  think  versans  in  illicito  a  good  defence." 
D  Glbnlfr. — '^  I  think  this  action,  which  is  penal,  not  good 
:  the  heirs." 

..  IV.  2  L 


8Y3m 

r. 
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1803.  couree  to  this  mode,  from  relying  on  the  precept  of  ciore  be- 
ing granted  by  the  right  superior,  he  having  every  right  to 
believe  him  such,  from  paying  him  the  feu-duty,  and  not  be- 
KBbKisK,  &c  ing  told  by  Mr.  Forbes,  at  the  time,  on  application  for  the 
precept,  that  his  client  was  not  then  superior,  and  therefore, 
in  consequence  of  their  gross  negligence,  the  appellants  are 
entitled  to  relief.  The  respondents*  ancestors  had  no  ex- 
cuse. They  could  not  plead  ignorance,  for  the  sale  of  the 
superiority  had  only  taken  place  a  year  previously,  when  the 
whole  affair  must  have  been  fresh  in  their  recollection,  yet 
not  the  remotest  hint  is  given  of  the  matter,  and  Sir  Williia 
Erskine  signs  the  precept  of  dare  constat,  for  the  usual  gra- 
tuity and  fees,  on  the  representation  that  he  was  still  sa- 
perior. 

Pleaded /or  the  Respondents. — The  grantor  of  a  precept 
of  clare  constat  comes  under  no  engagement  to  warrant  iU 
efficacy,  express  or  implied.  It  generally  bears  to  be  grant- 
ed salvo  jure  cujusUbet,  and,  at  any  rate,  that  is  understood. 
The  nature  and  course  of  the  proceeding  demonstrate  that 
this  must  be  the  case.  And  it  is  always  granted  on  applica- 
tion of  the  vassal,  on  such  evidence  as  he  may  tender,  and 
as  a  matter  of  favour,  and  to  save  him  the  circuitous  mode 
and  expense  of  a  special  service.  It  is  also  granted  pericuh 
B.  iii,  tit.  5,  §  petentis.  Lord  Stair  says : — "  Infcftment  being  passed  on 
"  such  a  precept,  giveth  the  party  the  real  right  of  thelandi, 
**  if  done  by  the  right  superior.  It  will  not  be  sufficient  title 
"  as  to  the  real  right  of  the  ground  against  any  other  party 
"  than  those  who  acknowledge  the  giver  thereof  to  be  the 
"  superior,  and  the  receiver  to  be  heir.  For  if,  upon  any 
"  other  colourable  title,  they  question  any  of  these,  the  in- 
"  feftment  and  precept  of  clare  constat  will  not  be  suflScient 
"  alone,  unless  it  have  obtained  the  benefit  of  a  possessory 
"  judgment  or  prescription."  From  this  doctrine,  it  follofii 
that  the  vassal  or  receiver  of  sucha  precept,  was  alwayabomd 
at  all  times  to  show  that  the  grantor  was  the  true  superior. 
The  appellant  therefore  was  to  blame  in  the  matter,  for  net 
satisfying  himself.  Being  employed  to  make  up  the  title,  he 
ought  to  have  inquired  into  the  right  superior.  He  nerer 
put  the  question  to  Mr.  Forbes.  All  that  he  seemed  anzions 
for,  was  to  get  the  precept  of  clare  in  a  great  hurry,  w  order 
to  cut  out  the  heirs  of  entail  from  claiming  the  lands  in  qne^ 
tion.  Looking,  therefore,  to  thiscircumstanco,  and  to  thishorry, 
and  to  the  fact  that  Mr.  David  Forbes  was  then  eighty-t«o 
years  of  ago,  at  which  some  want  of  recollection  isaUoiTable, 
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be  blame  rather  lay  with  the  appellant.     At  all  events,  he       1303. 

rho  seeks  damages,  ought  to  come  into  the  Court  with  clean    . 

ands.     The  appellant  and  his  employer  were  intending  to  ruthebfobd 

eaort  to  a  scheme,  by  which  the  persons  entitled  to  succeed  stobmonth. 

uder  the  entail,  were  to  be  defrauded  of  their  rights.     The 

ppellant  says  he  had  the  consent  of  the  next  heir,  but  there 

rere  many  whose  consent  he  had  not.     Besides,  as  the  ap- 

ellant  can  only  plead  in  room,  and  in  right  of  John  Ranald- 

OD,  and  could  have  no  better  right  than  he  had,  which  was 

ne  under  the  entail, — as  he  could  not  have  specified  any 

amages,  so   neither  can  the  appellant.      Besides,    penal 

ctions  cannot  be  maintained  against  the  respondents,  Sir 

nUiam  Erskine  and  Mr.  Forbes'  representatives,  on  account 

f  alleged  fault  of  those  whom  they  represent.     For  the 

olpable  act  of  an  ancestor,  the  heir  is  not  liable,  and  there- 

>Tej  on  this  ground  alone,  the  action  must  fall. 

After  hearing  counsel,  it  was 

Ordered  and  adjudged  that  the  appeal  be  dismissed,  and 

that  the  interlocutors  therein  complained  of  be,  and  the 

same  are  hereby  affirmed. 

For  Appellant,  John  Clerks  David  Douglas, 
For  Respondents,  C  Hope,  Wm.  Adam. 


AMBs  Rutherford  of  Ashintully  -  Appellant ; 

AMBB  Stormonth,  Esq.  -  -         Respondent. 

House  of  Lords,  25th  July  1803. 

lEyrniDE  op  Common  Propbrty,  or  op  Common— Prbsobiptivb 
P068B8SION.  —  The  appellant  and  the  respondent's  estates 
marched  with  each  other.  The  former  claimed  a  right  of  ser- 
vitude of  common,  for  pasturing  his  cattle,  and  casting  fuel, 
feal,  and  divot,  upon  ground  claimed  exclusively  by  the  respon- 
dent, who  brought  a  declarator  to  have  such  right  set  aside.  It 
appeared  that  the  appellant  founded  on  a  decree  arbitral,  so  far 
back  as  1577;  but,  since  that  date,  the  marches  had  been 
changed  by  agreement  of  parties,  and  a  new  stone  dike  built 
to  mark  the  division.  The  appellant,  however,  sometimes  pas- 
tared  his  cattle  on  a  patch  of  the  lands.  Held  that  he  had  no 
light  of  common,  and  that  the  respondent  had  exclusive  right  to 
all  the  lands  on  his  side  of  the  march,  and  that  the  parties  had  no 
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1803  "^^^  ^^  common  property,  or  serritude  of  anj  kind,  the  one  t- 

.  gainst  the  other. 

(*.  The  appellant  purchased  the  lands  of  Ashintollj,  sitaat* 

rroRMONTH.  ed  in  the  highlands  of  Perthshire,  in  1780 ;  and  nearly  aboot 
the  same  time,  the  respondent  acquired  right  to  the  Laods 
of  Whitehill,  or  Mortcloich,  which  are  adjoining  to  the  ap- 
pellant's lands. 

The  appellant  having  laid  claim  to  a  right  of  eommoa 
property  in  a  piece  of  ground  of  about  120  acres,  called  the 
Corry  of  Mortcloich,  which,  for  more  than  two  centuriei^ 
had  been  considered  as  part  of  the  respondent's  lands  of 
Whitehill  or  Mortcloich,  he  was  obliged  to  bring  the  preseot 
action  of  declarator,  to  have  it  found  that  this  pieoe  ef 
ground  belonged  exclusively  to  him,  and  was  subject  to  no 
servitude  or  right  of  common  property  on  the  part  of  the 
appellant,  nor  any  right  to  pasture  sheep,  or  oast  peats  upon 
the  said  property,  which  belonged  to  the  respondent. 

It  appeared  that  disputes  had  arisen  between  the  prerknn 
proprietors  of  both  lands,  as  to  the  right  of  property  b»> 
twcen  them  and  their  respective  marches,  which  weremb* 
roitted  to  arbitration,  and  the  following  decree  arbitial 
pronounced  in  1757.  This  decree  fixed  and  laid  downte 
march  line,  and  stones  between  the  two  lands,  and  declared 
that  all  on  the  east  side  of  the  marches  should  pertaitt  ii 
property  to  the  predecessors  of  the  appellant,  and  that  all 
on  the  west  side  thereof  should  pertain  likewise  in  proper^ 
to  the  respondent's  predecessor.  After  which  there  foUom 
an  exception  in  these  words :  **  Except  that  piece  of  grovad 
"  and  moss  from  the  said  Corry voigle  at  the  east  of  thesHd 
"  meiths  (boundaries)  to  a  well  and  a  strype  (run  of  water) 
'*  that  runs  therefrom  into  the  burn  of  Autinagarrall,  at  die 
"  west,  and  up  the  said  well  to  two  great  grey  stones,  aid 
"  in  the  upper  end  of  the  same  are  crescents  also  engiavea, 
'*  to  be  used  as  commonty  by  the  said  parties  and  their 
"  tenants  respectively,  in  all  time  coming,  by  castiDg  of 
*'  fuel,  feal  and  divot,  and  to  the  Gudes  cattle  of  Mortdoieh 
'*  to  pasture  thereon  without  impediment."  And  afltf  the 
testing  clause  there  is  the  following :  ^<  Providing  that  the 
*'  piece  land  called  Croftnastrae,  otherwise  the  Stripe  Cn^ 
'*  on  the  west  side  of  the  bum,  be  commonty  to  both  the 
"  said  parties,  and  their  tenants,  in  time  coming." 

It  was  on  this  decree,  and  the  alleged  possession  follow- 
ing thereon,  that  the  api>ellant  claimed  his  right.    It  wis 
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farther  maintained  by  him,   that   the  rivulet  or   burn  of        isos. 
Autinagarrall,  now  called  the  Burn  of  AshintuUy,  divided 


the  two  estates  of  Ashintully  and  Mortcloich,  from  the  foot  butberfobd 
of  Corryvoigle  all  the  way  southward,  but  ran  in  a  very  gTOBMONTH. 
winding  direction.  At  Corryvoigle  the  boundary  left  the 
rivulet  to  the  west,  and  ascended  the  hills  in  a  direction  to 
the  north-east,  by  the  line  marked  by  the  stones  numbered 
1  to  14,  all  which  stones  remained  to  this  day,  bearing  the 
engraved  crescent  mentioned  in  the  decreet  arbitral  1577. 
And  the  parties  were  agreed  that  this^  was  the  boundary  of 
the  two;^lands  up  to  the  year  1771,  when,  for  the  sake  of 
enclosing  the  l&nds  of  Ashintully  by  stone  walls,  a  line  was 
drawn  from  the  Corry  ford  southward,  intersecting  the  rivu* 
let  at  different  places,  but  keeping  very  near  it.  With  the 
game  view,  another  line  was  drawn  from  the  Ford  in  a 
north-east  direction  to  the  Hill  of  Enocknedy,  including  a 
very  small  portion  of  the  land  to  the  west  of  the  first  five 
march  stones  set  up  in  1577. 

It  was  also  alleged  by  him,  that  the  proprietor  and  ten- 
ants of  Ashintully  had,  from  time  immemorial,  pastured 
their  cattle  upon  that  tract  of  land  which  is  on  the  weaU  or 
Mortcloich  side  of  the  line  of  march  described  in  the  decreet 
arbitral,  and  to  the  southward  of  it,  and  northward  from 
that  point  up  as  far  as  the  I2th  march  stone  or  Belach, 
which  tract  is  called  Corry  of  Mortcloich. 

The  respondent,  on  the  other  hand,  contended,  and  offer- 
ed to  prove,  that  the  boundaries  between  the  two  proper- 
ties were  always  those  as  fixed  by  the  decreet  arbitral  in 
1577 ;  and  as  to  the  claims  of  servitude  or  commonty  which 
Ashintully  had  by  the  said  decree  over  the  lands  of  Mort- 
cloich, that  these  were  given  up  in  1771,  on  the  occasion  of 
straightening  the  marches,  with  a  view  to  enclose  the  lands. 
This  was  done  by  arbitrators  mutually  chosen,  and  the 
whole  settled  and  adjusted  by  ordering  a  stone  wall  to  be 
erected  to  form  the  march  between  the  two  properties. 
This  was  proved  by  letters  of  agreement  and  other  docu- 
ments lodged  in  process. 

A  proof  was  allowed;  and,  being  reported,  the  Lord 
Ordinary  (Justice  Clerk  M'Queen)  pronounced  this  interlo- 
cutor: **  Having  considered  the  state  of  the  process,  proof  FcIk  7,  1797. 
**  adduced,  and  writs  produced,  &c.,  finds  that  the  line  of 
**  march  between  the  lands  of  Whitehill  alias  Mortcloich, 
**  belonging  to  the  pursuer  (respondent),  and  the  lands  of 
*'  Ashintully,  belonging  to  the  defender,  was  fixed  and  as- 
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1803.       ''  certained  by  the  decreet  arbitral  produced,  bearing  date 
"  the  5th  of  June  1577  ;  and  finds,  that  the  said  march  line 


RUTHERFOBD  <«  jg  ^Q  bo  tho  rulo  in  all  time  coming,  except  in  so  far  a8  the 

sTOBMONTH.  "  samo  has  been  altered  by  these  parties'  and  their  prede- 
"  cessors,  by  a  stone  dike  built  along  the  burn  side  of  Ash- 
'^  intully,  which  dike,  instead  of  the  burn,  is  now  to  be  the 
'^  march  between  the  said  parties  their  lands',  in  all  time 
**  coming ;  and  also,  excepting  in  so  far  as  the  same  has 
''  been  altered  by  a  stone  dike  leading  from  the  said  bum 
"  in  a  north-easterly  direction  to  the  Shank  of  Enockan- 
''  dyne,  which  includes  five  of  the  old  march  stones  to  the 
"  east  of  said  dikes  ;  and  that  the  said  march  line  is  to  ran 
"  in  a  straight  line  from  the  uppermost,  or  fifths  of  these 
**  stones,  to  the  south  march  stone  west  of  said  dike,  and 
*'  from  thence  by  the  chain  of  march  stones  and  summits 
''  described  in  the  said  decreet  arbitral,  till  it  reach  the 
**  highest  summit  marching  with  Glenshee,  as  described  in 
''  the  plan  produced,  and  marked  by  the  Lord  Ordinary  as 
**  relative  thereto.  And  finds,  that  all  the  grounds  on  the 
**  west  of  the  foresaid  line  is  the  exclusive  property  of  the 
''  pursuer,  and  that  all  the  grounds  on  the  east  of  the  said 
"  line  is  the  exclusive  property  of  the  defender ;  and  that 
**  neither  of  the  parties  have  a  right  of  common  property 
*'  or  servitude  of  any  kind  whatever,  upon  the  other  party's 
"  lands,  bounded  and  described  as  aforesaid ;  and  decerns 
**  and  declares  accordingly." 
To  this  judgment  his  Lordship  adhered  by  various  inter- 

Nov.  30,1797.  locutors,  the  last  of  which  is  dated  30th  Nov.  1797. 

On  reclaiming  petition  to  the  Court,  and  farther  procedure 

June  26,1798. had,  the  Lords,  by  several  interlocutors,  finally  adhered  to 

Nov.  28, the  above  interlocutor. 

May  28  1799. 

Jan.  14,1800.       Against    these    interlocutors  the   present    appeal  was 

Fei).  12, brought  to  the  House  of  Lords. 

juW  1  '  -— -     Pl^^^^^  fa''*  '^^  Appellant. — It  is  established  by  the 

July  4,  proofs  in  the  cause,  that  the  proprietors  of  the  estate  of 

Feb^  i^'lSoT  ^shintully,  and  their  tenants,  have  been  in  the  uninterrupt- 
ed enjoyment  of  a  privilege  of  pasturing  upon,  and  other- 
wise using  the  lands  called  the  Corry  of  Mortcloich,  as  a 
property,  common  between  them  and  the  proprietors  of 
Whitefield,  or  as  subject  to  a  servitude  of  pasturage,  and 
casting  fuel,  feal  and  divot,  or  peats  and  turf,  at  least  since 
the  year  1577.  Nor  is  it  any  answer  to  this,  to  say  that 
this  was  a  mere  tolerance  allowed,  according  to  the  custom 
of  that  part  of  the  country  between  conterminous  proprie- 
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318  of  uninclosed  lands,  because  it  is  further  established  by       ^^^ 
be  decree  arbitral  itself,  which  specially  excepts  the  lands 


V. 
8T0BM0MTU. 


1  question,  as  commonty  or  servitude  lands.     The  uniform  bothebford 
'oceession  of  the  proprietors  of  AshintuUy  and  their  ten- 
nts,  is  proved  by  witnesses  that  this  was  ascribed  to  a 
ight  held  over  the  lands  of  Mortcloich,  and  not  to  a  mere 
olerance.    But  even  supposing  that  the  right  of  pasturing 
m  the  Corry  of  Mortcloich  was  not  reserved  by  the  decree 
irbltral  1577,  or  has  not  been  acquired  by  prescriptive  pos- 
Bession,  the  finding  in  the  interlocutor,  "  That  neither  party 
his  a  right  of  common  property,  or  servitude  of  any  kind 
whatever,  upon  the  other  party's  lands,"  is  erroneous,  and 
most  be  altered ;  because  the  appellant  is,  at  any  rate,  en- 
titled to  a  servitude  upon  the  ground  thus  described  in  the 
first  exception  contained  in  the  decree  arbitral,  **  That  piece 
of  ground  and  moss  from  the  Ford  of  Corryvoigle,  at  the 
east,  up  the  meiths  to  a  well  and  a  stripe,"  &c.  which,  ex  con- 
eesris  of  the  respondent,  comprehended  what  is  called  the 
Scholar's  Moss,  and  the  ground  between  it  and  the  bound - 
log  line  marked  on  the  plan  No.  20  and  21,  extending  to 
fifty  six  acres  and  upwards.     This,  together  with  the  pre- 
Kriptive  possession  had,  ought  to  be  sufficient  to  establish  the 
Mrvitude.     No  doubt,  this  possession  was  seldom  exercised 
ttto  the  peat,  &c.,  but  as  to  the  pasture,  it  was  exercised 
unchallenged. 

No  doubt  it  is  contended  that  this  and  every  other  claim 
of  servitude  was  given  up  at  the  time  of  the  transaction  for 
straigjitening  the  marches  in  1771.  'But  the  proof  does  not 
afford  evidence  of  this,  but  rather  shows  that  the  former 
possession  of  pasturage  was  continued. 

Pleaded  for  the  Respondent — In  regard  to  the  two  excep- 
tions in  the  decree  arbitral,  the  first  is  a  servitude  not  of 
pasturage,  but  of  casting  fuel,  feal  and  divot,  upon  the  piece 
of  ground  and  moss,  the  description  of  which  cannot  apply 
to  the  Corry  of  Mortcloich,  but  to  Scholar's  Moss,  marked 
No.  21  on  the  plan.  But  as  to  this,  it  is  established  by  the 
P'oof,  that  no  such  servitude  was  ever  used  by  the  tenants 
of  AshintuUy,  either  upon  the  Corry  or  upon  Scholar's 
Moss,  within  the  memory  of  man.  It  is  therefore  clear  that 
this  right  of  servitude  was  long  ago  lost  non  utendo ;  and 
oven  had  it  not  been  so,  it  was  completely  done  away  by 
the  march  dike  erected,  agreed  to  by  the  two  proprietors  in 
^771.  The  other  exception  was  deemed  o  so  little  im- 
portance that  the  decree  arbitral  was  closed,  and  the  testing 
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1803.       clause   engrossed,  before  it  was  tbongbt  of,  but  the  wii^ 
nesses  depone  that  they  never  heard  that  any  part  of  Con^ 


noTHKRFORD  ^f  MoTtcloich  e?er  bore  the  name  of  Croftnastree  or  Strife-^ 
•TORMONTH.  croft ;  and  that  the  only  piece  of  ground  known  by  that  nam^^ 
the  tenants  of  Ashintully  have  never  had  any  possession  of^ 

With  respect  to  the  Corry  of  Mortcloich,  it  is  an  opeo 
pasture  field,  and  is  sufrounded  on  all  sides  by  the  property 
lands  of  Whitefield.      It  is  situated  on  the  west   of  the 
march  bum,  having  between  it  and  the  burn,  arable,  mea^ 
dow,  and  pasture  ground  interjected  ;  parts  of  which  wem 
exchanged  at  settling  the  line  of  the  march  dike  in  177L 
It  is  declared  to  be  the  exclusive  property  of  the  estate  of 
Whitefield,  both  by  the  decreet  arbitral  of  1577  and  that  or 
1771.    It  is  described  in  the  appellant's  summons  of  din— 
sion  as  the  common  of  Whitefield,  which  name  has  beem 
given  to  it,  as  being  possessed  in  common  by  all  the  tenants 
of  that  property.     It  is  not  alleged  that  any  of  the  tenants 
of  Ashintully  did  ever  cast  fuel,  feal  or  divot,  on  this  Cony  » 
which  appear  to  be  the  great  criterion  of  property  in  thu^ 
country ;  as,  by  nratnal  consent,  a  promiscuous  pasturage 
of  all  the  open  grounds  upon  the  estates  of  Ashintully  and 
Whitefield  took  place ;  though  their  marches  were  perfect- 
ly known,  and  strictly  observed,  in  casting  fuel,  feal  and 
divot.    But  when  the  appellant  became  purchaser  of  Ashin- 
tully, he  put  an  end  to  this  mode  of  promiscuous  pasturage 
himself,  by  poinding  the  cattle  of  Whitefield  when  thej 
crossed  the  march  line.     But,  in  point  of  fact,  all  daima  of 
common  or  servitude,  by  either  of  the  parties,  beyond  their 
marches,  was  put  an  end  to  by  the  decree  arbitral  1771,  and 
the  march  dike  built  pursuant  thereto.    This  march  dike 
was  also  to  be  erected,  as  the  decree  bears,  at  the  routoal 
expense  of  both  parties,  as  is  usual. 

By  the  law  of  Scotland,  no  person  can,  by  prescription, 
acquire  a  right  beyond  the  limits  of  his  own  boundary ;  and 
unless  the  appellant  could  show  a  title  from  the  proprietor 
of  Whitefield  posterior  to  the  year  1771,  his  claim  of  com- 
mon is  completely  barred. 

After  hearing  counsel,  it  was 

Ordered  and  adjudged  that  the  interlocutors  complained 
of  be,  and  the  same  are  hereby  afiirmed. 

For  the  Appellant,  Wm.  Adam,  Wm.  JRobertson. 

For  the  Respondent,  C,  Hope,  Ad.  Gillies. 

Unreported  in  Court  of  Session. 
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[Mor.  p.  8283.] 

Ax«BXANDBi^  Irtinu,  Efiq.,  Captain  Rollo,  ^  ibvikg,&c. 

James  Frazbr,  Treasurer  of  the  Bank  of  /  housto'jm. 

Scotland,   Forrest   Dbwar,  and  John   y^PP^^^<^n^^ 

DuNDAS,  Trustees  of  the  late  Alexander 

Soostoun,  Banker,  Edinburgh, 
^rs,  Margaret  Rollo  or  Houstoun,  Wi-  ^ 

dow  of  the  said  deceased  Alexander  r  Respondent. 

Hocstoun,  ...  ) 

House  of  Lords,  27th  July  1803. 

?xjLR  OB  LiFBRBNTER — Bamk  DIVIDENDS — BoNCJs. — ^A  truster,  bj 
liis  testamentary  trust-deed,  directed  the  whole  144  shares  held 
hy  him  in  the  Bank  of  Scotland's  stocky  to  be  transferred,  immediate- 
ly after  his  death,  in  his  wife's  name  in  liferent,  with  power  to  her 
**  to  receive  the  dividends  when  due,  or  becoming  due  thereon." 
An  extraordinary  dividend  or  bonus  of  £1066,  applicable  to  this 
stock,  was  made  after  his  death ;  and  the  question  made  by  his  trustees 
was,  that  as  this  was  abonus,  arising  from  a  division  of  accumulated 
capita],  and  not  an  ordinary  dividend  arising  from  profits ;  and  as, 
by  the  trust  deed,  this  capital  stock  was  assigned  to  them,  "  with 
*^  the  whole  dividends  of  profits  therefrom  arising  ;"  the  fee  of  this 
sum  fell  to  them,  and  she  was  only  entitled  to  the  liferent  of  it 
Held  her  entitled  to  the  whole  sum,  as  a  dividend  falling  due  on 
the  bank  stock  of  her  deceased  husband.  Reversed  in  the  House 
of  Lords. 

The  deceased  Alexander  Houstonn,  banker  in  Edinburgh, 
conveyed  his  whole  means,  heritable  and  moveable,  by  trust 
deed,  to  trustees  for  behoof  of  his  wife,  the  respondent,  in 
liferent,  and  his  nephews  and  nieces,  share  and  share  alike, 
in  fee,  in  the  following  terms :  ^'  All  and  whole  my  144 
"  shares  of  the  capital  stock  of  the  Bank  of  Scotland,  with 
"  the  whole  dividends  of  profit  therefrom  arising,  burdened 
*'  with  the  liferent  right  of  Mrs.  Margaret  Rollo,  my  spouse, 
'*  daring  all  the  days  of  her  life,  in  case  she  shall  survive 
"  me,  with  power  to  my  said  spouse,  in  the  event  of  her 
**  surviving  me,  immediately  on  my  decease,  to  get  the 
"  shares  in  the  Bank  of  Scotland  transferred  in  her  own 
*'  name  in  liferent,  and  to  appoint  factors  from  time  to  time, 
"  to  receive  and  uplift  the  dividends  when  due,  or  becom- 
*'  ing  due  thereon,  and  the  rents,  annual-rents,  or  profits 
*'  arising  from  the  other  means  and  effects,  both  heritable 
*'  and  moveable,  hereby  disponed  in  trust,  without  the 
•*  consent  of  my  paid  trustees,  whose  entry  to  the  manage- 
*•  ment  of  the  lunda  disi»uned  to  them  in  trust  was  postpon- 
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1803.       "  ed  till  her  decease."  A  posterior  clause,  after  constitatia 

the  trustees  assignees  to  the  heritable  subjects,  it  is  addec: 

iiiviNo,  &c.    tt  ^^^  jjj  ^^^  ^^  ^jj^  diridends  of  profit  arising  from  his  shar^ 

BousTouN.  "  in  the  Bank  of  Scotland,  that  may  fall  due  and  be  payabm 
"  after  the  decease  of  the  longest  liver  of  him  and  his  sa  -- 
*'  spouse" 

Dec.  1794.        On  Mr.  Houstoun's  death,  the  trustees  accepted  of  LTl 
trust ;  and  the  trust-deed  being  laid  before  the  directors   ^ 
Mar.  4, 1795.  the  bank,  the  following  transfer  of  the  bank  stock  y^si 
effected :  **  I  do  assign  and  transfer  unto  the  above  meo- 
"  tioned  Alexander  Irving,  Robert  Rollo,  James  Frazer, 
"  Forrest  Dewar,  and  John  Dundas,  or  their  quorum,  trtu- 
'*  tees  of  the  above  Alexander  Houstoun  deceased,  in  fee, 
"  and  to  the  above  Mrs.  Margaret  Rollo  alias  Houstoun,  iis 
"  widow,  in   liferent,  for  her  liferent  use  only,   144,000 
*'  pounds  Scots  old  stock,  together  with  96,000  pounds  Scots 
"  of  the  said  new   or  additional  stock  subscribed  for  bj 
"  him,  corresponding   thereto,   being  the   said  Alexander 
''  Houstoun  his  whole  interest  in  the  stock  of  the  Governor 
'^  and  Company  of  the  Bank  of  Scotland,  with  all  the  divi- 
'^  dends  and  profits  that  shall  be  ordered  thereupon." 

This  transfer  was  accepted  of  by  Mrs.  Houstoun's  factor, 
and  she  received  payment  of  the  ordinary  dividends  falling 
due  on  the  stock. 

In  consequence  of  an  addition  made  to  the  capital  of 
the  Bank  of  Scotland  recently  before  his  death,  he  had  be- 
come subscriber  of  a  number  of  shares  of  the  additional 
stock,  which  was  paid  for  by  instalments  or  calls,  of  wbicb 
a  large  proportion  was  due  at  Mr.  Houstoun's  death,  or  be- 
came due  soon  thereafter. 

There  was  this  clause  in  the  trust-deed,  which  entitled 
the  trustees,  during  his  wife'^s  life,  to  uplift  and  apply  any 
sum  that  may  be  necessary  to  pay  his  just  and  lawful  debts, 
^^  and  also  to  raise  and  uplift  from  my  personal  funds  such 
^^  sum  or  sums  of  money  as  from  time  to  time  may  be  ne- 
'^  cessary  to  pay  up  the  calls  that  may  be  made  by  the 
^^  Bank  of  Scotland,  in  consequence  of  the  increase  of  the 
'^  capital  of  the  said  bank  allowed  to  the  present  proprie- 
"  tors  to  be  subscribed  for," 

There  was  other  slock  in  the  3  per  cent,  consols  which 
might  have  been  sold  to  pay  off  these  arrears  of  calls,  but 
these  being  at  the  time  very  low  in  the  market,  it  was  ar- 
ranged with  Mrs.  Houstoun,  that  these  calls  should  just  re- 
main due  as  a  debt  to  the  bank,  the  bank  charging  interest 
therefor. 
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Of  this  date,  the  bank  declared  an  extraordinary  divi-       1803. 
dend  or  boniis,  in  the  following  terms : — "  That  an  extraor-    ■ 
"  dinarj  dividend  or  bonus  be  given  to  proprietors  holding  "^'^Oj  &c- 
"  stock  upon  the  1st  June  next," — "  and  that  a  sum  equal   hodstouh. 
"  to  the  bonus,  to  be  ascertained  as  above,  falling  to  such  Mar.  26,1799. 
"  proprietors  as  are  in  arrear  to  the  bank,  on  their  stock  ac- 
*'  count,  shall  be  applied  towards  the  extinction  of  the  arrear 
"  due  by  such  proprietor,  and  that  at  the  same  time  the 
"  bonus  is  given  and  executed." 

In  consequence  of  the  arrears  of  calls  for  the  additional 
stock  being  still  unpaid,  the  bank,  in  terms  of  this  order, 
retained  the  bonus,  or  dividend,  as  cffeiring  to  the  stock 
conveyed  in  liferent  to  the  respondent:  Whereupon  she 
brought  the  present  action  against  the  appellants  for  pay- 
ment of  £1066  as  the  amount  thereof.  In  defence,  the  ap- 
pellants stated  that  the  dividend  was  not  an  ordinary  divi- 
dend, but  an  extraordinary  dividend,  and  was  consequently 
not  to  be  viewed  as  the  same  with  ordinary  dividends  that 
are  paid  on  bank  shares,  because  it  was  not  made  from  pro- 
fits accruing  on  the  said  capital  of  the  bank,  during  the  year 
previous  to  its  being  ordered,  but  arose  from  the  surplus 
profits  above  the  ordinary  dividends,  accumulated  for  a  num- 
ber of  years  previous  to  Mr.  Houstoun*s  death.  The  respond- 
ent therefore  could  only  claim  the  liferent  of  the  £1066, 
the  capital  of  that  sum  belonging  to  the  trustees,  they  going 
to  increase  the  value  of  their  shares  previous  to  Mr.  Hous- 
toun's  death. 

At  first  the  Court,  23d  June  1801,  sustained  the  defences, 
"  to  the  extent  of  such  part  of  the  extraordinary  dividend 
**  in  question  as  may  have  arisen  from  the  undivided  profits  of 
**  the  stock  during  Mr.  Houstoim's  life,  and  remit  to  the 
'*  Lord  Ordinary  to  proceed  accordingly ;"  but,  on  reclaiming 
petition  for  both  parties,  and  also  answers,  the  Court  pro- 
nounced this  interlocutor : — 

"Alter  their  interlocutor  reclaimed  against:  Find  the  Dec.  1,  1801. 
*'  pursuer  (respondent),  in  terms  of  her  husband's  settlement 
"  libelled  on,  entitled  to  the  extraordinary  dividend  de- 
"  clared  by  the  Court  of  Proprietors  of  the  Bank  of  Scot- 
'<  land  on  the  26th  of  March  1 799 :  Find  the  defenders  liable 
"  in  payment  thereof  to  the  pursuer,  in  terms  of  the  conclu- 
**  sions  of  the  libel,  and  decern."  *  The  appellants  presented 
a  bill  of  suspension  of  this  decree,  which  was  refused.  Feb.  12, 1802. 

*  Opinions  of  the  Judges. 

June  23dy  1801. 
Lord  Presidkm  Cj^mfbell  said,  *'  This  is  a  question  about  the 
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1803.  Against  these  interlocutors  the  present  appeal  was  bronghte 

...^...^.    to  the  House  of  Lords. 

iBTiMG,  &c.       Pleaded  for  the  Appellants. — The  testator,  Mr.  Houstonn^ 
by  his  trusty  conveyed  to  the  appellants  **  All  and  whol^ 


V, 
BOUSTOUN. 


extraordinary  diridend  of  bank  stock ;  and.  Whether  it  belongs  to  thv 
liferenter  or  the  fiar  ?  In  my  opinion,  those  undiyided  profits  lyin^ 
in  the  hands  of  the  bank,  make  in  reality  a  part  of  the  capital  c^ 
such  partner's  prirate  fortune  at  his  death,  and,  when  paid  up,  so  ^ 
to  yield  a  yearly  interest  or  profit, — this,  and  not  the  capital*  seeic^ 
now  to  be  what  the  liferentrix  had  a  right  to." 

Lord  Hermand. — *•  In  my  opinion,  it  is  not  stock  but  dividenA^ 
Lord  Armadale. — *'  I  am  of  the  same  opinion." 
Lord  Mradowbahk. — **  I  am  of  the  same  opinion.*' 
Lord  Oleklbb. — "  I  diflfer ;  and  I  am  of  the  contrary  opinion  •** 
Lord  Justice  Clerk. — '*  I  am  also  of  the  contrary  opinion." 
Lord  Balmuto. — "  I  am  also  of  the  contrary  opinion.'* 
Lord  Polkebimbt. — '^  The  liferentrix  is  entitled  only  to  the  orcl£ 
nary  fruits ;  as  exampled  in  woodcuttings  and  grassums." 

Lord  Bamnatynb. — **  It  is  profit,  and  every  thing  is  so  that  do«s 
not  diminish  the  capital.** 

Lord  Craig.— •*' It  is  literally  a  diyidend  of  profits,  and  the  wi- 
dow or  liferentrix  has  right  to  it." 

lit  December  1801. 
Lord  President  Campbell  said, — **  If  the  &ct  be  as  stated  in 
p.  12  and  13  of  the  petition,  the  liferentrix  seems  entitled  to  the 
whole  extraordinary  dividend  in  question,  as  made  up  entirely  of 
profits  accruing  in  her  own  Ufelime.  The  answers  made  to  thii  on 
the  other  side  are  not  satisfactory.  If  a  moderate  sum  is  left  to 
answer  bankruptcies,  or  other  sudi  contingencies,  it  may  be  doubted 
if  the  directors  are  entitled  to  withhold  from  a  liferentrix  one  shil- 
ling of  the  yearly  profits.  Can  they  increase  or  diminish  her  life- 
rent at  pleasure  ?  When  her  husband  died,  she  might  hare  innited 
that  an  inventory  or  state  should  be  made  of  her  husband's  whole 
fortune,  of  whatever  kind  then  belonging  to  him,  and  to  have  ob- 
tained a  decree  of  declarator,  finding  that  the  whole  annual  produce 
thereafter  accruing  upon  it,  belonged  to  her  during  her  life.  If  the 
directors  of  the  bank  were  entitled  to  retain  any  part  of  these  pro- 
fits for  the  purpose  of  a  guarantee,  or  for  any  purpose,  they  retained 
it  for  her  and  not  for  the  fiar ;  and  if,  in  place  of  retaining,  they 
chose  to  pay  it  up,  whether  as  an  ordinary  or  an  extraordinary  diti- 
dend,  it  would  only  belong  to  her ;  for  they  had  no  right  to  convert  in- 
terest or  profit  into  capital,  to  her  prejudiicc.  Neither  have  they  any 
title  or  interest  to  determine  matters  between  fiar  and  liferenter. 
Indeed,  it  may  be  doubted  whether  the  directors  of  both  banks  are 
not  exceeding  their  powers,  in  laying  such  immense  sams  of  undi- 
vided profits,  far  beyond  what  is  necessary  to  answer  contingencies. 
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"  my  144  shares  of  the  capital  stock  of  the  Bank  of  Scot-        «803. 
*•  land,  with  the  whole  dividends  of  profits  therefrom  aris-    — — 
"  ing/'  burdened  "  with  the  liferent  right  of  Mrs.  Margaret  ^'^''^''^;  *"'• 
**  Rollo  alias  Houstoun/'  his  wife.     Under  this  destination,    hou:»toun. 
the  appellants  admit  that  she  is  entitled  to  the  ordinary 
dividends  that  may  periodically  be  paid  upon  these  shares : 
but  neither  from  the  words  of  the  will,  nor  from  any  thing' 
that  can  be  gathered  of  the  testator's  intention,  can  she 
claim,  or  be  entitled;,to  any  bonus  or  extraordinary  dividend, 
being  in  its  nature  totally  distinct  from  the  stated  half  yearly 
dividends  which  constitute  her  liferent.     From  the  face  of 
the  deed,  the  intention  is  clear  to  convey  no  more.     He 
gives  to  the  trustees  (the  appellants)  the  whole  *^  dividends 
*'  OF  profit  on  his  bank  stock,'^  burdened  with  the  life  estate 
to  the  respondent,  of  the  dividends  when  due,  or  becomo 
due  thereon.     Thus,  then,  the  half  yearly  or  ordinary  divi- 
dends are  given  to  the  respondent  in  liferent,  and  these  are 
all  that  she  can  claim.     While  to  the  trustees  the  dividends  of 

'  profits  are  givien,  meaning  thereby  the  accumulated  profits 
out  of  which  the  bonus  now  in  question  was  paid ;  and  this, 
upon  the  obvious  principle,  that  an  extraordinary  bonus  is  itself 
a  part  of  a  separate  capital  of  extra  profits  or  savings,  made 
by  the  directors,  set  apart  to  answer  any  extraordinary  loss 
or  contingency,  so  as  to  prevent  the  necessity  of  encroach- 
ing upon  the  chartered  capital;  This  additional  capital  of 
itself  yielding  an  annual  profit ;  and  the  respondent  is  en- 
titled to  the  liferent  of  it,  but  no  more. 

Pleaded  for  the  Respondent. — By  the  trust-deed  in  ques- 
tion, it  clearly  appears  that  all  the  dividends  on  144  shares 
of  bank-stock,  of  whatever  description  whatsoever,  are  con- 
veyed to  the  respondent — the  capital  of  these  alone  being 
reserved  for  those  appointed  to  take  the  beneficial  interest. 

They  cannot,  without  an  act  of  Parliament,  add  to  their  capital ;  and 
the  constitution  of  the  banking  seems  to  give  no  authority  for  with- 
holding the  due  share  of  profits  belonging  to  any  individual  without 
his  own  consent.  The  very  question  which  occurs  here,  shows  how 
improper  it  is  to  do  it,  for,  according  to  the  argument  maintained 
by  the  trustees,  they  might  starve  her,  by  dividing  nothing  at  all,  or 
by  merely  dividing  a  trifle.  There  is  nothing  inextricable  in  it,  for 
the  question  is,  whether  the  £91,000  of  clear  profits  is  thus  to  be 
divided?" 

Lord  Hermand. — "  I  am  for  altering.' 

Lord  Meadovtbank. — *^  I  am  for  altering.  It  .is  just  an  addi- 
tional dividend,  not  an  accretion  to  capital.*' 
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1803.       The  deceased's  intention  in  this  respect  is  every  where  mani— 
j"^        7"    fest.  He  directs  the  wjiolo  1 44  shares  to  be  transferred,  imme— 
v.'      *  diately  after  his  death,  in  her  name  in  liferent,  with  powcK 
H0U8T0UK.    to  uplift  and  receive  ail  the  dividends  falling  due  thereon  ^ 
and  the  trustees  are  to  have  no  power  therewith  until  afte^ 
her  death.    Had  the  trustees,  therefore,  acted  as  they  ough^ 
to  have  done,  paid  off  the  arrears  of  calls  due  to  the  banl^ 
she  would   have   received   payment  of  this   extraordinai^^ 
dividend  as  a  matter  of  course.     By  the  trust-deed,  the  tru^ 
tees  were  not  entitled  to  receive  any  part  of  the  dividend^ 
Their  participation  therein,  as  trustees,  was  only  to  com* 
mence  after  her  death  ;  and  therefore  it  was  difficult  to  aeo 
on  what  ground  they  could  claim  these  in  the  face  of  tiie 
express  terms  of  the  deed.     He  uses  the  term  dividends  of 
profits.     This  term  included  both  ordinary  and  extraordi- 
nary dividends.    The  truster  knew  well  the  practice  in  his 
bank,  of  accumulating  a  part  of  the  profits  as  a  reserve  fuod. 
During  his  experience,  he  knew  well  that  these  were  distri- 
buted under  the  name  of  extraordinary  dividends.     As  tho   . 
extraordinary  dividend  in  question  arose  from  profits,  and 
became  due  after  the  existence  of  the  respondent's  right, 
and  while  the  trustees  were  expressly  prohibited  from  in- 
terfering with  the  profits  of  the  bank  shares,  she  was  entitled 
to  decree  for  the  amount.     In  point  of  fact,  and  in  the  na- 
ture of  the  thing,  there  is  no  difference  between  an  ordinaiy 
and  extraordinary  dividend.      Both  arise  from  the  sama 
source,  both  being  profits  of  stock ;  and,  as  liferenter,  aha 
is  entitled  to  the  whole  profits  of  that  stock,  without  dis- 
tinction. 

After  hearing  counsel, 

I7th  December  1802. 
The  Lord  Chancellor  (Eldon)  said : — 

**  My  Lords, 
"  This  is  a  case  of  very  great  importance,  whether  it  be  oona" 
dered  in  reference  to  its  own  circumstances,  or  is  to  be  decided  mMf 
on  its  general  principles.  I  have  not  yet  perceived  any  groand  otM- 
which  to  distinguish  this  from  the  cases  on  a  similar  subject  wlucK*- 
have  been  decided  in  this  country.  * 

|.       ,  ^'  In  a  case  which,  in  1799,  came  before  Lord  Bosslyn,  then  LoriS 

Brander.  '      Chancellor,  the  question  was  considered.  Whether  an  extraordinaxy 
Vesey,  junr*s.  dividend,  or  bonus  as  it  is  termed,  made  by  the  Bank  of  Ea^LuA 
Reportsjvol.  should  go  to  the  tenant  for  life,  or  the  person  in  remainder.     An^» 
'*  ^*  under  all  circumstances,  it  was  decreed,  that  it  should  go  to  the  latter^ 

as  being  to  be  considered  a  part  of  the  teatator'a  capitalf  acquired  hf 
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the  testator  himself.     In  the  case  now  before  your  Lordships,  it        18^3. 
appears  that  a  considerable  part  of  the  money  in  dispute  was  gained     - 
by  the  bank  before  the  death  of  the  testator.  ibvino,  &c. 

*'  In  the  case  of  Brander  before  alluded  to,  though  the  arguments  houstoun. 
and  authorities  there  put  do  not  seem  to  have  much  analogy  with 
the  question,  yet  it  is  considered  as  a  case  of  great  authority ;  be- 
cause the  Lord  Chancellor  says^  that  he  had  often  considered  the 
q^uestion,  and  the  result  of  his  opinion  was,  that  the  bonus  belonged 
to  the  person  in  remainder.  It  does  not,  however,  depend  upon  this 
case  alone ;  but  it  has  been  taken  as  a  rule  of  conduct  ever  since  in 
▼eiy  numerous  instances.  I  have  made  many  orders  of  a  similar 
import  in  the  Court  of  Chancery,  proceeding  upon  this  as  an  estab- 
lished rule. 

''  It  is  impossible  not  to  consider  what  has  beeu  thus  done  as  of 
great  weight.  These  orders,  so  made,  might  have  been  reviewed  in 
every  instance ;  and  thus  the  original  case  might  have  been  again  dis- 
cussed and  reviewed  by  the  Lord  Chancellor  in  the  due  course  of 
being  brought  before  your  Lordships  by  appeal.  But  as  nothing  of 
the  kind  has  been  done,  this  shows  the  concurrent  opinion  of  the 
tar  and  of  the  public,  that  that  case  was  rightly  decided. 

*^  But  still  that  case  does  not  preclude  your  Lordships  from  en- 
tering into  a  consideration  of  the  principle  of  those  cases,  if  it  ap- 
P^r  in  the  present  case,  coming  as  it  does  by  appeal  from  the 
Courts  in  Scotland,  that  such  principle  has  not  been  recognized  by 
*fce  law  of  Scotland.  The  ground  of  the  decision  in  the  present  case 
uoes  not  distinctly  appear,  and  the  parties  are  not  agreed  in  their 
^Qcussions  at  the  bar  upon  this  point.  If  it  proceeded  upon  the 
S^>^«ral  principle,  your  Lordships  have  now  imposed  upon  you  a  duty 
^t  cannot  be  fulfilled  without  great  consideration,  namely,  to  pro- 
''oi^isce  which  of  the  two  learned  Courts  has  decided  the  question 
«^lit? 

^*  But  if  the  Court  below  decided  this  case  on  any  special  circum- 
•^i^ces,  much  more  if  they  expressed  a  concurrence  with  the  doc- 
^<%«  laid  down  in  the  case  of  Brander  v,  Brander,  your  deliberation 
^  ^^  the  judgment  proper  to  be  pronounced  in  this  case  would  be 
^^^2h  facilitated.  This  would  reduce  the  question  merely  to  an  in- 
^^^'X^retation  of  Mr.  Houstoun's  will ;  as,  if  the  Court  had  said,  in  a 
^*^^  when  a  testator  gives  an  estate  for  life  in  his  property  to  A., 
^^^  the  remainder  in  fee  to  B.,  then  we  should  agree  with  the  case 
^}  ^^rander  v,  Brander,  but  we  have  given  this  bonus  to  the  tenant  for 
"^^j^  upon  the  special  bequests  of  the  will. 

^^  Any  of  your  Lordships,  looking  at  the  questions  which  have  been 
""^Mak  upon  this  subject,  and  the  nature  of  the  bonus,  might  infuse 
^  insert  into  your  will,  what  would  not  only  authorise,  but  require 
*^^  Courts  of  law  to  say,  that  the  tenant  for  life  should  have  it. 
J^en,  in  such  tk  case,  the  question  would  be,  whether  or  not  the  will 
"^^luded  the  extraordinary  dividend  or  bonus,  and  these  parties 
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must  undoubted! J  make  oat  tiiat  it 'Was  giren  to  them  bj  the  tpi^ 
cialities  of  the  will. 

''  If  the  matter  now  before  jou  depended  solely  on  a  constractio^ 
BOU8TODH.  of  the  will,  I  shonld  say  that  the  decision  need  not  be  delayed  to  a  Ut^ 
day  than  Monday  next.  Bat  as  the  sentiments  of  the  Court  bel<^^ 
are  nnknown  npon  the  point  of  law,  I  think  it  b  proper  that  ^^ 
should  learn  whether  the  case  was  decided  upon  general  prindpL^i^ 
or  on  the  specialities  of  the  case. 

<<  It  would  certainly  strengthen  the  decision  in  the  case  of  Bma. , 
der,  if  the  Court  of  Session  coincided  with  it.     But  if  they  dissenfej 
fiom  it,  your  Lordships  must  decide  between  them. 

^  If  the  information  wanted  can  be  given  us  before  the  duut- 
mas  recess,  I  shall  be  glad  that  the  case  be  decided  before  the  Home 
rises.  In  hopes  rhat  this  information  may  be  obtained,  I  more  that 
the  farther  connderation  of  this  case  be  put  off  till  Thursday  next" 

Ordered  accordingly. 

On  27th  July  1803,  ca»e  resumed. 
The  Lord  Chamcbllor  (Eldon)  said: — 

'*  My  Lords, 
**  This  case  is  of  considerable  importance  to  the  public    It  sniei 
out  of  the  following  circumstances : 

"  On  the  28th  June  17d4>  Alexander  Houstoun  executed  a  trait- 
disposition  of  all  his  property  to  certain  gentlemen,  being  the  appel- 
lants in  this  cause.  This  deed  contains  a  clause,  on  which  the  pie- 
sent  question  rests,  in  these  words : — *•  And  most  particularly  u  to 

*  my  personal  estate,  I  hereby  assign,  dispone,  conyey  and  make  onr 
^  to  my  trustees  abore  mentioned,  all  and  whole  my  144  shares  d 

*  the  capital  stock  of  the  Bank  of  Scotland,*  &c.  (Here  iiis  Lori- 
ship  read  that  part  of  the  deed  which  is  contained  in  the  first  sad 
second  pages  of  the  appellant's  case). 

*<  The  appellants,  in  their  printed  cases,  and  in  the  aigument  st 
the  bar,  laid  some  stress  on  this,  that  Mr.  Houstoun  conreyed  to 
his  trustees  his  144  shares  of  stock,  vrith  the  whole  ^  dividends  of  pro- 
'  fit  therefrom  arising,  and  that  Mrs.  Houstoun  was  '  to  reodre  anl 
*'  uplift  the  dividends  when  due,  or  becoming  due,  thareon.'  FiO0 
this  difference  of  expression,  it  was  argued  that  Mr.  Houstoun  mesBt 
to  give  his  wife  no  more  than  the  ordinary  and  accustomed  divi- 
dends on  his  stock,  whereas  the  trustees  were  to  receive  evay  tluflg 
that  the  bank  might  pay  thereon.  The  respondent,  however,  is 
her  appeal  case,  has  printed  a  clause  from  the  deed,  which  sboti 
that  it  will  not  bear  the  inference  put  upon  it  by  the  appellsntt' 
Mr.  Houstoun,  after  constituting  his  ^trustees  assignees  to  his  bente' 
ble  subjects,  adds,  *  and  in  and  to  the  dividends  of  profits  arioog 
'^ifrom  my  shares  in  the  Bank  of  Scotland  that  may  £sll  due  and  be 

*  payable  after  the  decease  of  the  longest  liver  of  him  and  his  said 
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poose.'     Here  he  uses  the  same  words  as  to  Mrs.  Houstoun's  life*        1^03. 

it,  which  the  appellants  stated  as  inferring  the  conveyance  of  a     

ger  estate  and  interest  to  the  trustees.    The  case  therefore  comes  '^^'''^i  *'^' 
be  purely  that  of  a  tenant  for  life,  and  of  those  interested  in  re-    bohstoun. 
dnder  in  the  stock  in  question ;  and  the  point  for  our  decision  is, 
dch  of  these  parties  should  he  entitled  to  an  extraordinary  divi- 
ad,  declared  by  the  Bank  of  Scotland,  which  is  kuown  in  both 
ontries  by  the  name  of  a  bonus, 

^*  In  consequence  of  an  addition  to  the  stock  of  the  Bank  of  Scot- 
id,  Mr.  HoustouD,  recently  before  his  death,  had  subscribed  for  a 
rtain  number  of  the  shares  of  that  stock :  and  at  his  death  a  con- 
lerable  part  of  the  subscriptions,  which  had  been  payable  by  in- 
ilments,  was  unpaid.  The  trustees  might  have  sold  some  of  his 
»ck  vested  in  the  3  per  cent,  consols,  to  have  paid  the  future 
italments  as  they  fell  due,  but  the  price  of  that  stock  being  low, 
&  instalments  were  allowed  to  run  in  arrear,  for  which  interest  was 
id  to  the  bank.  This  was  done  with  Mrs.'  Houstoun's  concur - 
nee,  and,  in  its  operation,  it  was  prejudicial  neither  to  the  liferent- 
c  nor  the  fiar. 

*'  In  1799,  the  Bank  of  Scotland  declared  a  bonus  or  extraordin- 
f  dividend  in  the  following  words.  (Here  his  Lordship  read  the 
me.)  The  bank  detained  this  bonus  to  answer  the  instalments  not 
en  paid  up  of  the  stock  which  had  been  subscribed  for ;  but  the 
estion  remains  the  same,  between  the  present  parties,  as  if  the 
ils  or  instalments  had  been  regularly  paid  up  when  they  became 
le. 

^'  Mrs*  Houstoun  then  brought  her  action  against  the  appellants, 
[ere  his  Lordship  read  from  the  printed  cases,  the  conclusions  of 
r  summons,  and  the  appellants'  defences.)  The  Court,  by  its  first 
teriocutor  (23d  June  1801,)  '  Sustained  the  defences,  to  the  ex- 
ent  of  such  part  of  the  extraordinary  dividend  in  question,  as  may 
lave  arisen  from  the  undivided  profits  of  the  stock,  during  Mr. 
ioustoun's  life.'  The  principle  here  was,  that  an  account  was  to 
taken  of  the  extraordinary  profits  which  had  arisen  before  Mr. 
onstoun's  death,  and  of  those  which  had  arisen  afterwards,  and 
It  the  result  of  the  two  accounts  would  form  a  rule  for  settling  this 
estion. 

^^  Both  parties  reclaimed  against  this  judgment,  and  it  was  afler-  Dec.  1,  1801. 
ffds  altered  by  the  Court,  who  found  the  liferentrix  entitled  to  the 
traordinary  dividend.     The  decree  was  suspended,  but  the  bill 
ing  refused,  the  whole  matter  was  brought  here  by  appeal. 
"  Here  I  may  take  leave  to  mention,  that  a  similar  question  had 
coned  in  this  country  in  the  Court  of  Chancery,  before  a  noble 
d  learned  Lord,  now  present,  Brander  v.  Brander,  in  1799,  and  I  Lord  Rosslyn. 
n  see  no  reason  why  there  should  be  a  difference  in  the  decisions 
the  two  countries  in  regard  to  bank  stock. 
*'  In  that  case,  the  noble  and  learned  person  stated  that  he  *  had 
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'  often  considered  the  question,  and  it  seemed  to  him,  in  all  the  dif* 
^  ferent  ways  he  coald  tarn  it,  that  there  was  no  way  to  he  takes 
*  hut  to  consider  it  as  an  aocretioa  to  the  capital,  and  the  tenants  fix 
<  life  wodd  have  the  benefit  of  the  dividend/  This  was  a  most 
equitable  decision.  A  similar  decision  had  also  been  made  hj  Lori 
Alvanley  when  sitting  in  a  Court  of  equity.  These  hare  been  ibi* 
lowed  in  all  cases  where  bonuses  have  been  diiided  in  the  Covtsf 
Chancery  among  factors  and  wards,  the  number  of  which  obki  ii 
▼ery  great  indeed  ;  in  all  these,  such  bonuses  hare  been  heU  an  loere- 
tion  to  the  capital. 

<«  These  cases,  particularly  that  of  Brander,  was  pressed  on  tlK 
Court  of  Session  as  authority  upon  this  point.  I  think  the  Oooit 
did  not  act  upon  it  as  such,  for  this  reason,  because  they  only  mw 
it  as  stated  in  the  printed  report,  and  they  entertained  doubts  if  tiie 
bonuses  had  not,  in  that  case,  been  declared  in  the  testatoc^s  life* 
time.  If  it  had  been  so  declared,  there  could  not  have  been  a  ib* 
dow  of  doubt  upon  the  question. 

*^  I  have  provided  myself  with  the  original  papers  in  that  c«e«f 
Brander,  the  facts  in  which  were,  that  the  will  .was  made  in  1735— 
the  testator  died  in  1787 — ^the  bonus  was  dedared  in  1797-^ 
the  decree  was  pronounced  in  1798.  (Here  his  Lordship  ned  ex- 
tracts from  these  original  papers). 

*'  The  question  for  the  determination  of  your  LordriiipSi  thttf* 
fore,  is.  Whether  you  will  affirm  the  judgment  in  the  present  ap- 
peal, and  thereby  reverse  all  that  has  been  done  in  this  conntiy,  ff 
reverse  that  judgment,  and  thereby  confirm  these  decisions?  I 
have  the  less  uneasiness  in  stating  my  opinion,  that  it  will  be  propff 
to  reverse  this  decree,  as  I  think  the  Court  of  Session  would  kn 
decided  otherwise,  if  they  had  known  the  true  state  of  the  esse  it 
Brander  v.  Brander.  The  noble  and  learned  Lord  who  pronouflrf 
that  decision,  and  T^rd  Alvanley,  both  concur  in  the  same  opiniti> 

*^  It  is  impossible  to  deny  that  great  difficulties  attend  this  ai^ 
ter ;  the  proper  question  is,  on  which  side  the  fewest  difficultissiii' 
And,  added  to  this,  in  a  case  of  res  non  iniegra^  I  think  yoor  Lori- 
ships  would  scarcely  reverse  the  very  numerous  decisions  proooost- 
ed  in  this  country,  except  upon  strong  grounds. 

'<  The  Dank  of  England,  to  which  the  Bank  of  Scotknd  is  m- 
lar  in  this  reepect,  has  a  capital  limited  by  Parliament  to  a  oeitiiB 
amount.  This  limitation,  if  strictly  adhered  to,  would  havstUi 
Alluding  to  inconvenience  attached  to  it,  that  circumstances  (of  which  wehff* 
^Ini\^nn^hJ  ^^^  reccutly  a  very  strong  instance)  might  occur,  to  oUige dNSi *• 
reduce  their  ordinary  dividends.  Therefore  it  is,  that  tkeae  coop 
nies  have  what  is  termed  their  floating  capital,  which  theykjf^ 
in  the  purchase  of  exchequer  and  navy  bills,  in  discountSi  sad « 
every  species  of  property  that  can  be  turned  into  cash  at  pkaii^ 
Every  person  who  buys  bank  stock  is  aware  of  this;  and  if  hegi^ 
the  life  interest  of  his  estate  to  any  one,  it  can  scarcely  be  hii  v^ 
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lat  the  liferenter  should  nm  away  with  a  bonus  tha^  may  have        1803. 
aocomalating  on  the  floating;  capital  for  half  a  century. 


n  point  of  principle>  the  first  interlocutor  in  this  case  seems  ib^xmo,  &e. 
r  founded  than  their  ultimate  decision.  On  what  ground  of  equity  hodstouv. 
t  be  contended,  that  the  liferenter  shall  have  any  part  of  Mr. 
ttoun's  capital  accumulated  during  his  life  ?  If  £500  had  been 
oulated  at  Mr.  Houstoun*s  death,  another  £500  at  the  period 
daring  the  extraordinary  dividend,  and  a  bonus  of  £500  then 
,  it  would  be  rery  difficult  to  say,  that  such  bonus  should  not 
•plied  to  the  sum  first  due. 

But  a  question  of  this  sort  cannot  be  considered  in  this  parrow 
ler ;  what  might  be  decided  in  the  case  of  an  ordinary  succes- 
in  Scotland,  in  regard  to  cut  wood,  or  of  underwood  out  in  one^ 
f  a  good  many  years,  will  not  apply  here.  Were  you  to  take 
iconnt  of  the  profits  on  the  floating  capital  of  the  bank  in  this 
it  would  lead  into  a  discussion  of  that  matter  from  the  begin- 
,  and  with  all  the  oUier  proprietors  of  stock.  It  is  not  a  ques- 
of  what  Mrs.  Houstoun  would  be  entitled  to  alone,  but  of  500 
:  persons,  who  haying  been  so  dealt  vrith  in  mmilar  circum- 
ies,  were  entitled  to.  It  is  well  known  that  the  bank  lays  out 
of  its  floating  capital  in  building  and  yarious  other  improvc- 
ts,  which  so  for  diminish  its  floating  capital.  If  the  tenant  for 
yere  Tested  with  the  profits  on  this  floating  capital,  his  interest 
icfa  buildings  would  pass  to  his  representatives  in  this  country, 
,  at  the  distance  of  150  years,  might  call  upon  the  bank  for  a 
npense.  The  oldest  tenant  for  life  would  have  had  a  right  to 
rst  satisfied* 

It  will  be  seen  that  these  would  have  led  to  inconveniences 
h,  would  have  been  intolerable.  Therefore  it  was  that  the  bonus 
given  to  the  person  interested  in  the  capital.  Though  I  am 
fe  that  there  is  a  difficulty  in  the  principle  of  the  English  deci- 
le it  is  impossible  not  to  say,  tiiat  the  decisions  in  both  conn- 
ought  to  be  the  same.  I  therefore  think  your  Lordships  will 
ight  in  reversing  the  present  interlocutor." 

ABL  OF  BossLYN. — (He  spokc  in  so  low  a  tone  of  voice  that  it 
only  at  intervals  that  he  was  heard). 

'  I  entirely  agree  with  the  sentiments  which  have  been  delivered 
he  Lord  Chancellor.  When  I  first  came  to  consider  the  case  of 
nder  v.  Brander,  I  thought  it  would  be  necessary  to  learn  what 
;  of  the  bonus  had  accumulated  before  the  testator's  death,  and 
It  part  since  that  period,  to  do  justice  between  the  claimants. 
!  bank  were  very  much  alarmed  when  I  hinted  any  intention  of 
kind.  Upon  considering  this  matter  maturely  in  all  its  conse- 
Dces,  the  judgment  was  pronounced  in  that  case,  holding  the 
ir«  to  be  an  accretion  to  the  capital." 


V, 
CADELL8. 
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1803.  It  was  ordered  and  adjudged  that  the  interlocutors  com- 

plained  of  in  the  said  appeal  he  reversed  ;  and  find  that 

ANDERSON  tho  extraordiuarj  dividend  or  bonus  given  by  the  Bank 

of  Scotland  to  the  proprietors  of  the  stock  of  the  late 
Alexander  Houstoun,  deceased,  ought  not  to  be  consid- 
ered as  belonging  to  Mrs.  Houstoun,  as  the  liferenter  of 
the  stock  oi  the  Bank  9f  Scotland,  belonging  to  the 
said  late  Alexander  Houstoun,  but  that  the  same  ougbt 
to  be  considered  as  belonging  to  all  the  persons  inte- 
rested in  the  said  stock  of  the  said  late  Alexander 
Houstoun  ;  and  that  Mrs.  Houstoun  is  therefore  entitl- 
ed only  to  the  interest  thereof  for  her  life  :    And  it  is 
further  ordered  that  the  said  cause  be  remitted  back 
to  the  Court  of  Session  in  Scotland  to  proceed  accord- 
ingly. 
For  Appellants,  Wm.  Alexander,  J.  Abercromby. 
For  Respondent,  Wm,  Adam,  Samuel  Romilly. 


John  Anderson  of  WindygouU,  Esq.,  Appellant; 

Messrs.   William  and  John  Cadell,  Mer-)    „  j   . 

,      ,   .    ^    ,       .  V  Respondents, 

chants  m  Cockenzie,  -  -  ) 

House  of  Lords,  27th  July  1803. 

Prescription — Property — Coal  —  Novodamus  —  Signatube.— 
This  was  a  competition  for  the  property  of  the  coal,  whicH 
had  been  disjoined  from  the  property  of  the  land  by  the  superior 
selling  the  land  under  reservation  of  the  coal ;  the  superioritj, 
with  this  reserved  right  of  coal,  reverted  to  the  crown,  by  the  for- 
feiture of  the  superior  in  1 715.  The  vassal,  in  171  ()»  obtained  then 
a  charter  from  the  crown,  under  the  Clan  Act,  in  the  novodamus 
of  which,  but  not  in  the  dispositive  clause,  the  coal  was  mention- 
ed. This,  it  was  alleged,  was  a  fraudulent  interpolation.  Three 
years  thereafter,  the  York  Buildings  Company  purchased  the  for- 
feited estates  from  the  Government  Commissioners,  and  obtained 
a  charter,  expressly  conveying  the  coal  of  these  lands ;  and,  in 
177^9  the  respondents  purchased  their  right  at  a  judicial  sale,  the 
decree  conveying  to  them  expressly  the  coal.  The  former  (vassal) 
had  a  charter  earlier  in  date,  expressly  mentioning  the  coal,  upon 
which  the  long  prescription  had  run,  but  there  was  no  possession. 
The  latter  (purchasers)  had  also  charter,  expressly  conveying  the 
coal,  fortified  by  prescriptive  possession  and  working  of  the  coal. 
Held  the  latter  to  have  right  to  the  coal. 

This  was  an  action  of  declarator  brought  at  the  instance 
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the  respondents  against  the  appellant,  concluding  to  hare       1803. 
bund  and  declared  that  they,  as  purchasers  of  the  lots  of 


inent,  at  the  judicial  sale  of  the  estates  belonging  to  the    ^^^^^^^ 
rk  Buildings  Company,  had  right  to  the  coal  under  the     cadblls. 
)ellant's  lands  of  WindygouU,  which  was  formerly  part  of 
t  barony  belonging  to  the  Earl  of  Winton,  and  forfeited 
the  crown  on  the  earl's  attainder. 

!n  defence  to  this  action,  it  was  maintained  by  the  appel- 
t  that  the  coal  was  his  property,  having  been  expressly 
iTeyed  to  his  ancestor  by  the  crown,  and  vested  in  his 
tester  by  infeftment,  three  years  before  any  part  of  the 
inton  estate  had  been  acquired  by  the  York  Buildings 
npany. 

t  appeared  from  the  appellant's  title,  that  in  1668  1668. 
)rge  Earl  of  Winton  had  granted  a  feu  charter  of  the 
is  of  Windygoull,  in  favour  of  George  Anderson  of  Ne- 
r-Brotherstones,  the  ancestor  of  the  appellant. 
\j  this  charter,  the  property  only  was  conveyed  to  him, 
superiority  remaining  with  the  family  of  Winton ;  the 
erior  also  reserved  to  himself,  by  the  same  charter,  all 
coals  situated  in  the  lands  so  conveyed,  in  the  following 
mer :  **  Reservatis  tamen  nobis  hseredibus  et  Buccet<«o- 
bus  nostris,  totis  et  integris  carbonibus  et  carbon  ariis  in- 
a  totas  bondas  omnium  terrarum  aliorumque  supra  dispo- 
t  quae  sub  dispositione  et  jure  script  nee  hoc  nostro 
feofamento  desuper  sequen,  minima  comprehendi  decla- 
mtur ;  cum  libero  passagio  in  et  ad  dicta  carbonaria,"  &c. 
he  Earl  of  Winton  was  attainted  of  high  treason  on  ac- 
Dt  of  his  accession  to  the  rebellion  of  1715  ;  and  of 
sequence  all  his  estates,  and  those  rights  belonging  there- 
ievolved  on  the  crown  by  his  forfeiture. 

^  was  alleged  by  the  appellant,  that  by  the  Clan  Act  all  1  Geo.  I.  c. 
als  who  "  continued  in  dutiful  allegiance  to  his  Majesty,  ^^* 
B  heirs  and  successors,  holding  lands  and  tenements  of 
ch  offender  who  holds  his  lands  immediately  of  the  crown, 
all  be  vested  and  seased,  and  are  hereby  ordained  to 
Id  the  said  lands  of  his  Majesty,  his  heirs,  &c.  in  fee  and 
(ritage  for  ever  ;"  and  the  Court  of  Exchequer  was  or- 
id  accordingly  to ''  revise,  compound,  and  pass  signatures, 
d  that  without  paying  any  composition  to  such  vassals 
cordingly."  Another  clause  in  the  same  act  provided, 
if  a  vassal  should  be  guilty  of  high  treason,  that  his  es- 
or  property  should  revert  to  his  subject  superior  re-> 
ling  at  peace  with  the  king. 
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1803.         The  appellant's  predecessor,  instead  of  following  the  fortane 
•  of  his  superior,  remained  at  peace  with  his  Migesty*  and  avail- 

AMDBMON    ^  himself  of  the  privilege  conferred  by  this  act ;  and,  of  thh*^ 
0AOXIX8.    date,  obtained  a  charter  from  the  crown  of  these  lands  o^ 
WindygouU,  with  aclanse  of  navodamua^  in  which  aright  to  th^v 

1716.       coal  is  expressly  mentioned.     **  Ad  et  in  farorem  prediet.— 
**  Joannis  Anderson  hsredum  acassignatoram  qaommcnoqii^ 
<^  totam  et  integram  justam  et  seqoalem  dimidietatem  diet-  ^ 
"  terrarum  de  Easter  WindygouU  cum  seqaali  dimidietat^ 
*'  decimamm  garbalinm  et  rectoriamm  predict,  totarum  ter — 
"  raram  ac  pertinen.  earum  cum  hujnsmodi  indnsis  cum  par  — 
"  tibos  pendiculis  et  pertinen.  diet,  saqualis  dimidietatitt  diet- 
*'  terrarum  et  decimamm  supra  script,  una  cum  ssqaali  di — 
"  midietate  pratarnm  maresii  pasturarum  communitatb  e^^ 
<<  communis  pastursB  et  totarum  priyilegiorum  et  pendicolo — 
"  rum  et  pertinen.  quorumcunque  pertinen.  ao  attinen.  ac3 
''  eadem.  Etetiam  totam  etintegramaliam justam  etaaqualeixm 
**  dimidietatem  prsedict.  terrarum  de  Easter  WindygoulliCnm.*' 
(asbefore).   At  the  endof  these  descriptions  there  was  throini 
in  the  mention  of  coal,  **  una  cum  omni  jure  titulo  interease 
"  jurisclameo  proprietate  possessione  tam  petitoria  qnampof- 
*'  sessoria  qusB  nos  yel  nostri  predecessores  ac  Buccessons 
"  Tel  diet.  Qeorgius  quondam  comes  de  Wintcm  habmrnos 
"  habemus  seu  alio  quo  mode  habere  clamareaut  pretendere 
"  poterimus  predict,  terres  carbanibug  carbonariiB  eanmi 
"  yel  aliaqua  parte  aut  portione  hujnsmodi,"  &c. 
Blar.  7, 1717.      Upon  this  charter  infeftment  followed,  of  this  date. 

On  the  part  of  the  respondents,  it  was  stated,  that  aboni 
two  years  after  this  infeftment,  the  estate  of  Winton,  form- 
ing a  part  of  the  forfeited  estates,  was  bought  by  the 
York  Buildings  Company ;  and  was  subsequently  acquired 
by  the  respondents. 

In  the  title  then  exhibited  as  belonging  to  the  portion  of 
the  estate  purchased  by  the  respondents,  it  app^ued  that 
the  barony  of  Tranent  had  always  been  conveyed,  luidwre- 

1603.  servation  of  the  coal.  In  particular,  in  1603,  the  same  hiids 
had  been  conveyed  to  Alexander  Seton  **  Salvo  tam^  et 
"  reservando  nobis  hsBredibus  et  successoribus  noairis,  eir- 
"  bonibus  cum  carbonariis,  sub  praodictis  terris  qmbuseon- 
'*  que.''  In  consequence  of  a  contract,  the  lands  again 
came  into  the  possession  of  the  Winton  family,  who  again 

1614.       granted  a  charter  of  novodamus  in  favour  of  one  Tumbull 
and  his  wife,  containing  a  reservation  of  the  coal. 
This  property  again  reverted  to  the  superior;  and  was  in 


( 
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363  coDYeyed  by  the  Earl  of  Winton  to  his  second  son,       iqq^^ 
'^illiam  Seton,  with  an  express  reservation  of  the  coal«  as 


^fore.  ANDERSON 

It  again  reverted  to  the  superior;  and  in  1668  the  earl    p^pi^j^g. 
"anted  a  feu-charter  thereof  in  favour  of  George  Anderson,       1663. 
i«  appellant's  ancestor,  to  him  and  his  spouse  in  liferent,        '^®' 
id  to  John  Anderson,  his  son,  in  fee,  conveying  these  lands 
ith  the  following  express  clause  of  reservation  of  the 
»al :  **  Eeservatis  tamen  nobis  haeredibus  et  saccessoribus 
nostris,  totis  et  integris  carbonibus  et  carbonariis  infra  . 
totas  bondas  omnium  terrarum  aliorumque  supra  disposit 
^U8B  sub  dispositione  et  jure  supra  script,  nee  hoc  nostro 
infeofamento  de  super  sequen.  minime  comprehendi  de- 
daruntur,  cum  libero  passagio  in  et  ad  dicta  carbonaria, 
cum  libertate  effodiendi  et  effriogendi  solum  et  fundum 
totarum  et  integrarum  terrarum  prsedict*  pro  effodiendis  lie 
sinks,  levels,  aliisque  necessariis  pro  lucrandis  carbonibus, 
et  pro  exponendis  hujusmodi  carbonibus  super  solam  ullius 
partis  diet,  terrarum  ubi  hujusmodi  pro  tempera  lucrari 
contigerint,"  &c.  Then  followed  a  clause  about  the  sinking 
f  shafts  and  the  paying  of  surfage  damage.     On  this  char- 
3r  infeftment  followed,  of  this  date  ;  and  under  these  titles  Mar.  5, 1688. 
le  appellant's  family  had  alone  possessed  the  property  of 
Findygonll  down  to  the  year  1715,  at  which  time,  as  before 
lentioned,  the  family  title  and  estate  of  Winton  was  for- 
dted  to  the  crown,  and  the  estate  vested  in  the  Govern- 
tent  Commissioners,   who  sold  it  to  the  Tork  Buildings 
^mpany. 

The  act  of  Parliament  already  alluded  to,  authorized  vas- 
kls  who  held  of  rebel  superiors  to  enter  with  the  crown.  And 
was  in  virtue  of  an  entry  thus  effected  that  the  charter 
716,  above  alluded  to,  was  obtained.  But  the  respondents 
laintained  that  this  act  was  never  intended  to  alter  or  im- 
rove,  or  benefit  the  estates  and  patrimonial  interests  of  the 
BBsal  in  any  respect,  but  only  to  enable  them  to  obtain  the 
enefit  of  an  entry. 

The  signature  and  warrant  for  this  charter  to  John  Ander- 
m'sancestor,  contained  no  mention  about  coal  in  the  dispoei- 
ive  clause,  but  disponed  the  lands  exactly  in  terms  of  the  ori- 
inal  feu  right  of  the  family,  ''  as  the  same  has  been  formerly 
possessed  by  the  former  feuars  thereof,  and  tenants  of  the 
same  past  memory  of  man."  And  John  Anderson  was  infeft 
ivirtueof  the  charter  which  passed  on  this  signature ;  and,  of 
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this  date,  1752,  he  conveyed  the  lands  by  general  disposition, 
^  to  his  son  Richard,  who  took  infeftment  on  the  precept  in 


ANDERSON    ^^^^  disposition,  and  continued  base  infeft  until  his  death. 
V.  The  appellant,   John  Anderson,    succeeded    his  father 

Miff^27^l752  I^icJ^^ir^*  *^d  expeded  a  general  service  as  heir  to  his 
father,  in  order  to  carry  right  to  the  procuratory  of  resig- 
nation in  the   disposition  granted  by   his  grandfather  in 

Dec.lO,  1786.1752 ;  whereby,  of  this  date,  he  obtained  a  crown  charter 
of  resignation,  in  which  the  words  carbonibus  carbonariis 

Jan.  25, 1787.  are  introduced.  On  this  charter  the  appellant  was  infeft. 
Upon  the  sale  of  the  barony  of  Tranent  by  the  Commis- 
sioners of  the  Crown  (16th  October  1719)  to  the  York 
Buildings  Company,  upon  their  disposition,  a  crown  charter 
was  obtained,  in  which  his  Majesty  conveyed  the  baronies, 
&c.  cum  carbonibus  carbonariis,  &c.  Within  this  barony 
WindygouU  was  included.  And  at  the  judicial  sale  of  tho 
York  Building  Company's  estates,  the  following  words  ap- 
peared in  the  decree  of  sale  in  favour  of  the  respondents, 
with  reference  to  the  second  lot,  the  barony  of  Tranent, 

Feb.  15,1779."  Together  with  the  whole  salt  pans  within  the  boundaries 
"  of  this  lot ;  and  not  only  the  coal  contained  in  this,  but 
'<  also  the  coal  below  the  houses  and  yards  of  the  village  of 
"  Tranent,  and  below  the  whole  feued  lands  in  the  barony 
"  of  Tranent,  with  the  whole  rights  and  benefits  of  working 
**  the  said  coal  competent  to  the  York  Buildings  Company, 
**  with  the  whole  gins,  waggons,  utensils,  and  machinery 
**  presently  employed  in  the  coal  and  salt  works  of  the  said 
**  whole  estate,  so  far  as  the  Company  have  right  thereto." 
On  this  decree  of  sale  the  respondents  expeded  a  crown 
charter  in  exactly  similar  terms ;  and,  conceiving  that  their 
right  upon  the  above  titles,  fortified  by  prescriptive  posses- 
sion, was  indisputable,  they  brought  the  present  actiontohave 
it  found  that  they  had  right  to  the  coal  within  the  property 
of  "  Easter  and  Wester  WindygouU,"  as  mentioned  in  the 
titles  of  the  York  Buildings  Company. 

Mar.  11,1801.  The  Court  pronounced  this  interlocutor:  "  Upon  report 
*'  of  Lord  Craig,  and  having  advised  the  informations  for  the 
**  diflferent  parties  in  the  cause,  with  the  minutes  given,  &c. 
"  the  Lords  find  that  the  pursuers  (respondents)  have  right 
'*  to  the  coal  in  question ;  ordain  the  defenders  to  cede  the 
"  possession  thereof ;  prohibit  and  discharge  them  from 
**  working  the  same  in  time  coming,  and  decern  and  declare 
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^tccordingly,  in  terms  of  these  conclusiona  of  the  libel."*        1803. 
a  reclaiining  petition  the  Court  adhered. 


Against    these    interlocutors    the    present'  appeal  was    am»«««ow 
"Ought  to  the  House  of  Lords.  cadklls. 

Pleaded  for  the  Appellant.— Rj  the  act  of  attainder,  there  May  28, 1801. 
as  vested  in  the  crown  every  right  in  the  lands  of  Windy- 
DuU  which  had  belonged  to  the  former  superior,  the  Earl 
f  Winton,  who  had  reserved  to  himself  the  property  of  the 
oal,  and  held  the  same  as  an  accessary  of  the  superiority 
f  the  lands,  from  which  it  was  never  disjoined.  By  the 
ct  1  Geo.  I.  the  appellant's  ancestor  became  entitled  to 
!>tain  a  charter  from  the  crown,  as  his  immediate  superior  ; 
id^  without  entering  into  the  question  whether  the  o£Bcers 
the  crown,  in  granting  that  charter,  might  not  have  dis- 
ned  the  coal  from  the  superiority,  and  retained  it  as  a 
>a.rate  subject,  it  is  plain,  in  point  of  fact,  that  no  such 
ention  was  entertained  or  attempted  to  be  carried  into 
3oution,  but,  on  the  contrary,  that  the  officers  of  the 
>^wn  had  then  resolved,  agreeably  to  the  spirit  of  the  act 
E^arliament,  to  convey  the  coal  to  the  appellant's  ancestor 
«fc-ii  accessary  or  appendage  of  the  superiority.  Accord- 
^Ij  this  crown  charter  was  granted  in  1716,  by  which, 
'"^e  years  before  the  York  Buildings  Company  had  acquir- 
'  the  rest  of  the  estate  of  Winton,  the  lands  of  Windy- 
>Ull  were  disjoined  and  disannexed  from  the  barony,  and 
^re  granted  to  the  appellant's  ancestors  expressly  cum 


*  OpinioDS  of  the  Judges  : — 

Lord  President  Campbell  said, — ^^  This  is  a  question  about  the 
ight  of  coal  claimed  by  both  parties.  It  is  of  importance  to  know 
'there  was  a  feu-duty  payable  out  of  these  lands  to  the  family  of 
rinton,  and  who  receives  it  now.  The  defender,  in  my  opinion, 
mnot  plead  the  positive  prescription  on  the  charter  1752  (1716),  as 
le  possession  seems  to  be  against  him.  The  coal  of  this  barony  has 
aiformly  been  reserved  as  a  separate  right  belonging  to  the  supe- 
or.  See  the  case  of  Sir  J.  and  Sir  R.  Anstruther,  19th  Feb.  1792,  Vide  ante^Tol. 
etcrmined  m  the  House  of  Lords  19th  May  1796;  see  also  thei"-  P-  483. 
.te  case  of  Morris  of  Hillhouse  v.  Officers  of  the  Prince  of  Wales. 

Lord  Hermand. — '*'  The  right  is  now  in  the  vassal,  and  the  Clan 
:t  has  fortified  that  right." 

Lord  Jcjsticb  Clerk. — **  This  is  not  the  meaning  of  the  Clan 
::t.  Besides,  to  enter  upon  possession  by  the  Clan  act  required 
ertain  forms,  which  have  not  been  gone  into  here." 

Lord  President  Campbeirs  Session  Papers,  vol.  102. 
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1803.       earbcnibua  carbonariis.    Upon  thai  charter  infeftmenifol- 

lowed  in  the  year  1717,  and,  from  that  time  downwarda,  the 

ANDBBsoN    progfess  to  Iheae  lands  cum  carbonibas  et  carboaariii  is 
cADKLLs.     regular  and  uninterrupted  down  to  the  preaent  moment, 
where  they  stand  in  the  appellant.    It  seems  therefore 
impossible  to  dispute  that  there  is  not  only  a  solid  feudal 
title  to  the  coal  of  these  lands  in  the  person  of  the  appel- 
lant, but  that  this  title  is  fortified  by  a  prescription  of  more 
than  forty  years.     No  doubt,  it  is  objected  that  the  chnie 
cum  carbonibus  et  carbonariis  is  not  contained  in  the  dispo- 
sitive clause  of  the  charter  1716,  but  only  in  the  noYodamw, 
and  in  crown  grants  it  is  the  dispositive  clause  alone  which 
is  held  to  convey  the  thing  to  the  vassal.     But  a  daiise 
of  novodamus  is  commonly  inserted  in  charters  of  resigna- 
tion for  the  purpose  of  remedying  defects,  real  or  supposed, 
in  the  former  title  of  the  vassal ;  and  it  has  been  uniformly 
held,  that  every  express  grant  contained  in  such  clanM  ii 
effectual,  even  although  the  subject  conveyed  did  not  for- 
merly belong  to  the  vassal,  and  although  no  mention  oi  it 
is  made  in  the  dispositive  clause.     It  is  so  laid  down  by 
Erskine,  B.  ii.  tit.  3,  §  23.    And  the  cases  referred  to  by 
Erskino  support  this  doctrine  most  completely,  namely,  that 
an  express  grant  in  the  clause  of  novodamus  is  sufficient  to 
convey  to  the  vassal  a  subject  which  he  had  not  resigned, 
and  to  which  he  had  no  previous  right. 

Pleaded  for  the  Respondents. — In  consequence  of  the  re- 
servation in  the  charters  from  the  Win  ton  family,  the  8ep^ 
ration  of  the  estate  of  coal  from  that  of  land,  and  the  in- 
vestment of  the  former  in  the  person  of  the  superior,  were 
complete,  and  had  continued  so  for  above  a  century  prior  to 
the  forfeiture  in  1715,  at  which  time  the  superiority  asd 
coal  passed  into  the  person  of  his  Majesty.  It  was  th^efcre 
only  by  an  express  grant  from  the  crown  that  any  penoa 
could  establish  a  right  to  the  coal.  The  appellant's  charter 
in  1716  proceeded  upon  the  Clan  act,  which  was  made  for 
the  sole  purpose  of  changing  the  tenure  of  loyal  vasnb 
from  their  rebel  superiors  to  the  crown,  and  indicates  no 
intention  to  improve  the  situation  of  the  vassal  in  any  other 
respect,  much  less  to  surrender  any  profitable  interest  of 
the  crown.  This  intention  is  further  illustrated  by  the  act 
1  Geo.  I*  c.  50,  made  for  the  express  purpose  of  prohibit- 
ing and  declaring  ineffectual  and  void  all  gratuitous  aliena- 
tions by  the  crown,  of  the  interests  it  had  acquired,  or  might 
acquire,  through  these  forfeitures,  whether  Uie  same  shoild 
happen  either  through  mistake  or  design,   and  which  of 
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1803. 

▲NDBR80M 


If  would  have  been  sufficient  to  render  yoid  an  express 
nt  of  coal  to  the  appellant's  ancestor.  But  the  signature  or 
Tant  for  the  charter,  in  this  case,  contains  within  itself  v. 

strongest  presumptions  that  no  conyeyance  of  coal  was  ^^^■"'* 
mded  by  the  crown.  The  lands  are  conveyed  cw  pos- 
ted by  the  former  feuars ;  none  of  whom  had  right  to 
ir  coal.  There  is  no  mention  of  coal  in  the  dispositive 
ise,  the  only  one  that  is  held  to  convey  any  thing  in 
wn  grants.  And  the  clause  of  novodamus  cannot  in  any 
;ree  improve  the  situation  of  the  vassal,  as  not  proceed- 
on  his  Majesty's  sign  manual.  It  was  merely  inserted 
consequence  of  the  general  provision  of  the  statute,  as  a 
re  formal  foundation  of  the  vassal's  new  tenure  under 
crown,  and  as  a  discharge  of  all  arrears  of  feu-duty  or  , 
er  casualty  due  to  the  superior.  Besides,  it  is  obvious 
m  inspection  of  the  signature,  that  the  introduction  of 
words  conveying  coal  is  a  fraudulent  interpolation  after 
lad  been  settled  in  Exchequer.  The  words  **  cum  ear- 
onibus  et  carbonariis"  appear  to  be  interlined,  and  are 
;  attested  by  the  revising  Baron,  as  the  marginal  notes 
>n  the  signature  appear  to  be.  No  doubt  the  appellant 
s  that  all  these  irregularities  are  wiped  off  by  the  forty 
irs^  prescription.  But  this  is  no  answer  to  the  effect  the 
ipondent  pleads  these  irregularities.  He  only  refers  to 
im  as  clear  indications  that  the  crown  never,  in  this  grant, 
ended  to  convey  the  coal,  and  as  affording  proof  positive 
it  no  such  intention  of  parting  with  the  coal  existed, 
y,  further,  the  respondents  apprehend  that,  in  a  question 
competition  of  heritable  subject,  where  the  titles  of  both 
rties  are  beyond  the  years  of  prescription,  and  where 
9session  has  varied  betwixt  the  two,  it  is  competent  for  a 
Ige  to  consider  the  presumptionB  afforded  by  the  titles 
smselves,  and  to  give  the  preference  to  those  who  appear 
him  the  most  exceptionable.  How  much  more  then  must 
)se  presumptions  weigh,  in  the  present  case,  where  the 
ssession  has  been  uniform  on  the  respondents'  part,  and 
lere  there  is  not  a  vestige  of  possession  on  the  part  of  the 
pellant  upon  which  he  can  plead  prescription. 
After  hearing  counsel,  it  was 

Ordered  and  adjudged  that  the  interlocutors  be,  and  the 
ne  are  hereby  a^rmed. 

For  the  Appellant,  C7.  Hope^  Ad.  GUliea. 

For  the  Respondents,  Wm.  Adam^  James  Abereramby. 

Unreported  in  the  Court  of  Session. 
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1803.       John  M*Lean,  Merchant,  Leith,      .        .        Appdlant; 

William  Bethune  of  Blebo,  and  Others,  his )  j,  ,    ^ 

«'«-N  Creditors, \  Respondent^, 

BBTHUNB.  House  of  Lords,  4th  August  1803. 

Cessio^Fbaud — Circumstances  in  xrhich  the  Court  of  Session  re- 
fused to  grant  an  insolvent  person  the  benefit  of  the  ceasio ;  but 
reversed  in  the  House  of  Lords. 

This  was  an  application  for  a  ceasio  bonorum  by  a  party  in- 
solvent, and  who  had  assigned  his  whole  means  and  estate 
to  a  trustee,  for  behoof  of  his  creditors. 

He  had  thereafter  retired  to  the  sanctuary  ;  andhad  there 
been  imprisoned  in  the  abbey  jail  for  a  debt  contracted  within 
the  precincts  of  the  sanctuary  ;  and  thereafter  he  was  incar- 
cerated in  the  Canongate  jail ;  whereupon  he  sued  out  the 
present  process.     The  creditors  in  part  appeared  and  op- 
posed the  cessio— the  greater  part  not  appearing.    They 
averred,  that  during  a  certain  period  that  the  appellant  was 
entrusted  with  the  management  of  his  affairs  and  funds,  by  suf- 
ferance and  arrangement  with  his  creditors,  the  funds  had 
suffered  an  unaccountable  diminution  ;  that  this  discrepancy 
of  funds  could  not  arise  from  innocent  misfortune  but  from 
fraud  ;  and,  therefore,  that,  as  a  fraudulent  bankrupt,  he  was 
not  entitled  to  the  benefit  of  cessio.  The  Court  remitted  to  an 
JuneSO,  1801.  accountant  **  to  report  upon  the  trustee's  proceedings,  and 
''  as  to  what  progress  he  has  made  in  the  execution  of  bis 
'*  trust  since  the  last  report  was  exhibited  by  him,  whether 
**  he  has  been   able  to  recover  any  part  of  the  bankrupt 
*'  effects,  and  to  what  extent,  or  in  whose  hands  they  are 
**  situated  ?  What  preferences  are  claimed  on  by  particular 
**  creditors,  and  how  and  at  what  period  these  preferences 
'*  were  obtained  ?  And,  in  particular,  to  explain,  as  far  as  he 
'*  can  do  from  the  books,  or  other  materials  before  him, 
**  whether  John  McLean,  during  the  interval  between  Janu- 
'*  ary  1794  and  March  1796,  while  he  was  entrusted  with 
"  the  management  of  his  own  affairs,  acted  in  a  fair  and  re- 
•*  gular  manner  towards  his  creditors,  and  what  were  the 
**  causes  of  the  great  deficiency  which  appeared  at  the  lat- 
**  ter  period  r 

There  was  no  allegation  that  the  appellant  did  not  keep 
regular  books.  It  was  only  objected,  that,  in  the  books  he 
kept,  he  ought,  in  addition,  to  have  kept  a  waste  book.  The 
accountant,  in  reporting  to  the  Court,  did  not  specify  any 
circumstances  of  unfair  dealing.  Tet  the  Court  of  Session 
Feb.  13, 1802.  pronounced  this  interlocutor : — "  The  Lords  having  resumed 
*<  consideration  of  this  petition,    and    adyised    the  simo, 


M'LKAll 

V. 
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vrith  the  condescendence  and  last  report  of  Mr.  Rnssel,       1803. 
^nd  heard  the  counsel  for  the  parties  thereon,  they  refuse 
the  petition  and  condescendence^  and  adhere  to  their  for- 
mer interlocutors,  and  decern."  bsthdnk, 

Against  these  interlocutors  the  present  appeal  was 
rought. 

Pleaded  for  the  Appellant. — That  the  charges  of  fraud 
g^ainst  the  appellant  by  the  respondents,  whether  stated 
enerally  or  specially,  have  been  either  insinuated  or  stat- 
d,  to  make  up  for  the  want  of  any  real  objections  to 
is  right  to  the  benefit  of  the  cessio,  and,  without  any 
ddence,  or  shadow  of  evidence,  of  this  fraud  being  ad- 
aced.  It  is  clear,  that  such  unsupported  charges,  in- 
nuations,  and  mistatements,  cannot  prevent  him  from  get- 
Dg  his  cessio.  He  has  done  every  thing  a  person  in  his 
tuation  is  expected  to  do.  He  has  kept  regular  books, 
id  these  are  in  the  hands  of  his  trustee  for  his  creditors. 
[e  has  surrendered  every  thing,  and  concealed  nothing.    It 

true,  to  entitle  him  to  the  benefit  of  the  cessio^  ho  must 
e  able  to  adduce  the  proper  and  reasonable  evidence  of 
le  cause  of  these  transactions  which  have  occasioned  his 
isolvency.  This  is  abundantly  shown  from  his  journal  and 
idger.  Several  foreign  consignments  to  a  large  amount, 
>gether  with  an  unparalleled  series  of  mercantile  failures  and 
oibarrassments  are  shown.  And  although  the  appellant 
ept  no  cash  book,  or  no  regular  letter  book,  yet,  that  the 
rst  was  supplied  by  the  ledger,  wherein  there  was  a  head 
ppropriated  for  all  cash  transactions,  and  although  copies 
f  all  his  letters  were  not  kept,  yet  the  originals  were  in  the 
ands  of  the  creditors.  Besides,  the  respondents,  who 
liege  fraud,  must  prove  it.  The  onus  lies  on  them  to  prove 
leir  defence,  not  for  the  appellant  to  prove  a  negative — to 
rove  that  he  himself  was  guilty  of  fraud. 

Pleaded  for  the  Respondents, — The  appellant  is  bound  to 
rove  that  the  bankruptcy  arose  from  innocent  misfortunes, 
hich  it  was  incumbent  upon  him  to  do  in  this  action.  He 
as  not  done  so ;  and  therefore  the  Court,  although  not  ex- 
ressly  prohibited  by  statute  from  granting  the  benefit  of  a 
Bssio,  and  may  exercise  a  discretionary  power,  yet  the  prac- 
ce,  in  such  cases  as  the  present,  has  always  been  to  refuse 
10  cessio.  The  books  of  the  appellant  do  not  afford  any 
itisfactory  information,  either  as  to  his  past  transactions, 
is  misfortunes,  or  the  present  state  of  his  affairs.  From 
le  manner  in  which  his  books  have  been  kept,  the  account- 
nt  found  it  difficult  to  understand  the  state  of  his  affairs, 
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1803.  A°d  ^^^^  confasion   was  doubtless  aasBmed  to  ooYer  hk 

fraud.    But  it  is  not  necessary  for  the  respondents  dbject- 

M'LBAN  ing  to  prove  that  fraud.     They  are  only  bound  to  refer  to 

«o*-*rT-.  facts  in  his  aflEiirs  which  suggest  suspicion,  and  indiiehra* 

BETHuNS.  ^1  .  1 

quire  explanation.  It  is  the  appellant  who  most  prora  tha* 
his  bankruptcy  has  arisen  from  innocent  misfortune ;  aad 
this  not  having  been  done^  ho  is  not  entitled  to  the  beoell^ 
of  the  oessio. 

After  hearing  counsel, 

LoBD  Gh^nobllor  (Eldon)  said, 
"  My  Lords, 

'^  This  is  a  question  arising  out  of  an  application  for  the  benefit  olT 
cessio,  which  is  a  very  unusual  subject  here,  and  brings  up  a  jadg — 
ment  pronounced  below  by  a  very  narrow  majority.     Five  of  th^ 
judges  having  thought  him  entitled  to  the  cessio,  and  six  judges  not^ 

^^  I  may  refer  your  Lordships  to  Erskine's  Institutes.  B.  iv.  3,  26^ 
80  as  to  show  that  the  appellant's  circumstances  came  under  tiie  it — 
scription  of  persons  entitled  to  sue  for  the  benefit  of  this  process. 

*'  The  appellant  here  was  originally  in  Hdyrood  House,  or  Abb^* 
He  was  thereafter  in  the  Edinburgh  jail,  and  endured  the  wquak^ 
carceris  for  some  years.  He  then  applies  for  cessio.  Bsrt  of  the 
creditors  do  not  oppose.    But  part  do. 

<'  The  Act  of  Sederunt  1st  Dec.  1685,  read.  When  oomuBnicS' 
ting  with  one  of  Uie  law  Lords  on  the  terms  of  this  act,  we  l^MnAntoif 
to  see  so  much  looseness  in  the  law,  as  it  was  not  easy  to  determine 
whether  insolvency,  or  misfortune,  or  both  considerations,  were  ne- 
cessary to  be  made  out.  The  passage  is  not  clear,  whether  the  pur- 
suer is  to  make  out  that  his  insolvency  is  not  owing  to  fraud.  If 
so,  he  undertakes  proof  of  the  negative — a  course  which,  your  Lori- 
ships  know,  is  quite  unusual. 

''  If,  on  the  other  hand,  he  openly  makes  a  full  disclosure,  and  if 
the  creditors  can  distinguish  no  criminality,  that  will  be  distinct  proof 
of  this  negative.  The  creditors  must  prove  their  allegation  of  fian* 
dulency. 

*'  By  the  Act  of  Sederunt  he  is  bound  to  assign  over  his  estate  to 
creditors.    It  seems  to  have  been  taken  for  granted,  thatinae«e 
of  fraudulent  practices,  he  could  not  be  entitled  to  his  oessio. 
£.  B.  iv.  tit.       ''  The  efi^t  of  decree  of  cessio  (reads  from  Erskine,  §52Q,)iitoflet 
iii.  §  26.  the  prisoner  at  Uberty  firom  his  creditors'  diligence,  but  having  no  eibct 

as  to  future  debts.  According  to  this  passage,  a  party  may  have  thebeie- 
fit  of  cessio  if  he  submits  to  wear  a  dyvours  habit.  In  a  case  of  thiseort, 
where  a  party  can  protect  no  property  that  he  has,  or  may  acquire,  and 
where  no  protection  or  certificate  can  save  that  from  the  cre^ton^bot 
is  only  a  protection  to  his  person  firom  imprisonment  for  debt,  eoD^ 
favour  is  due  in  considering  the  present  application.  Perhi^n  vm 
may  look  at  this  case  with  too  much  feeling,  the  other  with  too 
much  severity.    But  a  party,  in  a  judicial  suit,  cannot  too  often  le- 
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sot  Ibat  he  is  not  to  look  at  the  condition  of  the  parties — ^neither         1803. 

he  right  nor  to  the  left — bat  whether  the  indiyidoal  is  in  the — 

lation  entitled  to  redress.  m*lbam 

'  In  my  opinion,  this  case  is  quite  unusual  for  an  appeal ;  and,    bbtbitiix. 
refore,  it  may  be  worthy  of  inquiry  how  for  appeals  are  proper 
this  and  bankruptcy  caseis.* 

'  At  same  time,  I  should  hare  liked  to  hare  seen,  in  this  case, 
f  the  decree  of  cessio  was  refused.  In  such  cases  of  practice 
i  yery  delicate  to  meddle  with  the  judgment  of  the  Court  belon, 
for  that  reason  I  should  have  wished  it  more  explicit,  because  the 
^8  of  the  judges'  speeches  are  so  loose  (reads  notes),  that  I  can- 
extract  satisfaction  from  them.  I  have  listened  anxiously  to 
cisel  to  learn  why  the  cessio  was  not  to  be  granted,  but  could  not 
n  it  distinctly. 

'  It  would  be  yery  loose  to  say,  that  though  no  fraud  appear?, 
re  must  hare  been  fraud  done  to  the  creditors  from  the  state  of 
afiGurs.  It  would  b^  a  hazardous  principle  to  say  that  there  is 
id,  and  yet,  when  called  on  to  specify,  you  cannot  discoyer  or  dis- 
ie  it  In  this  case,  I  presume  the  contrary,  ^  De  non  apparenti- 
»'  &C.  must  apply. 

*  If  the  Court  had  gone  on  the  ground  that  the  misfortune  by  which 
insolyency  was  produced,  was  not  made  out,  or  fraud  of  yarious 
ids,  specifying  these,  this  would  haye  been  intelligible.  We  do  not 
i  the  grounds,  and  therefore  we  must  take  from  books  of  authority 
ne  directions  to  go  by.  (Reads  state  of  case  from  printed  cases.) 
^  True,  the  question  is,  whether  it  be  made  out  by  eridence  that 
is  did  happen  by  such  gross  inattention,  fraudulent  preferences,  or 
Dcealments.  If  fraud  had  dearly  appeared,  then  there  would  haye 
m  an  end  of  the  question.  They  do  not  say  that  this  man  had 
t  kept  his  books  so  regularly  as  he  ought  to  have  done.  And  the 
r  result  of  the  accountant's  report  is,  that  there  is  no  fraud. 
**  On  the  whole,  I  cannot  see  ground  on  which  to  refuse  my  con- 
rrence  with  the  minority  of  the  Court  below.  I  concur  with  the 
jmed  Lord  who  was  here  yesterday,  and  with  Lord  Thurlow,  that 
i  preponderance  of  eridence  is  in  fayour  of  granting  the  cessio, 
d  that  the  interlocutors  be  therefore  reyersed.'' 

rdered  and  adjudged  that  the  interlocators  complained  of 
in  the  appeal  be  reyersed.  And  find,  that  the  pursuer 
in  this  case  is  entitled  to  the  process  of  cessio  bonorum. 
And  it  is  farther  ordered  that  the  cause  bo  remitted 


*  This  is  the  third  case  in  which  his  Lordslup  bad  expressed  doubts  as 
the  propriet  J  of  appeals  in  such  cases.  Viz.  in  a  Protection  case— -in  a 
scharge  case, — and  now  in  a  Cessio.  The  recent  Baukrupt  Acts  do  not 
er  this ;  and  the  act  6  and  7  Wm.  IV.  §  19,  in  regard  to  the  Cessio,  ex- 
Bsslj  allows  an  appeal. 
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1803. 

INCORPOBA- 

TIOH  OF 

TRADES  or 

PERTH 

v. 

PROUDFOOT, 


back  to  the  Ooart  of  SesBion  in  Scotland  to  proeeerf 
accordingly. 

For  the  Appellant,  John  Clerks  Thomas  Thomson. 
For  the  Respondents,  Wm.  Adam,  Adam  Gillies* 

Unreported  in  the  Coort  of  Session. 


JamesChristib,  Deacon,  andRoBBRT  Kbay, 
Boxmaster  of  the  Incorporation  of  Ham- 
mermen of  Perth,  and  Others,  Members 
of  the  Incorporation  of  the  said  Burgh, 

James  Proudfoot,  Merchant,  Dean  oVk 
Guild  of  Perth,  and  Others,  Members  of  I 
the  Guild  Council  of  the  said  Burgh  ofl^ 


AY,X 

m-f 
ers^ 
I,  ) 


AppeUanU ; 


Respondents. 


Perth, 


House  of  Lords,  6th  December  1803. 


Burgh — ^Trades  Corporations — Privileoes. — ^The  sons,  and  sons- 
in-law  of  the  several  incorporated  trades  of  Perth,  had  the  priri- 
lege  of  enterbg  their  respective  corporations  at  lower  or  illoaoif 
dues.  By  the  charters  erecting  the  guildij  corporation*  the  mem- 
bers of  these  several  trades  had  a  privilege  also  of  enteriDg  the 
guildry,  upon  paying  smaller  dues  tlian  was  exacted  from  straiigeii 
The  sonS;  and  sons-in-law  of  the  trades  incorporation,  imagining 
that  they  had  a  similar  right,  sought  to  be  entered  as  members, on 
payment  of  the  like  small  dues.  Held  that  they  could  not  claim 
to  enter  the  guildry,  except  on  paying  the  dues  as  strangers. 

In  the  burgh  of  Perth,  as  in  all  Scotch  burghs,  the  bur- 
gesses are  of  two  descriptions, — merchant-burgesses,  so 
called  from  their  dealing  in  merchandize  only ;  and  trades- 
burgesses,  who  are  engaged  in  mechanical  employments. 
All  the  burgesses  of  Perth  (excepting  weavers  and  waulkers) 
are  guild  brethren,  and,  as  such,  have  certain  rights  and 
privileges. 

There  are  seven  incorporations  of  trades,  burgesses  in 
Perth  ;  hammermen,  bakers,  glovers,  wrights,  taylors,  shoe- 
makers, fleshers.  All  these  incorporations  have  pecolitf 
rights  and  privileges,  and  separate  funds  under  their  own 
management.  As  long  as  a  burgess  is  a  member  of  an; 
of  the  trades'  incorporations,  he  can  only  exercise  the  call- 
ing,  and  enjoy  the  peculiar  privileges  of  that  incorporation. 
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I  IB  another  incorporation  composed  of  merchant-        1803. 
5(8,  or  such  of  the  guild  brethren  as  are  not  members  ' 

of  the  trades'  incorporations.  This  is  called  the  y^^^oT"™ 
'  Incorporation^  which  also  has  its  peculiar  privileges,  trades  of 
irate  funds  under  its  own  management.     But  any       pebth 

of  the  trades'  incorporations  might  enter  with  the  pboudfoot, 
incorporation,  and  carry  on  merchandize  ;  though,  in         &c* 
e,  he  must  relinquish  his  former  calling, 
tons  and  sons-in-law  of  the  members  of  the  guildry 
ration  had  the  privilege  of  entering  with  that  incor- 
1,  on  payment  of  certain  small  fees;    and,  in  like 
,  the  sons  and  sons-in-law  of  the  members  of  the 
incorporations,  had  the  right  of  entering,  when  duly 
J,  each  with  the  trades'  incorporation  to  which  his 
or  father-in-law,  belonged ;  and  as  the  members  of 
Ics'  incorporations  had  right  to  enter  with  the  guild- 
-poration,  so,  in  this  case,  it  was  contended  that  their 
nd  sons-in-law,  had  the  same  right  of  entering  with 
ildry  incorporation  that  belonged  to  the  sons,  and 
•law,  of  members  of  that  incorporation, 
n  the  son,  or  son-in-law,  of  a  trades'  burgess  entered 
3rchant,  or  member  of  the  guildry  incorporation,  he 
le  following  dues,   viz.   4  pounds  Scots,  of  burgess 
,  to  the  town  and  the  guildry,  equally  ;  ten  merks  /to 
an  of  guild  ;    ten  merks  for  the  merchants'  upset ; 

Sterling  in  name  of  football,  with  6s.  as  the  dues  of 
When  he  entered  as  a  trades'  burgess,  or  member 
ides^  incorporation,  he  paid  4  pounds  Scots  of  burgess 
,  to  the  town  and  guildry,  equally  ;  ten  merks  to  the 
if  guild  ;  4  pounds  Scots  for  the  trades'  upset ;  and 
the  fees  of  Court. 

791  John  Wright,  who  was  married  to  a  daughter  of 
Imrie,  baker,  a  trades-burgess  of  the  burgh  of  Perth, 
d  to  be  admitted  as  a  merchant  burgess  m  the  guildry 
oration,  in  right  of  his  wife,  for  the  entry  money  and 
)ayable  by  others  in  similar  situations.  This  applica- 
ras  rejected,  on  the  ground  that  the  sons-in-law  of 
.  burgesses  have  no  right,  such  as  the  trades  burgesses 
elves  had,  of  entering  with  the  guildry  on  paying 
n  smaller  fees,  but  must  enter  the  guildry  as  strangers, 
fing  the  same  burgh  fees  as  strangers  did. 
)n  this  the  appellants  brought  the  present  action  of 
-ator,  to  vindicate  their  ancient  privileges,  and  to  have 

..  IV.  2  N 
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1803.       that  right  declared.    And  the  Court,  of  this  date,  pronounc- 
ed this  interlocutor :  "  Upon  report  of  Lord  Gollen,  and 


TNcoRPORA-  «  having  advised  the  mutual  informations  for  the  parties ; 
™"  ^J.'^^"  "  the  Lords  sustain  the  defence,  assoilzie  the  defendera, 

TRADES  OV 

PBRTH      "  and  decern."*      On   reclaiming   petition  the  Court  ad- 

*'•         hered. 
&o.  Against    these    interlocutors    the   present    appeal  was 

May  13.1801.  brought  to  the  House  of  Lords. 

'  '  Pleaded  for  the  Appellants. — The  charters  and  other 
grants,  as  well  in  favour  of  the  burgh,  as  in  favour  of  the 
trades  in  particular,  establish  a  right  in  the  latter  of  being 
guild  brethren  ;  and  the  uniform  practice  that  has  followed 
upon  these  charters,  confirms  the  same  right.  The  conse- 
quence of  this  right  is,  that  although  the  members  of  tbe 
trades'  incorporations  of  Perth  are  not,  while  they  eontinoe 
so,  members  of  the  guildry  incorporation ;  yet  they  have  a 
title  to  be  admitted  members  of  that  incorporation,  u 
guild  brethren,  whenever  they  choose  to  leave  the  trades 
incorporation  to  which  they  belong,  and,  on  contributing  to 
the  guildry  funds  the  common  dues  of  ten  merks  as  a  mer- 
chant's upset ;  at  least  they  have,  by  the  immemorial  prac- 
tice of  the  burgh,  possessed  that  right  without  dispute,  as  a 
right  agreeable  to  the  true  construction  of  the  charters.  It 
is  believed  that  in  every  burgh,  and  every  incorporatioa 
connected  with  a  burgh  in  Scotland,  the  sons  and  sons-in- 
law  of  freemen  are  admitted  upon  easier  terms  than 
strangers:  a  natural  practice,  sanctioned  by  the  charters  as 
well  as  by  general,  ancient,  and  immemorial  usage.  Tbe 
sons  and  sons-in-law  of  merchant  burgesses,  members  of  the 
guildry  incorporation,  have  from  time  immemorial,  as  tbe 
sons  and  sons-in-law  of  guild  brethren,  been  allowed  admit- 
tance as  members  of  the  guildry  incorporation,  in  right  of 
their  inheritance,  at  the  low  dues  in  question  ;  and,  in  like 
manner,  the  sons  and  sons-in-law  of  trade  burgesses  harey 


*  Lord  President  Campbell  said, ''  The  parsuers  are  not  veO 
founded  in  their  plea,  which  goes  to  abolish  altogether  the  distmcdon 
between  guildry  and  trades.  I  am  clear  that  they  are  distinct,  and 
although  sometimes  the  guildry  have  entered  sons  and  sons-in-law  of 
tradesmen  at  low  or  illusory  dues,  there  seems  to  be  no  good  reason 
why  they  should  continue  this  practice  longer  than  they  find  con- 
venient." 

Defence  sustained. 
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rom  time  immemorial,  as  the  sons  and  sons-in-law  of  guild       1803. 
brethren,  been '  allowed  admittance  as   members  of   the 


[oildry  incorporation,  at  the  same  low  dues,  in  right  of  their  ^''^J**^^*^' 
oheritance,  not  ex  gratia^  as  the  respondents  have  pretend-    trades  of 
k1,  but  in  virtue  of  a  right  founded  on  the  constitution       pmth 
•f  the  burgh,  and  on  ancient  usage  and  possession.  proudfoot, 

Pleaded  for  the  Reyf>ondmt8. — The  right  set  up  by  the  &c. 
ppellants  is  not  supported  either  by  the  charters  or  by  the 
taage  pleaded,  and  upon  which  the  appellants  rely,  and,  if 
Uowed,  would  be  injurious  to  the  incorporation  of  guildry, 
Ad  also  destructive  to  the  constitution  of  the  burgh  of 
^erth.  In  the  charters  referred  to,  there  is  not  one  word 
Q  any  of  them  which  relates  to  the  eons  and  eone-in-law  of 
radesmen  having  like  privilege  of  entering  the  guildry  with 
nembers  of  the  trades'  incorporations  themselves,  or  with 
be  SODS  and  sons-in-law  of  guild  brethren.  Nor  was  there 
my  thing  in  these  charters  which  gave  them,  as  *^  trades- 
'  men  burgesses  of  the  town  of  Perth,  equal  rights  and  pri- 
'  vileges  with  the  merchant  calling."  And  as  to  the  usage 
vferred  to,  of  the  twenty-three  sons  and  forty-four  sons-in- 
aw  of  tradesmen  who  had  been  admitted  members  of  the 
^dry  incorporation  between  1686  and  1788,  this  could  not 
mpport  the  right  claimed,  because,  1st,  It  was  not  a  uni- 
onn  practice  or  usage,  noi;  were  the  admissions  granted  as 
Batter  of  right.  They  were  conferred  as  matter  of  favour, 
Ad  with  declarations  that  they  should  not  form  precedents 
Q  future.  Of  the  instances  adduced,  ten  at  least  were  ad- 
mitted under  such  express  declarations. 

After  hearing  counsel,  it  was 

Ordered  and  adjudged  that  the  interlocutors  complained 
of  be,  and  the  same  are  hereby  affirmed. 

For  the  Appellants,  John  Clerks  Thomas  W.  Baird, 
For  the  Respondents,  C.  Hope^  Ar.  Fletcher. 

Unreported  in  the  Court  of  Session. 


648  CASES  ON  APPEAL  PROM  SCOTLAND. 


GRAHAM 
V. 


1804.       Colonel  Thomas  Graham  of  Balgowan  J 

Execator  of  Lady  Christian  Qraham,  for-r  AppellafU; 
merly  Hope,         ...  5 

vHB,  &c.  w'lLLiAM  Hope  Weir,  Esq.,  general  Dis-  ^ 
ponee  of  the  Hon.  Charles  Hope  Weir,  / 
deceased ;  and  the  Right  Hon.  Charles  s.^  ^^  . 

Hope,  his  Majesty's  Advocate  for  Scot-  i       ^ 
land,  trustee  of  the  late  Lady  Charlotte  J 
Hope  or  Erskine,  -         -         - 

House  of  Lords,  20th  February  1804. 

Construction  of  Contract — ^Error — ^Executry — Domicile.— I 
regard  to  the  succession  of  the  Marquis  of  Aonandale,  the  parties  wk 
were  interested  in  his  executry,  after  his  decease,  entered  intoi 
agreement,  whereby  they  agreed,  that  if  any  of  them  should  predc 
cease  the  Marquis  before  their  shares  became  Tested  in  them,  tb 
ncTertheless  their  shares  should  go  to  their  children  or  next  of  kii 
instead  of  the  sunriyors.  The  agreement  was  general  in  itstermSiU 
did  not  distbguish  between  Scotch  and  English  executry.  It  wi 
subsequently  found  that  the  Marquis^  domicile  was  in  England.  On 
of  the  contracting  parties  afterwards  contended,  that  the  contne 
did  not  refer  to  the  executry  distributable  according  to  the  lawo 
England,  but  only  to  the  Scotch  executry.  Held  the  terms  tob( 
general,  and  to  comprehend  all  the  executry  of  the  Marquis,  wbe 
ther  in  England  or  Scotland,  without  distinction. 

The  Marquis  of  Annandale  was  possessed  of  large  herita 
ble  estate!!^  both  in  England  and  Scotland.  At  an  earh 
period  of  life  he  became  lunatic,  was  cognosced,  and  hii 
estates  in  both  countries  placed  under  management. 

A  large  moveable  fund  was  thus  accumulated,  which; 
after  all  deductions,  and  an  annual  sura  of  £1800  paid  C^ 
the  proportion  of  £981  out  of  the  English  estate  and  £81S 
out  of  the  Scotch)  for  the  lunatic's  support,  was  placed  OQl 
at  interetst, — the  proceeds  of  the  English  estates  in  tbe 
public  funds,  and  the  proceeds  of  the  Scotch  estates  in 
iieritable  or  moveable  bonds  in  Scotland ;  but  the  maDSge- 
nient  of  these  estates  was  kept  totally  distinct.  The  former 
under  the  Court  of  Chancery,  according  to  a  decree  m»J« 
in  Chancery  by  Lord  Chancellor  Hardwicke  in  1761,  which 
the  appellants  contended  was  founded  wholly  upon  the  con- 
struction, that  there  would  be  two  executries — an  Englisli 
and  JScoich  executry,  divisable  according  to  two  different 
laws ;  and  that  this  construction  was  assented  to,  understood) 
and  acted  npun  by  the  parties.  The  latter  by  the  Earl  of 
Hopetoun,  who  drew  the  interest,  and  frequently  changed 
the  securities  as  he  thought  proper.     His  Lordship's  ladj 
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aa  the  only  sister  then  alive  of  the  Marquis,  and  entitled        1804. 
sacceed  to  his  real  estates  on  his  death  without  issue,    ■■ 


id  intestate.  cbaham 

The  following  parties,  the  children  of  the  Countess  of    ^kir'  &c. 
lopetonn,  were  interested  in  the  Marquis'  executrv,  after 
is  decease,  viz.  the  Hon.  Charles  Hope  Weir,  Lady  Christ- 
m  Hope  or  Graham,  and  Lady  Charlotte  Hope  or  Erskine. 
'hey  entered  into  an  agreement,  whereby  they  agreed,  that 
f  either  or  any  of  them  *predeceased  the  Marquis  before  their  Dec.  23  and 
hare  of  the  executry  became  vested  in  them,  that  their  next  ^**    * 
)f  kin  should,  nevertheless,  be  entitled  to  their  share ;   and 
K)und  themselves  accordingly,  in  the  event  of  any  one  of 
ihem  predeceasing  the   Marquis,   before  such  vesting,  to 
nake  payment, orconvey  over,  one-third  of  the  said  executry, 
uther  to  the  next  of  kin,  or  to  their  executor  or  assignees. 

Nothing  was  mentioned  in  the  agreement  about  the  Eng- 
ish  or  Scotch  executry  ;  the  terms  used  being  general,  with- 
)iit  distinguishing  the  one  or  the  other  ;  and  the  parties  uu- 
leistood  that  the  whole  would  descend  according  to  the  law 
}f  Scotland. 

The  dowager  Marchioness  of  Aiinandale  was  still  alive, 
ind  had  married  a  second  time  Colonel  Johnstone,  with 
R^hom  she  had  children,  viz.  Eichard  Bimpde  Johnstone, 
Charles  Johnstone,  Charlotte  Henrietta  Johnstone,  who 
became  brothers  and  sisters  uterine  to  the  lunatic,  the 
Marquis  of  Annandale,  and  his  sister,  the  Countess pf  Hope- 
U)un,  the  latter  being  children  of  the  dowager's  first  mar- 
riage with  the  late  Marquis  of  Annandale.  It  had  been 
decided  in  Chancery  that  these  brothers  and  sisters  uterine 
were,  by  the  law  of  England,  entitled,  along  with  the  Coun- 
ter of  Hopetoun,  to  an  equal  share  of  the  Marquis'  execu- 
t7.  While  the  latter  was  entitled  also  to  the  whole  real 
estate  in  Scotland. 

The  above  agreement,  on  the  other  hand,  proceeded  on 
Ae  fooiing  that  the  executry  was  divisible  according  to  the 
law  of  Scotland,  and  that  if  any  of  the  contracting  parties 
predeceased  the  Marquis,  their  executors  could  claim  nothing 
hy  the  law  of  Scotland — the  whole  going  to  the  survivors, 
iipon  the  assumption  that  the  lex  loci  rei  sites  would  govern 
^ho  distribution.  Lady  Christian  Graham,  at  the  death  of  the 
vlarquis,  was  the  only  survivor  of  the  contracting  parties. 
Bat,  in  an  action  of  declarator  raised  by  the  brothers  uterine, 
0  have  it  found  that  the  deceased's  domicile  was  in  Eng- 
Ind,  and  that  they  were  entitled  to  share,  by  the  law  of 
England,  in  the  executry,  it  was  found,  by  decree  of  the 
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1804.       Court  of  Session,  ^^  That  George,  Marquis  of  Annandale, 
*'  was  domiciled  in  England,  and  that  his  personal  estate, 


GRAHAM  K  wherever  situated,  must  be  distributed  according  to  the 
wEiB,  &c.  **  law  of  England.  Find  that,  in  this  case,  the  same  divides 
Mar.  7, 1798."  into  three  equal  parts;  and  that  one  thereof  belongs  to 
''  the  petitioner.  Sir  Richard  Bempde  Johnstone,  another 
"  third  to  Charles  Johnstone,  brothers  uterine  of  the  said 
'*  Marquis,  and  the  remaining  third  part  to  Lady  ChristiaQ 
"  Graham,"  &c. 

Before  the  above  judgment  had  been  pronounced  the 
present  actions  of  declarator  had  been  raised — one  at  the 
instance  of  William  Hope  Weir,  as  representing  his  father, 
Charles  Hope  Weir,  who  had  predeceased,  against  Lady 
Christian  Graham,  founding  on  the  contract  above  set  forth, 
and  concluding  to  have  it  found  that  he  had  right  to  one-third 
of  the  proportion  of  the  Marquis'  executry,  whether  situated 
in  Scotland  or  England.  The  other  at  the  instance  of  the  re- 
spondent, the  Right  Hon.  Charles  Hope,  astrusteeand  execl^ 
tor  of  Lady  Charlotte  Erskine,  conceived  in  same  terms,  while 
Lady  Christian  Graham  raised  a  counter  action  of  declarator 
against  the  respondents,  concluding  to  have  it  found,  in  case 
it  was  adjudged  that  the  Marquis'  executry  fell  to  be  distri- 
buted according  to  the  law  of  England,  and  that  she,  as 
sole  nearest  of  kin,  by  the  law  of  Scotland,  was  not  entitled 
to  succeed  to  any  thing  in  that  character,  not  even  to  the 
personal  estate  within  Scotland,  but  only  as  one  of  the 
Marquis'  executors  in  England,  according  to  the  hw  of 
England,  then  that  the  foresaid  contract  would  have  no 
effect,  and  formed  no  claim  against  the  pursuer. 

All  these  actions  being  conjoined,  the  question  was,— 
Whether  the  written  contract  or  agreement  of  December 
1784,  between  the  late  Mr.  Charles  Hope  Weir  and  his 
two  surviving  sisters,  Lady  Christian  Graham  and  Lady 
Charlotte  Erskine,  was  intended  to  be  confined  to  the  move- 
able  executry  of  their  half  uncle,  the  late  Marquis  of  Annan- 
dale,  situated  within  Scotland  only,  and  distributable  by 
that  law  ;  or  was  intended  to  comprise  the  entire  moveable 
succession  wherever  situated,  whether  in  England  or  Scot- 
land ;  And  whether  there  was  any  error  in  the  essentials 
of  the  contract,  as  to  the  law  by  which  such  executry  was 
distributable,  such  as  voided  the  contract  ? 

The  Court,  on  report  of  Lord  Meadowbank,  pronounced 

May  15,1801.  this  interlocutor:  "  Having  advised  the  informations  for  the 

*'  parties,  in  the  conjoined  actions  of  declarator,  the  Lords 

"  assoilzie  William  Hope  Weir,  and  the  Eight  Hon.  Charles 
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**  Hope,  Esq.,  now  his  Majesty's  Advocate,  as  trustee  for       1804. 

"  the  deceased  Lady  Christian  Erskine,   from  the  whole    

"  conclusions  of  the  declarator  brought  at  the  instance  of     c»a»aii 

**  Lady  Charlotte  Graham,  now  deceased,  and  now  insisted    ^rsxa*  &c. 

"  in  by  Brigadier  General  Thomas  Graham,  her  only  son 

*'  and  representative,  and  decern ;  and  in  the  actions  of  de- 

"  clarator  brought  at  the  instance  of  William  Hope  Weir, 

"  and  the  Right  Hon.  Charles  Hope,  as  trustee  foresaid, 

'*  against  the  said  Lady  Christian  Graham  and  Brigadier 

''  General  Thomas  Graham,  decern,  conform  to  the  conoln- 

''  sions  of  the  respective  libels ;  but  find  expenses  due  to 

**  neither  party."* 

*  Opinions  of  the  Judges. 

15/A  ifoy  1801. 

Lord  Prbsidemt  Campbkll  said, — ^'  This  is  a  question  upon  the 
purport  of  a  contract  for  dividing  an  intestate  succession.  As  to  the 
act  22  and  23  Cha.  II.  c.  10,  it  says  expressly,  that  the  right  of 
representation  goes  no  further  in  collaterals  than  in  children  of  bro- 
thers and  sisters,  and  it  is  presumed  this  does  not  include  grand- 
children— 1.  e.  In  Mr.  Charles  Hope's  case,  his  children,  who  are 
grandchildren  of  Lady  Hopetoun,  the  sister,  and  therefore  that  they 
would  not  take  independent  of  the  contract — See  p.  27*  There 
might  have  been  room  for  maintaining  that  this  contract  should  have 
no  effect  at  all,  as  it  proceeded  upon  a  misconception  of  the  law,  in 
supposing  that  the  Marquis'  executry  would  descend,  according  to  the 
rules  of  intestate  succession  in  Scotland,  although  his  domicile  was  in 
England.  But  this  plea  has  been  waived.  And  it  does  not  occur  how 
the  general  words  of  the  contract  can  be  limited  so  as  to  make  it 
apply  to  Scotch  executry  only,  excluding  what  was  in  England." 

Lord  Methvbn. — "  I  am  clear  no  such  distinction  can  be  made." 

Lord  Armadale. — *'  I  am  of  the  same  opinion." 

Lord  Craig. — "  So  am  I." 

AdvUingy  I6//1  June. 

Lord  President  Campbell. — {Vidcj  Former  notes.) — *'It  was 
not  till  the  year  1778>  in  the  case  of  Elcherson,  (Davidson  v,  Elcher- 
son,  Mor.  4613,)  that  the  lawyers  and  judges  took  up  an  erroneous 
opinion,  that  the  rei  sitce  was  the  rule. 

<'  In  1751,  when  this  estate  was  first  managed,  it  is  not  pro- 
bable that  Lord  Uardwicke  had  formed  an  opinion  contrary 
to  the  authority  of  Erskine,  the  decision  of  Brown  of  Braid,  (28th 
November  17^9  Mor.  4604,)  and  the  legal  authorities  in  Eng- 
land. It  was  more  probable  he  was  under  a  mistake  of  a  different 
kind,  viz.  that  Scotland  was  the  domicile  of  Lord  Annandale,  a 
Scots  peer,  a  native  of  Scotland,  and  where  his  estate  lay,  and  that 
the  place  of  his  confinement,  as  an  insane  person,  was  not  to 
be  regarded.     This  accounts  for  his  making  no  distinction    be- 
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1804.  Od  reclaiming  petition  the  Court  adhered. 

— —  Against    these   interlocutors  the    present    appeal  wa0 

brought. 

a,  &c.        Pleaded  for  the  Appellant, — Though  the  agreement  1784: 
is  TECHNICALLY,  cxpressly,  and  specially  made  referable  to 
a  succession  so  described  as  to  be  exclnsiToly  appropriate 
to  the  Scotch  law  ;  and  though  the  three  contracting  par- 
ties entered  into  an  agreement,  after  a  decree  of  the  Lord. 
Chancellor  Hardwicke,  distingiushing  between  succession  to 
the  Marquis'  Scotch  executry  and   the    English,   yet  tb^ 
Lords  of  Session  have  refused  to  construe  the  agreement, 
as  made  with  a  view  to  any  such  distinction ;  and  a  writteii. 
contract,  which  is  limited  only  to  one  of  two  subjects,  novr 
stands  adjudged  by  the  Court  of  Session  to  comprise  both 
these  subjects.     In    other  words,  that  the   agreement  in- 
cludes and  refers  to    the  executry  both  in  England  and 
Scotland.     The  appellant  maintains  that  this  judgment  can- 
not be  maintained,  because,  on  a  sound  construction  of  the 
contract,  and  keeping  in  view  its  meaning,  and  that  principle 
upon  which  it  proceeded,  it  was  clearly  shown  that  it  bad 
reference  alone  to  the  Scotch  executry  of  the  late  Marqou) 
of  Annandale,    and    leaving  the  English  executry  to  be 
distributable  among  the  next  of  kin  according  to  the  Engliflk 
law.   The  whole  language  of  the  contract  points  at  a  succes- 
sion distributable   according  to  the  law  of  Scotland.    Its 
phraseology  applies  to  succession  only  ;  and  the  whole  object 
and  meaning  of  it  was  to  provide  against  the  Scotch  rule  of 
vesting  or   non-vesting  ;  and  by  an  agreement  to  make  it 
descend  as  if  it  had  vested  on  a  certain  contingency.  Hence, 
therefore,  the  respondents  can  claim  nothing  under  the  con- 
tract that  is  applicable  to  the  Marquis'  English  executry— 
that  as  sucli  part  of  his  executry  as  was  situated  in  Scot- 
land must  follow   the  domicile   of  the  owner,  which  was 
England,  all  the  executry  in  Scotland  therefore  was  to  be 
considered  as  English  executry  ;  but  that,  at  all  events,  the 

tween  Scots  and  English  executry,  as  he  seems  to  have  understood 
that  it  would  go  together  to  the  nearest  of  kin  by  the  law  of  Soot- 
land.  Before  the  year  17B4,  indeed,  the  Court  had  pronounced  tbe 
decision  in  the  case  of  Elcherson,  but  whether  Mr.  Erksine,  (the 
eminent  professional  gentleman  who  framed  the  contract),  was 
aware  of  this,  or  thought  the  point  settled,  does  not  appear.  A  mis- 
take, one  way  or  other,  if  it  has  any  effect  at  all,  ought  rathor  to  set 
aside  the  contract  altogether,  than  set  up  a  distinction  which  the 
deed  itself  does  not  make.  But  there  is  no  sufficient  evidence  of  the 
mistake,  or  what  the  nature  of  it  was." 
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agreement  could  not  be  held  to  extend  beyond  the  Scotch        i804. 
executry.  - 

Pleaded  for  the  Respondents, — By  the  above  agreement,     oraham 
Lady  Christian  Graham  bound  herself,  in  the  event  that  has     ^kib,'  &c. 
occurred,  of  her  surviving  the  Marquis  of  Annandale,  and 
her  brother  and  sister,  to  convey  and  make  over  two  just 
and  equal  thirds  of  the  executry  and  moveable  estate  of 
the  Marquis,  falling  by  death  to  her,  as  survivor  to  the  exe- 
cutors and  assignees  of  her  brother  and  sister.     The  words 
of  the  agreement  are  express  and  unambiguous,  and  indi- 
cate a  clear  intention  to  make  the  whole  executry  without 
distinction  the  subject  of  division.     And   although   there 
may  be  technical  terms  used  which  apply  only  to  Scotch 
executry,  yet  these  phrases,  so  used,  arise  solely  from  the 
deed  being  drawn   out  and   executed  in  Scotland,  where 
such  terms  are  common,  and  most  certainly  cannot  operate 
to  affect  or  explain  away  the  real  substantial  nature  and 
subject  matter  of  the  contracts,  which  had  in  view  the  whole 
executry  in  general.     And  it  would  be  of  the  most  danger- 
ous consequence  to  allow  a  critical  analysis  of  the  technical 
terms  used  in  the  agreement,  to  show  that  they  could  apply 
alone  to  Scotch  executry,  to  affect  the  clear  and  obvious 
meaning  of  the  contract.     Nor  is  it  any  answer  to  say,  that, 
by  the  law,  as  then  understood  in  Scotland,  the  contracting 
parties  knew  that  the  Scotch  executry  would  descend  upon 
the  principle  of  rei  sitce,  according  to   the  Scotch  law  of 
succession,  because  the  contract,  whatever  this  may  have 
been,  is  suflSciently  broad  to  carry  any  and  every  interest  in 
the  English,  as  well  as  in  the  Scotch  executry ;  besides,  it 
was  by  no  means  clear  that  the  lex  loci  rei  sitce  was  the  law 
of  Scotland  at  the  time.     It  was  a  doubtful  point  then  ;  and 
it  was  not  until  a  few  years  thereafter,    that  in  Bruce  v. 
Bruce,  and  Lashley  v.  Hog,  that  the  lex  domicilii  was  fixed 
as  the  rule  for  governing  in  all  such  cases. 
After  hearing  counsel, 

The  Lord  Chancellor  (Eldon)  said : — 
"  My  Lords, 

^'  I  rather  wished  that  a  noble  and  learned  Lord,  who  was  present  ^^^^ 
at  the  opening  of  this  cause,  and  paid  much  attention  to  the  appel-  ^^^^^^^y' 
lant*s  argument,  had  been  present  at  the  decision  of  it.  I  do  not 
think  it  necessary,  however,  to  move  for  a  delay  on  account  of  his 
absence.  I  believe  his  sentiments  to  have  been,  that  it  was  unneces- 
sary for  your  Lordships  to  hear  the  respondents'  counsel.  The  pro- 
perty at  issue  by  this  cause  is  of  very  great  value.  The  parties  are 
of  the  highest  possible  respectability,  and  the  counsel  on  both  sides 
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1804.        hare  argued  with  much  ahilitj.  Though  I  may  not  be  inclined  togiTe 
__«    more  than  its  due  weight  to  this  circumstance,  that  this  judgment 
DAVIDSON     was  unanimous,  yet  it  weighs  considerably  with  me,  as  it  respects  the 
interpretation  of  an  agreement  executed  in  Scotland  by  Scot^  pa- 
ties,  and  conceived  in  technical  language  of  the  law  of  Scotland. 

"  Having  listened  with  much  attention  and  anxiety  to  the  argu- 
ment maintained  for  the  appellant,  I  cannot  say  that,  in  my  opinion, 
I  have  heard  any  thing  to  convince  me  that  the  Court  below  had 
misconceived  the  meaning  of  the  parties  in  this  agreement.  The  rnltf 
of  the  House  do  not  allow  me,  in  a  case  of  affirmance,  to  state  the 
grounds  upon  which  I  think  this  judgment  may  be  supported.  I 
shall  therefore  content  myself  with  moving  an  affirmance  in  the 
usual  form." 

It  was  ordered  and  adjudged  that  the  interlocutorB  be, 
and  the  same  are  hereby  affirmed. 

For  Appellants,    Wm.    Adam^  Samuel  Romilly^  From 

Hargrave,  Mat  Rosi. 
For  Respondents,  Sp.  PerdvaU  C.  Hope,  Wm.  Alexander. 


(Mor.  p.  8599.) 

Harry  Davidson,  W.S.,  one  of  the  Free-)  jpjy^Hant  • 
holders  of  the  county  of  Stirling,  ) 

>  Respondent. 


The  Honourable  Captatn  Charles  El- 
piiiNSTONB  Fleming, 


House  of  Lords,  18tfa  April  1804. 

Retour — Freehold  Qualification — Valuation  op  Lands.— Ob- 
jections haying  been  stated  to  the  enrolment  of  a  freeholder  in  the 
county  of  Stirling,  in  respect  that  he  had  not  the  requisite  qualifica- 
tion in  land  to  the  amount  and  yalue  required  by  act  of  Parliament. 
Circumstances  in  which  this  objection  was  repelled,  his  retour  of 
service  containing  sufficienteTidenceof  the  yalue  of  the  Iand8,diBtiiict 
from  the  office  of  coroner,  which  office,  it  was  alleged,  was  of  do 
appreciable  value. 

At  a  meeting  of  the  freeholders  of  the  county  of  Stirling, 
for  electing  a  commissioner  to  senre  in  Parliament  for  that 
county,  a  claim  was  presented  for  the  respondent  to  have 
him  enrolled  as  a  freeholder,  as  heritably  infeft  in  all  and 
whole  the  lands  of  Easter  Glenboig,  together  with  the  office 
of  Coroner  in  the  county  of  Stirling. 

The  appellant  objected  to  this  claim  of  enrolment,  on  the 
ground,  1.  That  no  mandate  or  authority  had  been  prodll^ 
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ed  by  the  respondent's  agent  who  lodged  this  claim,  such       1804. 

being  necessary  in  regard  to  persons  out  of  the  kingdom  at    

the  time.  2.  That  there  was  no  proper  evidence  of  the  se-  ^^^J^®^^ 
parate  old  extent  of  the  lands  of  Easter  Glenboig,  which  he  flbmino. 
claimed. 

A  majority  of  the  freeholders  repelled  both  objections ; 
the  case  was  then  taken  to  the  Court  of  Session,  who  sus 
tained  the  first  objection,  and  ordered  his  name  to  be  ex- 
punged from  the  roll.  No  judgment  was  given  on  the 
second  point.  But  the.  respondent  having  returned  to  Scot- 
land, at  the  first  meeting  of  freeholders  which  occurred 
thereafter  (namely,  in  July  1802,)  for  the  purpose  of  elect- 
ing a  member  to  represent  the  county  in  Parliament,  he  ap- 
peared personally,  and  lodged  a  new  claim,  founded  both 
upon  his  title  to  the  lands  of  Glenboig,  &c.  and  also  as  ap' 
parent  heir  of  his  grandmother  Clementina  Lady  Elphin- 
stone.  Objections  were  stated  to  this  claim,  to  the  effect 
that  the  retour  of  his  service  to  the  lands  of  Glenboig  did 
not  afford  sufiScient  evidence  of  the  separate  old  extent  of 
the  lands  of  Easter  Glenboig,  exclusive  of  the  office  of 
Coroner,  or  "  Crownaire"  of  the  Sheriffdom  of  Stirling,  and 
the  latter  being  a  mere  heritable  office,  was  not  an  estate  in 
law  which  could  support  his  title  to  be  enrolled.  The 
court  of  freeholders  repelled  these  objections,  whereupon  a 
petition  and  complaint  was  brought  before  the  Court  of 
Session.  The  retour  ran  thus  :  '*  Hsdc  inquisitio  facta  fuit  in 
praetorio  burgi  de  Striviling,"  &c. ;  "  Obiit  ultimo  vestitus  et 
sasitus,"  &c.  "  de  totis  et  integris  quinquo  mercatis  terrarum 
de  Sister  Glenboig,  alias  Eneboig,  cum  molendino,  terris 
niolendinariis,  astrictis  multuris  ejusdem,  et  suis  pertinentiis 
quibuscunque  jacentibus  infra  vicecomitatum  de  Striviling, 
una  cum  officio  coronatoris  diet,  vicecomitatus  de  Striviling. 
The  descriptive  clause  was  then  followed  by  the  valent  clause 
thus :  ^^  Et  quod  diet,  tcrrse  de  Easter  Glenboig,  cum  mo- 
lendino, terris  molendinaris,  astrictis  multuris  ejusdem,  et 
suis  pertinentibus  una  cum  officio  coronatoris  prsedict. 
Talent  nunc  per  annum  summam  dicem  librarum  monetse 
Regni  Scotise ;  et  quod  valuerunt  tempore  pacts  summam 
quiuque  mercarum  monetse  praadict.,"  &c. 

The  respondent  contended  that  when  the  valent  clause 
and  the  descriptive  clause  were  taken  together,  the  retour 
proved  that  the  lands  of  Easter  Glenboig,  and  the  perti- 
nents, are  40a.  of  old  extent  and  upward.  The  descriptive 
clause,  stating  Easter  Glenboig  to  be  a  five  merk  land,  and 
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1604        that  sum  agreeing  with  the  valent  clause,  thus  affords  suffi- 

cient  proof  itself  that  the  value  retoured  was  for  the  lands  and 

DAVIDSON    ^j^^  proper  pertinents  of  the  lands  alone,  and  not  for  the 
FLEMING,     lands  and  the  office  of  coroner  jointly.     The  appellant  con- 
tended that  the  office  of  coroner  was,  by  the  retour,  taken 
in  conjunction  with  the  lands  of  Easter  Glenboig,  and  the 
mill,  mill  lands,  and  pertinents.     That  the  lands  and  office 
were  extended  or  valued  together  in  one  sum  of  five  merks 
of  old  extent ;  and  as  it  was  impossible  to  say  how  much  of 
that  sum  was  the  value  of  the  lands,  and  how  much  the 
value  of  the  office,  so  as  to  discriminate  the  one  from  the 
other,  there  was  no  legal  evidence  of  the  subjects  he  pos- 
sessed being  a  40s.  land  of  old  extent,  as  required  by  tbe 
act  1681.     It  was  answered  by  the  respondent,  that  no  part.*^ 
of  the  five  merks  mentioned  in  the  retour  was  to  be  ascrib--- 
ed  to  the  office,  but  that  the  whole  was  the  extent  or  vala^ 
of  the  lands  and  pertinents. 
Mar.  9,  1808.     The  Court  found  '*  that  the  freeholders  did  right  in  en- 
"  rolling  the  said  Hon.  Charles  Elphinstone   Fleming,  in 
*'  virtue  of  his  titles  to  the  lands  of  Glenboig  and  others, 
*'  and  therefore  dismiss  the  complaint,  and  decern." 

Against  this  interlocutor  the  present  appeal  was  brought 
to  the  House  of  Lords. 

After  hearing  counsel, 

The  Lord  Chancellor  (Eldon)  said — 
•*  My  Lords, 

*'  The  question  at  issue  in  this  cause  is.  Whether,  according  to  the 
true  exposition  of  a  certain  retour,  the  respondent  is  entitled  to  he 
enrolled  as  a  freeholder  of  the  county  of  Stirling  ? 

''  It  arises  out  of  an  act  of  the  Parliament  of  Scotland,  passed  in 
1681.  c.  21.   1681,  amended  by  an  act  of  the  16th  of  his  late  Majesty.     By  the 
first  act,  it  is  provided,  that  no  person  should  vote  in  the  election  of 
16  Geo.  II.     commissioners  for  shires  or  stewartries  in  Scotland,  unless  he  was 
c.  1 1.  infeft  and  in  possession  of  a  40s.  land  of  old  extent.     By  tbe  other, 

it  is  provided  that  such  old  extent  should  only  be  proved  by  a  re- 
tour of  the  lands  of  a  date  prior  to  16th  September  1681.  Upon 
these  acts  we  are  called  to  decide,  whether  or  not  the  respondent, 
claiming  on  the  lands  of  Easter  Glenboig  and  other  subjects,  has 
duly  proved  that  his  lands  are  of  the  value  duly  required  by  law  ? 

''  When  this  claim  was  made  to  the  Court  of  Freeholders,  the 
respondent  was  admitted  to  the  roll.  This  produced  a  complaint  to 
the  Court  of  Session  by  Mr.  Davidson,  one  of  the  freeholders,  pray- 
ing the  Court  to  find  that  the  freeholders  had  done  wrong  in  enroll- 
ing the  claimant. 
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'^  In  this  complaint,  he  insisted  upon  this  more  especial  ground, 
that;  it  did  not  appear  from  the  retour,  that  the  respondent  had  a 
5u  fiScient  qualification.  In  his  pleadings,  however,  he  alluded  to  ano- 
'li«r  ground  of  complaint,  made  by  another  freeholder,  that  the  re- 
spondent was  not  the  apparent  heir  in  a  certain  estate.  It  had  been 
ttf>on  a  claim,  and  on  two  grounds,  jointly,  namely,  the  apparency 
*^<i  the  qualification,  instructed  by  the  retour,  that  the  freeholders 
ha.d  enrolled  the  respondent. 

**  Upon  this  point  an  objection  has  been  stated  on  the  releyancy 

^y  the  respondent.    With  deference  to  the  rules  that  may  obtain  in 

B^eh  cases  in  the  Court  of  Session,  I  have  little  difficulty  in  saying, 

^h«tt  those  of  your  Lordships  who  are  acquainted   with  the  pro- 

<^eedings  in  the  courts  of  this  country  must  feel  surprised  that  one 

person  could  avail  himself  of  the  objections  stated  by  another.     If 

such  a  matter  had  come  before  an  English  court  it  would  have  been 

difficult  to  have  given  judgment  on  a  ground  of  complaint,  which 

was  only  stated  in  a  different  complaint  brought  by  a  different  party, 

and  therefore  which  could  only  be  effectual  when  coupled  with  the 

complaint  of  that  person. 

^'  But  I  pass  this  by,  as  merely  a  point  of  practice  of  the  Court  of 
Session.  In  matters  of  this  nature,  I  know  of  no  principle  more 
safe  than  to  adhere  to  whatever  I  find  sanctioned  by  established 
practice. 

"  When  the  question  was  further  agitated  before  the  Court  below, 
I  should  be  doing  great  injustice  were  I  to  withhold  my  warmest 
commendation  from  the  most  anxious,  the  most  learned,  and  most 
efficacious  endeavours  of  the  counsel  on  both  sides.  The  Court,  at 
pronouncing  judgment,  was  nearly  equally  divided.  In  the  notes 
of  their  opinions,  which  have  been  handed  to  us,  it  was  very  obvious 
that  they  have  felt  great  anxiety  to  do  justice  in  this  difficult  sub- 
ject. 

"The  cause  was  also  argued  at  your  Lordships'  bar  with  great 
ability.  I  pledge  myself  to  the  parties,  to  your  Lordships,  and  to 
the  public,  to  have  given  myself  the  most  anxious  attention  to  this 
subject  ;  and  if  I  am  in  an  error  in  having  formed  an  opinion,  that  it 
would  not  be  fit  to  reverse  the  interlocutors  in  the  present  case,  I 
can  only  say  that  I  have  not  adopted  this  opinion  without  the  most 
mature  consideration.  I  have  also  attended  to  all  the  decisions 
upon  similar  questions,  which  were  within  my  research,  and  of  those 
decisions  I  may  say,  that  it  is  out  of  the  reach  of  my  talents  to  re- 
concile them  with  each  other. 

•*  When  the  question  is  asked,  if  this  retour  affords  sufficient  evi- 
dence of  the  requisite  old  extent  of  the  respondent's  lands,  I  take  it 
that  this  question  is  to  be  answered  by  a  critical  attention  to  all  parts 
of  the  retour,  to  all  that  is  found  within  its  four  corners  (to  use  a 
phrase  of  Lord  Kenyon  s),  and  by  attending  also  to  the  decisions 
which  have  been  given  on  similar  subjects* 
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clause. 


"  This  brings  me  to  consider  the  words  of  the  retour  itself,  pre- 
mising, that  each  and  every  part  of  it  is  given  upon  the  oaths  of  the 
inquest  (Here  his  Lordship  read  the  retour,  and  afterwards  recar- 
red  to  the  different  clauses.) 

**  Obiit,  &c.  ^  de  totis  et  integris  quinque  mercatis  terrarum  de  Eister 
'  Glenboig,  cum  molendino  terris,  molendinarii^,  astrictis  multaris 
'  ejusdem,  et  suis  pertinentibus,  quibuscunque  jacentibus  infra  vice- 
^  comitatum  de  Striviling,  una  cum  officio  coronatoris  diet,  viceco- 
'  mitatum  de  Striviling/  &c.  Upon  thjs  part  of  the  retour,  I  may 
observe,  that  I  should  have  thought,  what  was  introduced  by  the 
word  *  cum*  was  to  be  understood  as  a  difiPerent  subject  from  what 
preceded  it,  were  I  not  persuaded  from  other  retours,  and  the  de- 
cisions  upon  them,  that  this  word  was  not  necessarily  an  introduce 
tion  of  a  new  subject 

**  I  lay  little  stress  on  the  word  *  pertinentiis,*     I  lay  more  on 
the  words  ^jacentibus,*  d^c.  as  importing  a  conclusion  of  the  subject 
first  introduced.     Here  the  office  of  coroner  is  mentioned. 

^^  If  the  construction  depended  only  upon  this  descriptive  clause, 
I  can  put  no  sense  upon  it  but  this,  that  it  was  meant  to  describe  ^ 
five  merk  land,  or  land  of  the  value  of  five  merks ;  and  this,  whe- 
ther the  office  had  any  value  attached  to  it  or  not     It  was  not  very 
strongly   pressed  that  such  an  interpretation  as  I  have  stated  wcu 
not  to  be  given  to  the  descriptive  clause,  if  it  was  ruled  by  the  vu- 
lent  clause* 

'^  It  was  strongly  put  at  the  bar,  and  in  the  Court  below,  that  the 
mill  and  mill  lands  were  also  included  in  the  descriptive  clause; 
and  though  the  mill  lands  were  of  some  pecuniary  value,  yet  thej 
were  included  with  the  other  lands  in  the  valent  clause  in  the  co- 
mulo  value  of  five  merks ;  so,  in  like  manner,  it  was  argued,  that 
some  part  of  this  value  was  to  be  ascribed  to  the  office. 

*< '  Et  quod,  &c.  est  legitimus,  <!^c.  de  dictis  terris  cum  molen- 
^  dino  et  pertinentibus  ac  officiis,'  &c.  Here  you  will  observe  that 
the  mill  lands  are  not  specially  mentioned,  but  included  under  the 
words  '  dictis  terris  /  and  the  office  is  again  mentioned  as  a  distinct 
species  of  property. 

'^  From  this  part  of  the  retour,  it  appears  that  the  whole  of  what 
was  landed  property  in  the  retour,  would  have  passed  under  the 
description  of '  quinque  mercatis ;'  and  that,  if  the  office  of  coroner 
had  formed  no  part  of  the  retour,  that  the  cumulo  valuation  of  fire 
merks  would  have  covered  not  only  this  five  merk  land,  but  also 
the  other  landed  property. 

«  ^  Et  quod  dictse  terree,  &c.  cum  molendine,  &c  una  cum  officioi 
'  &c.  valent,'  &c.  It  has  been  argued,  that  this  clause  is  the  one 
principally  to  be  regarded ;  that  it  contradicts  the  descriptive  danse; 
that  it  imports  that  the  office  was  of  some  value,  though  the  precis 
value  was  not  set  out ;  and  that  as  the  five  merks  value  was  put 
upon  the  whole  subjects,  it  meant,  that  the  whole  taken  together 
were  of  the  value  of  five  merks. 
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"  In  my  opinion,  the  grounds  for  forming  an  opposite  conclusion,        1804. 

and  affirming  the  decision  of  the  Court  below,  are  satisfactory.    

First,  I  take  the  words,  *  diclas  terrce,'  to  be  the  same  as  if  the  words  nAviDsoN 
of  the  descriptive  clause  had  been  repeated  in  the  Talent  clause,  and 
then  the  valent  clause  would  have  stood  thus  : — *  Et  quod  quinque 
*  mercatse  terrarum,  <!^c.  cum  molendino,  &c.  una  cum  officio,  <!^c. 
'  valent,'  &c.  This,  in  English,  would  have  been  that  the  lands  of 
Easter  Glenboig  were  a  five  merk  land,  but  that  these  lands,  when 
joined  to  the  mill  and  mill  lands  and  office  of  coroDer,  were  only 
of  the  value  of  five  merks. 

**  If  the  valent  is  to  be  construed  as  if  totidem  verbis,  the  same  with 
the  descriptive  clause,  and  thus  stating  the  lands  to  be  a  five  merk 
land,  it  is  impossible  to  put  the  construction  upon  it  contended  for 
by  the  appellant,  if  it  can  be  shown  that,  in  other  cases  which  have 
received  judicial  decision,  offices  of  the  same  or  of  a  similar  nature, 
have  been  retoured  as  having  no  valuation.  Now,  I  think  that  more 
than  one  decided  case  appears,  where  lands  and  an  office  are  re- 
toured  as  of  a  cUmulo  value,  but  which  were  so  dealt  with,  the  office 
being  not  more  than  mentioned  in  the  valent  clause,  was  held  as  no- 
thing, and  that  the  valuation  was  to  be  laid  on  the  lands  alone.  In 
some  of  these  cases,  the  office  of  coroner  was  in  this  situation. 

"  If,  as  I  understand  the  words  '  dictiB  ierrce,*  the  lands  alone  are 
to  be  held  as  a  five  Inerk  land,  it  necessarily  follows  that  the  office 
must  be  held  as  having  no  valuation.  This  appears  to  have  been  the 
opinion  of  the  majority  of  the  Court.  I  have  had  infinite  difficulty 
in  bringing  my  mind  to  assent  to  this,  but  it  is  the  conclusion  I  have 
ultimately  come  to. 

*'  Of  the  cases  formerly  decided,  I  shall  not  enter  into  any  examin- 
ation ;  I  may  barely  state,  that  if  the  opinion  of  some  of  the  judges 
can  be  reconciled  with  all  former  cases,  the  judgment  now  in  ques- 
tion cannot  be  so  reconciled.  This  judgment  appears  to  me  to  coin- 
cide with  some  of  these  cases,  but  to  be  contradictory  to  others  of 
them.  Some  of  the  former  decisions  I  never  can  accede  to,  others 
appear  to  me  to  be  satisfactory. 

"  Though  it  may  be  unusal  in  this  House  to  state  any  grounds 
for  moving  the  affirmance  of  a  judgment.  I  deemed  it  right  to 
say  so  much  in  the  present  case.  The  whole  question  is,  if  there 
be  within  the  four  corners  of  this  retour  sufficient  evidence  that  the 
respondent's  lands  are  of  the  value  required  by  law  ?  I  answer  that,  in 
my  opinion,  there  is.  And,  in  making  this  answer,  I  give  due 
weight  to  every  part  of  the  retour ;  for  whether  more  or  less  weight  is 
to  be  given  to  the  valent  clause,  we  are  bound  to  give  du^  weight  to 
every  clause,  construing  anyone  part  by  the  whole;  and  construing  the 
valent  by  the  descriptive  clause,  if  such  a  construction  be  necessary, 
from  the  import  of  the  whole. 

^<  I  shall  move,  in  the  usual  form,  that  the  decree  should  be  re- 
versed, meaning  to  vote  in  the  negative  of  this  proposition. ** 


560  CASES  ON  APPEAL  FROM  SCOTLAND. 


1804. 


FLEMING. 


^___^__^  Earl  op  Rosslyn. 

i>AviDsoN         "  I  do  not  entertain  a  doubt  but  this  judgment  ought  to  be  affirm- 
V*  ed.  In  a  maze  of  contradictory  cases,  the  Court  appears  to  hare  pro- 

ceeded in  a  safe  way. 

"  The  cases  formerly  decided  upon  similar  subjects,  may  be  ranged 
in  two  classes.     I  recollect  the  circumstances  of  many  of  these.     One 
class  is  extremely  strict  and  serere,  and  fickle  in  their  interpretation 
of  the  instruments  called  retours.     Retours  are  often  drawn  up  with 
inaccuracy,  nor  are  they,  strictly  speaking,  framed  in  the  words  of  thc^ 
Jury,  but  prepared  by  the  clerk  to  the  Inquisition.     This  class  o^ 
cases  had  its  origin  in  a  practice  then  yery  common,  the  making  (v-y 
nominal  and  fictitious  rotes,  to  which  the  Court  was  adverse.     Tht^ 
practice  consisted  in  a  person  possessed,  for  instance,  in  a  £20  laxk^ 
of  old  extent,  dividing  it  into  ten  freeholds  of  forty  shillings  each,  so 
as  to  make  ten  rotes.    To  prevent  this,  the  act  16  Geo.  II.  said 
that  you  should  be  obliged  to  show,  in  proof  of  your  qualification,  a 
retour  prior  in  date  to  1081. 

*'  These  retours  were  also  found  very  convenient  for  the  purpose 
of  making  nominal  and  fictitious  votes.  And  the  retours  themselres, 
which  were  entitled  to  great  indulgence  from  their  antiquity,  often 
suffered  by  the  decisions  of  the  Court,  from  being  found  in  bad  com- 
pany. 

"  But  now  that  these  votes  are  utterly  gone,  and  all  apprehensions 
with  regard  to  them  removed,  the  Court  has  adopted  a  more  liberal 
mode  of  interpretation  with  regard  to  retours.  I  feel  great  satiifiic- 
tion  in  the  determination  they  have  given  upon  this  case." 

it  was  ordered  and  adjudged  that  the  interlocutor  com- 
plained  of  be,  and  the  same  is  hereby  affirmed. 

For  Appellant,  Wm.  Alexander,  Math,  Ros8y  Wm.  Robert- 

aorij  David  Boyle,  J.  Abercromby. 

For   Respondent,    Wm.     Adam,   Henry  Erskine,  John 

Clerk,   Wm,  Ersldfit 

Appellant's  authorities.  Sir  Michael  Stuart  v.  Campbell,  22d  Feb. 
1745,  Falc.  Dec;  Murray  of  Broughton  «.  Clark,  14th  July  1774, 
(Wight's  Election  Cases,  p.  170);  M'Dowall  v.  Buchanan,  20tli 
Feb.  1787,  Fac.  Coll. 

Respondent's  authorities,  Campbell  r.  Freeholders  of  Renfrew* 
18th  Jan.  1745;  Colquhoun  of  Luss  v.  Voters  of  Dumbart(Huluie« 
5th  Feb.  1745,  Falc.  Dec;  Fletcher  v.  Ferrier,  23d  Jan.  178U 
(Wight's  Election  Cases) ;  Tod  v.  Miller,  2(Hh  Feb.  1787,  Fw^ 
Coll. 
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(Mor.  p.  14301.) 
James  Hunter,  Esq.  of  Seaside,  and  John* 


Little,  William  Little,  Andrew  LiT-f    j      n    * .  ^^^^'  ^^ 

TLE,  and  George  Little,  his  Tacksmen!  '       kinnool. 


} 


1804. 

HUNTER,  &C. 

V. 


of  his  Salmon  Fishings, 
Bight  Hon.   Robert,  Earl  of  Kinnoul,\ 

William  Lord  Gray,  Sir  Thomas  Mon-i^  ^         //    / 
orief,  Bart.,  and  his  Tutors,  The  Provostj 
and  Magistrates  of  the  Town  of  Perth,  &c./ 

House  of  Lords,  9th  May  1804. 

Salmon  Fishing — New  Mode  of  Fishing. — The  appellant's  lands  of 
Seaside  were  situated  on  the  Taj,  about  fifteen  miles  below  the 
city  of  Perth,  where  it  is  about  two  miles  broad  at  full  tide ;  but, 
when  the  tide  retired,  the  proper  channel  of  the  rirer  Tay  was 
only  about  half  a  mile  in  breadth,  and,  consequently,  a  great  area  of 
fifteen  acres  of  sand  was  left  dry.  On  this  he  made  an  enclosure, 
by  means  of  stakes  and  netting,  contrired  in  such  a  manner  as  to 
open  as  the  tide  flowed,  and  shut  when  it  ebbed.  He  alleged,  that 
as  the  water  was  always  salt  at  that  place,  and  as  the  acts  of  Parlia- 
ment did  not  apply  to  arms  of  the  sea,  or  to  friths  or  estuaries,  but 
only  to  riyers,  he  had  a  right  to  do  so.  In  an  action  at  the  instance 
of  the  superior  heritors,  held  these  stake  nets  illegal.  Affirmed  in 
the  House  of  Lords. 

The  appellant,  Mr.  Hunter,  is  proprietor  of  lands  situated 
on  the  north  bank  of  the  Frith  of  Tay,  and  about  fifteen 
miles  farther  down  the  frith  than  the  town  of  Perth.  His 
grant  was  simply  of  a  fishing  in  the  Water  of  Tay^  opposite 
to,  or  bounding  his  estate  of  Seaside  and  Auchmuir.  He 
had  let  his  right  of  salmon  fishing  to  the  other  appellants ; 
and,  at  the  place  where  the  tide  rises,  the  land  on  the  side 
where  Mr.  Hunter's  property  lies,  being  covered  with  water 
to  a  great  extent,  exhibited  at  low  water  a  large  tract  of 
sand.  Upon  these  sands,  by  means  of  netting  fastened  to 
stakes,  and  which  rose  and  fell  with  the  tide,  the  Messrs. 
Little  formed  an  enclosure  of  fifteen  acres,  having  the 
stakes  so  disposed  obliquely  up  and  down  the  frith  as  to  snare 
the  fish  into  the  netting.  The  netting  was  ten  feet  high, 
supported  by  poles.  The  meshes  of  the  netting  were  of 
strong  cord.  At  the  end,  and  near  to  the  south  extremity, 
at  a  small  run  of  water,  there  was  an  opening  furnished  with 
sort  of  valves,  contrived  for  admitting  all  the  fish  which  came 
with  the  rising  tide,  and  for  preventing  their  passage  out 
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1804.       when  the  tide  fell.     The  valves  were  formed  of  netting*) 
which  were  fastened  at  the  top,  bat  were  loose  at  the  bottonts, 


HUNTBB,  &c.  and  floated  with  the  tide.     The  respondents  are  propri- 

EABL  OF     ^^^^  ^^  ^^^  salmon  fishing  above  Mr.  Hunter's,  and  w>u 
KiNNooL,  &c.  finding   their  fishings  much  injured,   if  not  entirely  de« 
stroyed,  by  these  erections  on  the  part  of  Mr.  Hunter's 
tenants,  they  presented  a  bill  of  suspension  and  interdict, 
and  also  brought  a  declarator.    The  question  was.  Whether 
the  acts  of  Parliament,  regulating  the  salmon  fishing  iq 
Scotland,  and  which  prohibit,  in  general,  the  use  of  cmives, 
yairs,  and  similar  machinery^  in  that  part  of  the  river  where    j 
the  flow  and  ebb  of  the  tide  is  perceptible,  prohibited  the    I 
erection  of  such  machinery  as  the  present,  on  the  sands  op- 
posite to  Mr.  Hunter's  lands  of  Seaside  ? 

On  the  one  side,  it  was  contended  that  the  machineij 
here  used  was  nothing  more  than  what  was  called  ayairin 
Scotland.  On  the  other  side,  it  was  maintained  that  the  acts  | 
of  Parliament  could  not  be  construed  to  include  and  apply 
to  estuaries  or  friths  which  are  mere  arms  of  the  sea;  bat  it 
was  admitted  here,  where  the  nets  were  fij[ed,  that  the 
water  was  at  all  times  salt. 

The  acts  seem  only  to  mention  rivers.  The  act  1563,  c. 
68,  has  this  exemption,  *'  Providing  always,  that  this  tct 
''  shall  in  no  way  be  extended  to  the  cruives  and  yairs  upon 
"  the  water  of  Solway."  On  the  one  side,  it  was  argued 
that  this  exemption  proved  that  all  waters  in  the  situation 
of  the  Solway,  that  is,  all  arms  of  the  sea,  or  estuaries,  were 
exempted.  While,  on  the  other  hand,  it  was  contended 
that  it  proved  the  reverse,  namely,  that  all  estuaries  exeepi 
the  Solway  were  included  under  the  acts,  and,  consequent- 
ly, that  the  Tay  was  to  be  held  as  included.  It  was,  be- 
sides, pleaded,  that  the  custom  uniform  among  all  the  pro- 
prietors of  fishings  on  the  Tay  was  by  net  and  cobble. 

The  Court  of  Session  passed  the  bill  of  suspension,  to  the 
effect  of  trying  the  question  along  with  a  declarator  at  nme 
time  brought  and  conjoined  with  it.  The  defenders  (appd- 
lants),  besides  objecting  to  the  want  of  title,  argued,  Ist.'Diit 
the  machinery  complained  of  was  not  such  as  the  statutes  pro- 
hibited ;  the  statutes  only  mentioned  cruives  and  yain,  tnit 
their  machinery  was  confessedly  not  a  cruive,  and  neitherwas 
it  a  yair,  which,  at  the  time  of  the  enactments  founded  on, 
was  said  to  be  a  dam  or  enclosure  in  the  bed  of  a  river, 
formed  of  boards  and  wicker  work.  2d.  That  the  situaHai^ 
of  their  machinery  was  not  that  in  which  the  statutes  mea^ 
to  prohibit  the  engines  complained  of.     The  acts  were  di- 
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rected  against  engines  in  the  bed  or  alveus  of  a  river,       igQ^^ 
whereas  their  machinery  was  upon  the  lands,  at  a  consider- 


able distance  from  the  river  or  channel  at  low  water.     And  hunter,  &c. 
it  was  clear,,  from  the  whole  tenor  of  the  statutes,  that     b^rlof 
they  had  ih  view  the  fisheries  in  rivers  only ;  or,  at  most,  kimnoul,  &c. 
on  the  sides  of  rivers,  whereas  the  machinery  in  question 
was  really  in  the  sea,  or  on  land  covered  at  full  tide  only 
by  the  ocean,  and  by  salt  water.    3d,  That  the  works  were 
constructed  so  as  not  to  impede  the  passage  of  the  fry,  or 
young  salmon,  up  and  down  the  river,  the  meshes  of  the  nets 
being  twelve  inches  in  circumference. 

The  Court,  of  this  date,  suspended  the  letters  simpliciter,  Mar.  3, 1801. 
and  repelled  the  defences  in  the  declarator.  And,  on  re- 
claiming petition,  adhered.  The  decree  was  in  these  Jan.  26, 1802. 
words : — "  Find  that  the  defenders'  mode  of  fishing  is  in- 
''jurious  to  the  pursuers'  fishings,  and  that  they  have  a 
'*  right  to  put  a  stop  to  the  said  mode,  or  to  any  other  mode 
"  of  fishing  nofc  formerly  used  in  that  part  of  the  Tay : 
**  Find  that  the  said  James  Hunter  of  Seaside,  the  proprie- 
"  tor  of  the  said  fishing,  and  the  said  John  Little,  and  the 
"  other  tenants  thereof,  and  the  servants  employed  by  them, 
"  have  no  right  to  use  the  fishing  in  the  manner  described, 
"  or  in  any  other  manner  not  hitherto  used  in  that  part  of 
'*  the  river,  whereby  the  pursuers'  fishings  in  the  higher 
**  parts  of  the  river  are  injured ;  and  decern  and  ordain  the 
**  said  James  Hunter,  the  proprietor  of  the  said  fishings, 
*'  and  his  tenants,  to  remove  and  demolish  the  works  de* 
**  scribed,  erected  by  them,  or  by  their  directions,  in  the 
"  river  Tay,  and  prohibit  and  discharge  them  from  erecting 
**  any  such  works  in  time  coming." 

Against  these    interlocutors    the    present    appeal  was 
brought  to  the  House  of  Lords. 

Pleaded  for  the  Appellants. — 1.  The  appellants  have  an 
undisputed  right  of  salmon  fishing  in  the  Tay,  and  expe- 
rience has  amply  proved  that  there  are  abundance  of  sal^ 
mon  to  be  found  on  their  shores.  But  it  is  undeniable  that 
the  appellants  could  not  fish  to  any  advantage  by  means  of 
net  and  cobble,  and  that  the  machinery  which  has  been 
mad«  use  of  by  them  since  1797,  or  some  other  apparatus  of 
a  similar  kind,  is  alone  calculated  for  the  situation.  The 
patrimonial  interest  of  the  appellants,  therefore,  to  maintain 
their  right  to  carry  on  their  salmon  fishery,  by  a  mode  of  fish- 
ing from  which  they  derive  material  benefit,  but  without  which 
their  title  to  fish  salmon  would  be  little  better  than  a  name, 
ieTobvious  and  strong.  2.  On  the  other  hand,  the  respondents 
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1804.       ^^^^  1^0  f&ur  patrimonial  interest  to  oppose  the  method  of 
fishing  for  salmon  practised  by  the  appellants,  and,  of  oon- 


BUNTBB,  &o.  sequence,  their  title  to  insist  in  this  action  oaght  not  to  be 
SABL  OF     sustained.    They  have  not  been  able  to  show,  neither  hsTe 

KiNNouL,  &c.they  ventured  to  assert,  that  the  number  of  fish  caught  by 
them  since  the  appellants  began  to  fish  for  salmon  in  the 
manner  now  complained  of,  has  been  less  than  in  former 
years.  It,  indeed,  the  method  of  fishing  practised  by  the 
appellants  is  a  legal  method,  it  would  not  be  a  sufficient 
reason  for  preventing  them  to  exercise  it,  that,  in  its  efiecte, 
it  had  diminished  the  number  of  salmon  taken  by  the  re- 
spondents ;  for  every  person  is  entitled  to  use  his  property 
in  the  manner  most  beneficial  to  himself,  whatever  conse- 
quences may  result  to  his  neighbour,  if  only  he  does  not  act 
m  emulationem.  The  respondents'  fishing  has  never  been 
decreased,  and  therefore  they  have  no  cause  to  complain. 
3.  To  fish  at  all  upon  the  Tay,  opposite  to  the  appellants' 
lands,  resort  must  be  had  to  other  means  than  that  by  net 
and  cobble,  because  such  apparatus,  with  reference  to  the 
situation,  would  be  next  to  useless,  in  carrying  on  the  fish- 
ery in  order  to  yield  any  practical  benefit  to  the  proprietor. 
It  is  therefore  the  necessity  of  the  situation  which  forces 
the  appellants  to  resort  to  other  means  of  carrying  on  the 
fishing ;  and  this  necessity,  and  the  peculiarity  of  the  ntna- 
tion  of  the  appellants'  fishings,  are  just  precisely  what  lesd 
to  the  question.  Whether  acts  against  fixed  machinery  in 
fishing,  can  at  all  apply  to  his  fishings  ?  The  statutes,  they 
contend,  are  inapplicable,  1st,  Because  they  do  not  apply 
to  machinery  placed  on  the  shores  of  friths,  at  a  distance 
from  the  alveus  or  channel  of  rivers,  at  low  water,  and  on 
sands,  as  is  the  appellants'  case.  2d,  Because  the  statutes 
point  only  against  fishing  at  the  alveus  or  beds  of  rivers,  by 
means  of  cruives  or  yairs  only,  or  at  mill  dams ;  but  do  not 
contain  any  expression  which  can  include  the  appellants' 
machinery.  3d,  Because  the  main  object  of  the  statutes 
being  to  encourage  the  breed  of  salmon,  by  protecting,  on 
the  one  hand,  the  fry,  and,  on  the  other,  the  growth  of  fish 
in  going  up  and  down  the  river,  they  cannot  apply  to  the 
appellants'  engines,  placed  so  far  from  the  channel  of  the 
river  as  to  cause  no  obstruction  whatever. 

Pleaded  Jbr  the  Respondents.— 1.  The  machinery  used  by 
the  appellants  in  their  fishings  is  of  an  illegal  nature,  not 
only  at  common  law,  but  as  being  prohibited  by  various  acts 
of  Parliament  2.  This  machinery  is  necessarily  injurious  to 
the  fishings  in  the  superior  parts  of  the  river,  and  therefore 
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prejadicial  to  the  fishings  of  the  respondents,  by  diminish-       i804. 
ing  the  number  of  fish  which  would   otherwise  frequent 


them,  and  this  not  only  by  exhausting  the  fish  in  the  river,     ^^^  ®' 
but  by  impeding  the  passage  up  the  river  of  those  ggj^  ^^'^^■^^b^**^ 
which  the  appellants  do  not'  catch.     3.  And  the  respond-    h*hubdo. 
ents  having  a  sufficient  title  and  interest  to  insist  in  this 
action,  without  the  concurrence  of  any  public  prosecutor, 
they  are  entitled  to  interdict  to  stop  these  illegal  fishings. 

After  hearing  counsel,  it  was 

Ordered  and  adjudged  that  the  interlocutors  be  affirmed. 

For  Appellants,  C.  Hopet  Samuel  Bomilly,  Math.  Ross^  M. 

Nolan,  David  Monypenny. 
For  Respondents,    Wm.   Adam^    Wm.    Alexander,    John 

Clerk. 

Note. — For  some  account  of  what  passed  in  the  House  of  Lords,  in 
disposing  of  this  case,  vide  another  case  of  the  same  kind,  between 
the  same  parties.     lufra. 


DuKB  OF  QuEENSBERRY,  .        .        .         Appellant; 

John  M'Murdo,  Esq.,  late  Chamberlain  to)    n 
the  said  Duke,         .        .        .        .        \  ^^«^<. 

{Et  e  contra.) 
House  of  Lords,  14th  May  1804. 

Recompense — Quantum  Meruit — Chamberlain  and  Factor. — 
This  'was  a  question  about  the  remuneration  to  the  respondent,  as 
tbe  Duke's  chamberlain  and  factor.  A  third  party,  in  name  of 
the  Duke,  proposed  the  appointment  to  the  respondeDt,  with  a 
salary  of  £200,  yerbally.  The  reply  was,  that  the  estates  were  so 
extensive  as  to  raise  a  fear  that  it  could  not  be  done  on  so  small  a 
salary,  as  the  expense  and  trouble  would  be  great.  Bat  he  stated 
be  would  make  a  trial.  A  factory  was  drawn  out  in  his  fayour, 
without  specifying  the  amount  of  salary.  At  the  end  of  the  first 
year,  he  wrote  the  Duke's  agent,  with  his  account  of  outlay  and 
expense, — amount  £165,  leaying  the  amount  of  salary  blank.  He 
continued  to  do  so  for  eleven  years,  always  leaving  the  amount  of 
bis  salary  blank.  In  mutual  actions  brought  against  each  other, 
the  Court  of  Session  found  him  entitled  to  £550  per  annum  for 
salary  and  other  expenses.  In  the  House  of  Lords  this  sum  was 
restricted  to  £450  per  annum. 

The  Duke  of  Queensberry,  previously  to  the  respondent 
being  engaged  as  factor  over  his  estates  in  Dumfriesshire, 
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1804.       ^^^  ^^^^  superintended  by  five  Beveral  factors  or  managers, 
to  whom  he  gave  in  all  £900  per  annum,  the  rental  deriT- 


DUKE  OF    able  from  these  estates  being  £8000  per  annum. 


QUBEN8BERRT 

V. 


Wishing  to  economize  the  management  of  these  estates, 
H'xuRDo.     while  staying  at  the  family  seat  of  Drumlanrig,  be  spoke  to 
his  then  guest,  Sir  Alexander  Crauford,  to  make  a  proponl 
to  the  respondent,  then  engaged  on  the  estate  at  a  saIai7of 
£80,  to  undertake  the  entire  management,   as  factor  or 
chamberlain,    at  a  yearly   salary  of   £200.      The   estate 
stretched  in  length  60  miles,  and  in  breadth,  between  20  to 
30  miles  ;  and  therefore  he  thought  that  it  was  too  extensire, 
and  would  prove  too  laborious  to  be  executed  by  any  one 
person ;  but  he  agreed  to  make  the  attempt.     Accordingly, 
when  Sir  Alexander  Crauford  made  the  proposal  to  the  re- 
spondent verbally,  he  stated  these  fears  and  doubts,  in  aach 
a  manner  as  to  convey  the  idea  that  it  might  be  attended 
with  such  trouble  and  expense  as  that  £200  would  not  ade- 
quately  cover.     By  the  appellant,  however,  it  was  all^ 
that  this  proposal  was  gone  into  by  the  respondent,  and 
accepted  of  absolutely.     The  respondent,  however,  instated 
that,  had  it  not  been  for  the  death  of  Sir  Alexander  Crau- 
ford,  he  would  have  clearly  established  by  his  oath  the 
nature  of  the  agreement  to  be,  that  while  Sir  Alexander 
made  the  proposal  of  the  office  at  a  salary  of  £200  per 
annum,  the  respondent's  answer  was  expressive  of  his  opin- 
ion and  fear  that  one  factor  was  quite  unable,  looking  to 
the  extent  of  the  estate,  to  manage  the  estates — that  he 
could,  therefore,  form  no  proper  idea  of  the  extent  either " 
of  the  trouble  or  expense  attending  such  an  undertakiDg, 
and,  consequently,  could  not  judge  what  was  the  proper^ 
and  fair  and  reasonable  allowance  for  remuneration,    Bnt? 
added,  if  upon  trial  he  should  be  satisfied  that  be  was  aU» 
to  discharge  the  trust  reposed  in  him  to  the  advantage  of 
his  employer,  he  would  be  happy  to  continue  at  what  re- 
compense the  Duke  might  think  suitable. 
Nov.l5, 1779.     A  factory  was  executed  in  his  favour,  without  specifying 
the  salary  he  was  to  receive,  and  he  entered  on  the  duties 
of  his  office  in  spring  1780. 

On  rendering  his  accounts  for  the  first  year,  he  found  that 
very  near  the  whole  £200  had  been  exhausted  in  necessary 
expense  in  managing  the  estate,  and  accordingly  wrote  the 
Duke's  agent,  sending  in  his  year's  accounts,  and  leaving  in 
these  his  own  salary  blank,  to  be  filled  up,  with  the  follow- 
ing account  of  expenses : 


DOTKB  OF 
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My  clerk's  salary  for  the  year               .             £30  0    0       1804 

Board  and  washing  for  do.        .             .                20  0    0 
Absolutely  necessary  to  have  four  saddled  horses 

1.                         1,         /.                      1/.           Ill  QUBBN8BBBBT 

constantly  in  my  stables  for  myself  and  clerk  v. 

in   transacting  the  business  of  the  estates,  m'mcibdo. 

£12.  10s.  each.                           Hay  and  oats,  50  0    0 

Travelling  expenses  self  and  clerk,  for  this  year,  47  16    0 

Servant  attending  horses,  wages  and  board,        18  0    0 


£165  15  0 
Along  with  this  account  ho  wrote  as  follows: — "From 
"  this  state,  and  in  which  I  have  not  exceeded  in  one  ar- 
*'  tide,  you  will  observe  that  the  balance  remaining  from 
**  £200  is  only  £34.  5s. — and,  subtracting  from  that,  the 
**  expense  of  entertaining  people  who  are  frequently  coming 
•*  here  on  his  Grace's  business^  with  the  expense  of  purchas- 
'*  ing  horses,  and  loss  on  them,  I  do  assure  you  the  whole 
"  sum  is  at  least  exhausted.  I  am  far  from  asking  any  un- 
"  reasonable  allowance  for  my  trouble  in  this  business, 
"  which,  you  must  be  persuaded,  is  very  considerable ;  but 
*'  I  shall  most  cheerfully  submit  the  matter  to  his  Grace, 
**  and  shall  esteem  it  as  a  particular  favour  if  you  will  repre- 
*•  sent  it  in  the  manner  you  may  think  it  most  proper." 

Mr.  Tait,  the  Duke's  agent,  in  his  answer  to  this  letter, 
wrote : — "  I  notice  that  the  article  for  your  salary  stands 
**  blank  in  the  account,  and  your  reason  for  it ;  and  I  ob- 
**  serve  also  the  extra  expense  your  oflSce  of  chamberlain 
**  costs  you;  I  believe  the  calculation  you  make  is  a  very 
"  just  one,  and  am  fully  satisfied  that  the  salary  formerly 
**  proposed  is  no  way  adequate  to  the  trouble  and  expenses 
**  of  the  office  ;  this  1  shall  mention  to  his  Grace,  with  what 
**  further  occurs  to  me  on  that  subject;  and,  at  same  time, 
<'  I  can  with  truth  tell  him,  and  I  shall  do  it,  that  your  at- 
"  tention  to,  and  ability  in  executing  the  duties  of  your 
<'  office,  is  above  all  exception,  insomuch  that  I  consider  the 
"  estate  to  be  as  well  managed,  and  his  Grace's  interests  as 
"  closely  attended  to  now,  as  when  there  were  five  factors 
"  on  the  estate ; — I  am  particularly  called  on  to  mention 
"  this  to  his  Grace,  because  I  advised  him  against  employ- 
"  ing  only  one  chamberlain,  and  repeatedly  told,  which 
"  was  then  my  honest  opinion,  that  no  one  man  was  capable 
"  of  executing  the  office  of  sole  chamberlain ;  but  I  now 
'*  see  that  I  have  been  mistaken ;  and,  so  long  as  your 
''  health  continues,  I  have  no  doubt  the  management,  under 
<<  one  chamberlain,  will  be  more  regular  than  under  many." 
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1804.  He  continued  to  render  the  accounts  yearly,  with  his 

salary  left  blank,  in  same  manner.    Mr.  Tait  wrote  the  Duke 


DDM  OP     Qn  the  subject,  and  transmitted  to  him  the  abore  letter  of 
j,^         the  respondent.     His  Grace  was  therefore  made  aware  of  the 
K'xDBDo.    above  letter,  and  of  this  rendering  of  accounts  with  the  sa- 
lary left  blank ;  but  having  free  rent  of  a  house,  and  taxes 
and  coal,  as  well  as  other  privileges  enjoyed  through  a  ttam^ 
which  he  held  in  set  from  the  Duke,  he  took  no  notion 
further  than  to  retain  in  his  hands  each  year  a  sum  tha^ 
might  be  deemed  adequate  to  his  salary.     Eleven  year^ 
thereafter  the  Duke  desired  his  agent,  Mr.  Tait,  to  har« 
these  blanks  closed  and  settled.      In  the  interval,  other 
duties  had  been  devolved  upon  him  at  the  desire  of  the 
Duke.    This  was  the  political  agency  of  the  burghs  of  Dum- 
fries, Kirkcudbright,  Annan,  &c.  which  jointly  sent  a  mem- 
ber to  Parliament,  and  which,  consequently,  devolved  upon 
him  additional  trouble  and  expense.    This  request  having 
been  made  to  Mr.  Tait,  and  communicated  to  him  that  the 
Duke  had  fixed  to  allow  him  £350  per  annum  of  saUij, 
although  £200  was  the  sum  agreed  on  by  Sir  Alexander 
Grauford.     In  answer,  6th  June  1794,  the  respondent  wrote, 
declining  this  as  an  adequate  allowance,  and  offering,  lit, 
To  take  £400  per  annum ;  or,  2d,  If  his  Grace  shall  renew 
"  his  lease  of  my  farm,  with  a  salary  of  £350."     In  a  sob- 
sequent  letter  to  Mr.  Tait,  30  th  September  1794,  the  re- 
spondent intimates  his  willingness  to  take  £350  per  annom, 
as  salary,  in  future,  '^  provided  I  have  no  further  connection 
"  with  politics." 

Thus  the  correspondence  dropped,  whereupon  the  Duke 
raised  action  against  him  for  the  money  which  he  had  re- 
tained to  meet  his  salary.  And  the  respondent,  on  his  part, 
raised  action  for  £243,  as  annual  charges  incidental  to  doing 
duty  of  factor,  £300  as  an  annual  allowance  for  trouble, 
£100  for  annual  charge  of  extra  expense  in  political  bofli- 
ness,  in  all  £643  per  annum,  as  well  as  £3000  for  the  re- 
spondent's trouble  in  managing  the  political  business  for  the 
last  fifteen  years. 

The  appellant  contended  that  there  was  a  concluded  bar- 
gain, at  the  rate  of  £200  per  annum,  in  full  of  trouble  and 
expense. 

Upon  report  of  the  Lord  Justice  Clerk,  the  Lords  pro- 

Nov.  2]  ,1801.  nounced  this  interlocutor :  *'  Find  no  evidence  of  there  har- 

*'  ing  been  any  finished  bargain  between  the  parties ;  find 

"  Mr.  M*Murdo,  the  defender  in  the  original  action,  entitled 

*'  to  an  allowance  of  £550  Sterling  yearly,  during  the  con- 


CASES  ON  APPEAL  PROM  SCOTLAND.  669 

"  tinuance  of  his  factor j^  in  full  of  his  claims,  and  remit  to        1804. 
"  tho  Lord  Ordinary  to  proceed  accordingly ;  find  the  pur-    — 
"  suer  liable  to  the  defender  in  the  expense  of  process,  and  queensbebbt 
"  appoint  an  account  thereof  to  be  given  into  Court."  v. 

Against  this  interlocqtor  the   Duke   appealed  to    the    m**^"^^. 
House  of  Lords,  and  the  respondent,  on  his  part,  brought  a 
cross  appeal,  contending  that  the  sum  allowed  him  by  the 
Court  was  inadequate. 

Pleaded  for  the  Appellant. — There  is  sufficient  evidence 
that  the  office  was  granted  by  the  appellant,  and  under- 
taken by  the  respondent,  upon  an  agreement  or  under* 
standing  that  £200  per  annum  was  to  be  allowed  for  trouble 
and  charges  attending  the  execution  of  the  office.  Even  in 
his  letter  to  Mr.  Tait,  he  refers  to  a  salary^  which  shows 
that  he  was  not  employed  on  an  allowance  left  indefinite 
and  unfixed.  He  says  the  allowance  of  £200  is  exhausted^ 
which  shows  not  only  that  a  salary  of  £200  had  been  men- 
tioned, but  that  he  had  not  then  rejected  it,  as  now  alleged. 
If  it  had  really  been  understood  between  Sir  Alexander 
Crauford  and  him,  that  he  undertook  the  charge  as  up- 
on trial,  and  was  to  have  an  allowance  calculated  according 
to  thO'  value  of  his  supposed  services,  or  what  the  appellant 
might  think  so ;  or  if  the  respondent  himself  had  so  under- 
stood the  footing  he  was  upon,  it  seems  impossible  that  he 
could  have  written  on  these  terms,  or  mentioned  the  £200 
as  the  allowance.  By  that  letter,  he  admits  that  he  had  no 
legal  demand  beyond  the  £200,  though  he  conceived  that 
sum  too  little,  and  hoped  the  appellant  would  make  an  ad- 
dition to  it,  **  cheerfully  submitting  the  matter  to  his  Grace.*' 
There  was  therefore  a  concluded  bargain  on  the  subject, 
which  forecloses  him  from  claiming  more  than  the  £200  per 
annum  of  salary.  And  it  is  no  answer  to  this  to  say,  that 
his  annual  accounts,  from  the  very  commencement,  leave  the 
amount  of  yearly  salary  blank  ;  and  that  the  commission  and 
factory  appointing  him  factor,  does  not  fix  him  down  to  any 
amount  of  salary,  and  does  not  name  the  £200  as  his  salary  ; 
because,  1st,  as  to  the  accounts,  the  appellant  was  not  bound 
to  take  any  notice  of  them  in  this  form  ;  and,  2d,  as  to  the 
deed  of  factory,  it  is  not  a  common  practice  to  insert  the 
amount  of  salary  in  such  writings.  Taking,  therefore,  the 
whole  facts  and  circumstances  as  they  stand,  or  as  the  re- 
spondent states  them,  the  demand  as  for  a  quantum  meruit 
cannot  be  supported.  But,  2d.  Supposing  the  respondent 
entitled  to  receive  as  much  as  his  labour  deserved,  the  sum 
allowed  by  the  Court  of  £650  a  year  is  exorbitant.     There 
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tH04.       are  three  facts  eetabliBhed,  and  admitted  in  the  cause,  whici 
satisfactorily  sho^  this,  1st.  That  the  salaries  of  all  the  Sta 

factors  employed  by  the  Duke,  before  the  respondent 

V,  employed,  amounted  to  no  more  than  £370.    2d.  The  r^^  - 

M*MUBDo.     gpQnd^ut  was  willing  to  accept  of  £400  a  year  in  full  of  zM^ 
demands.     3d.  That  since  the  year  1795,  when  the  respoia^ 
dent  was  dismissed,  the  duties  have  been  performed  by  tw  ^ 
factors,  whose  salaries  together  amount  only  to  £230.    Th.^ 
respondent,  besides,  has  produced  no  evidence  of  the  amouc^ 
of  the  expense  he  had  been  put  to  in  discharging  the  duties 
of  his  office,  which  he  said  amounted  to  £243,  or  of  the  n^^, 
^ssity  he  was  upder  of  incurring  such  expense.     Nor  of  tli^ 
sum  of  £100  charged  for  entertaining  people.      Norw^as 
any  evidence  called  for  on  the  part  of  the  Court,  or  opinions 
of  persons  conversant  with  such  matters  taken,  in  order  tea 
ascertain  a  proper  allowance  for  the  respondent's  trouble. 
Pleaded  for  the  Respondent. — There  was  never  at  any  j 
riod  a  binding  mutual  agreement  between  the  appeUants 
the  respondent,  whereby  the  latter  should  do  the  whole  du — 
ties  of  the  office  of  factor  for  £200  per  annum,  in  full  o^* 
every  demand.     The  whole  circumstances  show  the  revenei* 
His  letter  to  Mr.  Tait,  the  Duke's  agent,  of  5th  June,  sent 
him  at  the  end  of  the  first  year.   His  annual  accounts  demon- 
strate that  there  was  no  such  agreement.     And  his  letter  of 
30th  September  1794,  on  which  the  appeUant  founds,  wu 
made  under  conditions  of  being  continued  in  the  Duke's 
employment,  and  that  his  leases  should  be  renewed  to  him, 
which  offers  not  being  accepted  of,  cannot  now  prevent  the 
respondent  from  claiming  an  allowance  for  his  reasonable 
expenses,  and  a  just  recompense  for  his  labour  and  tronUe 
in  the  appellant's  affairs.    These  claims  he  now  prefers  are, 
looking  to  the  extent  of  the  estates  and  the  magnitude  of 
the   duties,    both  just  and  reasonable.      He  derived  no 
other  emolument  whatever   from  his  employment;    and 
therefore  these  claims  ought  to  have  been  allowed  by  the 
Court  to  their  full  extent ;  and  he  therefore  trusts  that,  on 
considering  the  case,  your  Lordships  shall  declare  that  the 
sum  to  which  the  Court  below  has  restricted  his  claims  is 
not  adequate  indemnification  for  the  expenses  he  necessarily 
incurred,  the  services  he  performed,  and  the  duties  he  dis- 
charged. 

After  hearing  counsel,  it  was 

Ordered  and  adjudged  that  the  interlocutor  be  varied, 


CASES  ON  APPEAL  FROM  SCOTLAND.  671 

by  leaving  out  the  word  (five)  and  instead  thereof  in-       1804. 
sorting  the  word  (four).     And  it  is  further  ordered  and  ' 

adjudged,  that  that  part  of  the  said  interlocutor  by     <^"^J^ 
which  the  pursuer  is  found  liable  to  the  defender  incuNTNOHAME, 
the  expense  of  process  be,  and  the  same  is  hereby  re-        ^^' 
versed.    And  it  is  farther  ordered  that  the  cause  be 
remitted  back  to  the  Court  of  Session  in  Scotland  to 
proceed  accordingly. 

For  the  Appellant,  C.  Hope^   T.  Erskine,   V.    Gibbs,  •/. 

Montgomery. 
For  the  Respondent,  S.  Percival,    Wm,  Adam,  Charles 

Hay. 

Unreported  in  the  Court  of  Session. 


(Mor.  p.  15298.) 

William  Grieve,         -  -  -  Appellant; 

Lieutenant  Colonel  Francis  CunynghameJ 

ofDunduff,  and  James  Gray,  Writer,  Edin-?-  Respondents. 

burgh,  his  Commissioner,  -  ) 

House  of  Lords,  19th  June  1804. 

Lease — Construction  of  word  '^  Heirs." — A  lease  was  grant- 
ed for  thirty-eight  years  to  the  tenant  and  his  heirs,  secluding 
assignees  and  sub-tenants ;  and  if  the  tenant  was  alive  at  the  ex- 
piry thereof,  for  his  lifetime,  or  for  the  lifetime  '*  of  the  heir  or  heirs 
"  of  the  said  William  Grieve."  In  consequence  of  the  tenant's  eld- 
est son  having  chosen  a  different  mode  of  life,  the  tenant,  before 
his  death,  left  a  nomination  of  heirs  in  favour  of  his  second  son, 
disponing  the  lease  to  him.  The  landlord,  after  the  tenant's  death, 
objected  to  this,  stating  that  the  word  '^  heirs"  in  the  lease,  meant 
only  the  heir  at  law,  and  not  heirs  by  destination.  In  the  Court 
of  Session,  the  tenant  was  decerned  to  remove.  In  the  House  of 
Lords  the  case  was  remitted,  with  considerable  doubt  expressed  as 
to  the  judgment  below. 

The  respondent's  predecessor  in  the  estate  of  Dunduff  set 
to  the  father  of  the  appellant,  "  William  Grieve,  and  his 
'*  heirsj  secluding  assignees  and  subtenants  without  the 
"  heritors  consent,  and  that  for  the  whole  time  and  space  of 
''  thirty-eight  years,  and  the  lifetime  of  the  said  William 
"  Grieve,  if  then  alive,  or  of  the  heir  or  heirs  of  the  said 
**  William  Grieve  who  shall,  at  the  end  of  the  said  thirty- 
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1804.       "  eight  years,  have  succeeded  to,  and  shall  then  be  in  the 

**  possession  of  the  said  lands." 

oBiBVE  rpjj^  thirty-eight  years  mentioned  in  the  lease,  expired  at 

cuNTNGHAMR,  Whitsunday  1797.    The  tenant,  the  appellant's  father,  died 
^^*      .   in  the  beginning  of  the  year  1796 — leaving  a  deed  of  no- 
mination of  the  appellant,  his  second  son^  as  his  heir  to  suc- 
ceed to  the  lease,  and  disponing  and  assigning  it  to  him. 

The  reason  which  dictated  this  course  was,  that  his  eldest 
son,  his  proper  heir  at  law,  had  a  distaste  to,  and  incapacity 
for  farming  pursuits,  and  had  betaken  himself  to  a  different 
business.  In  early  life  he  became  a  weaver,  set  up  business 
for  himself,  was  unfortunate,  insolvent,  and  unsettled  in  his 
life  :  while  the  appellant  always  remained  with  his  father, 
was  bred  up  by  him  to  the  cultivation  of  the  farm^  and  had, 
for  many  years  previous  to  his  father's  death,  undertaken  the 
chief  management. 

On  his  father's  death  accordingly,  the  appellant  continued 
the  possession  of  the  farm.  He  paid  the  half  year's  rent  doe 
at  Whitsunday  1796,  as  representative  of  his  deceased  fa- 
thcr,  and  the  following  half  year's  rent  due  at  Martinmas,  as 
tenant,  and  as  having  succeeded  to  the  tack  as  such.  For 
both  he  received  a  discharge  from  the  respondent,  who  had 
succeeded  as  a  remote  substitute  to  the  estate. 

He  also  obtained  a  discharge  for  rent,  dated  5th  Dec.  1797f 
for  the  rents  due  at  Whitsunday  1797,  which  receipt  also 
discharges  the  rent  due  at  Martinmas  1797,  being  for  a 
whole  half  year  after  the  specific  term  of  thirty-eight  years 
had  expired.  He  further  proceeded  to  make  extensive  im- 
provements, by  subdividing  and  enclosing  the  whole  farm 
with  hedges  and  ditches,  &c.,  and  continued  to  possess  until 
9th  March  1799,  when  the  respondent  brought  the  present 
process  of  removing,  on  the  ground,  that  the  appellant  was 
not  the  heir  at  law  of  the  late  William  Grieve,  and  so  not 
entitled  to  retain  possession ; — that  assignees  were  secluded 
— and  that,  as  his  elder  brother  was  in  a  different  profession, 
he  could  have  no  right,  and  never  had  any  possession  at  the 
end  of  the  thirty -eight  years,  and,  consequently,  the  lease 
was  void  and  null  In  defence,  the  appellant  maintained 
that  the  term  '*  heir  "  was  here  used  in  a  general  and  com- 
prehensive sense — that  it  was  used  in  the  plural  number  as 
well  as  the  singular,  and  so  must  be  held  to  include  that 
descendant  of  the  original  lessee  who  should  be  nominated 
his  successor  in  heritage  and  in  possession  at  the  expiration 
of  the  specific  term  ;  and  although  there  was  a  clause  se- 
cluding assignees  without  the  landlord's  consent^  yet  there 
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was  no  clause  forfeiting  or  irritating  the  tenant^s  right,  in       1504. 
case  it  should  be  assigned,  or  the  farm  subset.- 


The  Lord  Ordinary,  of  this  date,  repelled  the  defences,      obieve 
and  decerned;    and,  on  representation,  he  adhered,  "  re- cunynohamb 
**  serving  to  Adam  Grieve,  the  eldest  son  and  heir  of  line         &c. 
**  to  his  father,  to  claim  the  possession  of  the  farm  in  ques- j     '  g'  ^^^' 
"  tiouy  if  he  is  so  advised^  and  to  the  proprietor  his  defences,  * 

•*  as  accords." 

On  two  several  reclaiming  petitions  the  Court  adhered.*   May  16,1802. 
Mar.  8, 1803. 


*  Opinions  of  the  Judges  : — 

Lord  President  Campbell  said, — ''  I  think  the  interlocutor 
gives  too  narrow  a  construction  to  the  word  '^  heir."  Besides,  the 
tack  was  not  forfeited.  If  it  does  not  belong  to  the  second  son,  it 
must  belong  to  the  eldest,  who,  upon  his  father's  death,  had  the  le- 
gal right  of  succession,  and  the  possession  of  his  brother  must  be 
considered  as  his  possession,  even  upon  the  principles  of  the  inter- 
locutor. The  eldest  son  ought  to  be  made  a  party.  It  is  a  mistake 
to  suppose  that  the  eldest  son  has  lost  his  right,  in  a  question  with 
the  landlord,  by  not  being  in  the  natural  possession.  Civil  posses- 
sion is  sufficient ;  and  if  the  respondent's  argument  be  well  found 
the  civil  possession  would  be  no  where  else  but  in  the  eldest  son. 
See  cases  of  Freehold  Qualifications,  Melville  of  Greigstone,  &c. 

**  In  the  case  of  trustees,  clauses  against  selling  or  contracting  debt, 
do  not  necessarily  imply  a  prohibition  to  alter  the  succession,  or  vice 
versa.  Neither  does  a  clause  against  assigning  in  a  lease,  imply  a 
prohibition  to  alter  and  regulate  the  succession  by  mortis  causa  deeds. 
See  Stewart  v.  Hoome,  8th  July  1789,  Mor.  15535.  It  is  the  mean- 
ing  of  the  parties,  that  while  the  tenant  himselfliyes,  the  landlord  basso 
much  confidence  in  him  that  he  must  possess  himself,  and  not  admit 
any  other  person  in  the  character  of  an  assignee,  legal  or  conyentional, 
into  the  farm — in  so  much,  that  it  was  disputed  in  the  case  of  Hep- 
bum  V.  Bum,  14th  February  1759,  Mor.  10409,  Whether  even  the 
eldest  son  could,  during  his  father's  life,  be  assigned  to  the  lease  percep- 
tione  ?  But  when  the  original  tenant  dies,  there  must  be  an  end  to 
his  own  possession  and  management ;  and  if  he  has  the  lease  not  as 
a  mere  liferenter,  but  descendible  to  his  heirs,  somebody  must  he, 
entitled  to  succeed  to  it,  even  the  king,  on  default  of  other  heirs. 
Why  then  should  not  the  tenant  make  choice  of  his  heir  ?  In  ge- 
neral, it  would  be  much  against  the  landlord  that  he  should  be  tied 
up  in  this  respect,  for  then,  perhaps,  heirs  portioners  would  divide  the 
subject  among  them,  or  a  very  unfit  person  might  be  the  first  heir. 
If  the  landlord  can  say  thb  person,  whom  the  deceased  tenant  has 
made  his  heir,  is  a  bankmpt,  or  a  bad  man,  he  may  perhaps  be  heard 
for  his  interest,  but  I  doubt  if  he  can  set  up  a  challenge  against  the  ten- 
ant's appointment  of  his  own  succession.  The  form  of  the  deed  can  be 
of  no  consequence  in  such  a  case  as  this.    See  the  late  case  of  Men. 


GRIEVE 
V. 


674  CASES  ON  APPEAL  FROM  SCOTLAND. 

1804.  Against   these  int^erlocutors   the    present    appeal  wa^ 

brought. 

Pleaded  for  tU  Appellant— The  lease,  in  this  case,  waae 

cuMTNGHAME,  granted  "  to  the  said  William  Grieve  and  his  heirs."    Itm 

&c. 

zies  of  Culdares,   House  of  Lords,   13th   November  180],    aad 
Court  of  Session,  13th  January  1803,  where  the  doubt  entertained 
in  the  House  of  Lords  was,  whether  the  appointment  qfhein  was 
not  more  to  be  attended  to  than  the  dispositive  clause.    See  also 
Lord  Galloway  v.  M'Hutcheon,  same  date.    The  petitioner  there- 
fore narrows  his  argument  too  much,  when  he  supposes  that  the  te- 
nant ought  to  choose  his  heir  out  of  his  own  family,  or  among  hw 
own  descendants.     There  is  no  such  limitation  in  the  tack,  either 
expressed  or  implied.    The  case  of  Deuchar  v.  Lord  Minto,  SOtL 
November  1798,  Mor.  15295,    I  think,  was  wrong  decided.    See 
notes  upon  it,  20th  Nov.  1798." 

IjORD  Meadowbank. — "  The  second  son  is  in  thisjcase'^the^heir- 
In  the  Roman  law,  a  Testament  made  by  a  fictitious  emptio\tcn — 
ditio  was  good.** 

Lord  Hbrmand. — "  I  am  of  the  contrary  opinion.     If  this  wer& 
the  case  he  (tenant)  might  bring  in  a  stranger  as  heir  of  proviskm  — 
There  is  a  speciality  here.    There  is  not  only  a  lease  for  a  specified 
term,  but  a  liferent  to  the  lessee  after  that  term,  and  to  his  heir. 
The  tenant  cannot  change  the  liferent  right" 

Lord  Armadale. — "  If  one  stranger  may  be  named  as  an  hcir» 
he  may  name  another,  and  so  on  indefinitely.  I  do  not  think  that 
belongs  to  the  description  of  rights  under  the  lease  What  if  the 
parties  make  a  mutual  entail  to  themselves  and  their  heirs,  whom 
failing,  to  the  heir  of  C.  Can  this  mean  any  thing  but  the  heir  at 
law  of  C  ?     I  think  not." 

Lord  Justice  Clerk. — '^  I  am  of  the  same  opinion.  If  simplj 
granted  to  heirs,  without  specifying  seclusion  of  assignees,  I  would 
consider  the  power  of  the  tenant  as  more  extensive." 

Advising,  Bth  March  1803. 

Lord  President  Campbell  said,  {Vide  Former  Notes.) — '^  1 
think  the  writer  of  this  petition  has  not  carried  his  argument  so  fu 
as  he  should  have  done,  owing  to  his  desire  of  getting  out  of  the  de- 
cision of  Deuchar.  But  that  decision  was  wrong.  The  appoiat- 
ment  of  an  heir  by  a  mortis  causa  deed,  in  whatever  form,  is  veij 
dlfierent  from  a  sale  or  alienation  inter  vivos^  though  the  form  of  the 
deed  may  be  the  same,  or  nearly  so,  in  both  cases.  A  oonveyanee 
by  disposition  or  assignation,  is  the  proper  form  of  regulating  tnc- 
cession  as  well  as  of  transferring  the  property  inter  vivos  to  a  pur* 
chaser.  The  one  is  revocable,  the^  other  not  The  one  implies  ivvf- 
randicCy  the  other  not.  Upon  the  one,  the  granter  may  be  inhibits 
ed,  on  the  other  not ;  the  grant  in  the  one  represents  me,  and  is 
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the  law  of  Scotland  "  heirs  "  is  a  comprehensive  term,  and       1804. 
includes  heirs  of  every  description,  whether  heirs  at  law,  or    - 
heirs  of  destination  ;  and  it  means  heirs  of  destination  pre-      °*^^^" 
ferablj  to  heirs  at  law,  so  that  those  last  shall  take  the  sue-  oumtnohamb, 
cession  only  in  case  there  are  no  heirs  of  the  former  de-         *^* 
scription.     When  a  person  binds  himself  and  his  '^  heirs/' 

liable  for  my  debts,  at  least  in  valorem^  in  the  other  not.  A  judge 
ought  to  be  able  to  discriminate  between  these  things.  But  this 
accidental  circumstance  cannot  vary  the  substance  of  the  transac- 
tion any  more  than  it  can  turn  property  into  superiority  or  wadset, 
or  vice  versa.  In  tailzies,  the  altering  the  order  of  succession  is  one 
thing  and  selling  another,  yet  the  name  of  the  deed  is  the  same. 
The  second  son  here  is  truly  one  of  the  heirs  at  law.  What  if  the 
eldest  son  collates  with  him,  the  one  throwing  in  the  tack  and  the 
other  the  stocking?  Can  it  be  maintained  that  this  too  is  prohibited? 
If  we  consider  this  to  be  a  tailzied  fee,  the  eldest  son  should  be  un- 
derstood to  be  entitled  to  the  share  of  moveables,  without  collating, 
this  has  never  been  understood.  In  the  case  of  a  middle  brother  be- 
ing tacksman,  may  he  not  choose  any  of  his  brothers  to  be  his  heir, 
or  may  not  a  father  prefer  his  eldest  daughter  ?  See  Ersk.  b.  iii  tit. 
9>  §  3.  It  is  laid  down  that  a  man  cannot  disinherit  an  heir  effectual- 
ly without  naming  another  heir,  but  here  another  heir  is  named. 
See  Bankton,  b.  iii.  tit.  4,  §  23.  Diet,  voce  '*  Succession.'*  Neither 
can  the  first  heir,  by  simply  renouncing,  let  in  the  next  heir  during 
his  life.  (Ibid.)  Yet  in  the  case  of  Barganny  the  first  heir  repu- 
diated, so  as  to  let  the  next  heir  in.  Heirs  by  destination  take  in 
preference  to  legal  heirs  ;  and  the  king  cannot  take  as  uliimus  hceres 
until  all  the  other  heirs  are  spent,  still  less  can  the  landlord  or  supe- 
rior. The  idea  of  the  landlord's  naming  the  tenant's  heir  is  absurd. 
The  tenant  might  as  well  name  the  landlord's  heir,  to  whom  the  rent 
shall  be  payable.  Where  a  right  is  heritable,  and  not  limited  by 
tailzie,  the  testamentnm  Jactum  is  entire,  though,  no  doubt,  heritage 
requires  a  different  ^rw  of  deed  from  moveable  property.  The  com- 
mon rules  of  succession  are  eren  more  entire  than  in  the  case  of  a 
bond  to  heirs  secluding  executors.  It  is  said  that  the  tenant  may 
abuse  the  power  of  naming  his  heir,  and  may  evade  the  exclusion  of 
assignees.  But  is  this  a  reason  why  he  should  be  deprived  of  the 
i^r  exercise  of  his  right  ?  Fraud  or  collusion  must  always  be  one 
exception,  but  the  exception  must  not  be  turned  into  the  general 
role.  The  late  case  of  Lord  Gralloway  illustrates  this.  What  if  it 
be  a  tack  of  teinds  with  a  long  duration, — must  the  tacksman  let  it  • 

go  to  his  heirs  of  line,  and  not  to  the  heir  succeeding  to  his  estate  ? 
Secluding  assignees  is  truly  a  right  of  pre-emption  ;  and  putting  it 
into  the  landlord's  power  to  interfere  in  a  competition  of  heirs,  is  en- 
abling him  to  extort  a  higher  rent  from  the  one  or  the  other." 
President  Campbell's  Session  Papers. 
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1804.       the  obligation  attaches  to  the  heir  whom  he  calls  to  tWe 

•    succession  by  will,  as  well  as  to  his  heir  at  law.     In  like 

GBTEVB      manner,  when  he  stipulates  a  right  in  favour  of  himself  and 
cuMTNGHAMs,  his  hoirs,  he  stipulates  for  him  whom  he  shall  name  his 
^^'         heir,  as  well  as  for  him  who,  failing  such  nomination,  would 
take  the  succession  by  disposition  of  the  law.     The  more 
comprehensive  term  "  heirs  "  is  sometimes  limited  by  the  use 
"  of  heirs  of  the  body,'*  "  heirs  male^"  **  heirs  of  a  particobr 
marriage,"  and  so  forth ;  but  here  the  terms  used  are  gene- 
ral, and  comprehend  all  kinds  of  heirs.     The  exclusion  of 
assignees  does  not  limit,  in  this  case,  the  term  thu!«  used, 
because  that  clause  had  solely  in  view  to  prevent  the  lease 
or  farm  being  put  into  the  market,  or  carried  to  a  subtenant, 
and  even  if  it  were  otherwise,  the  exclusion  being  only  made 
unless  with  the  consent  of  the  landlord — the  latter  must  be 
held  to  have  consented,  by  his  taking  rent  from  him  as  teuant, 
and  allowing  him  to  continue  possession  for  two  jear^ 
Apart  from  express  clause,  law  declares  that  in  leases  of 
long  duration,  and  also  in  liferent  leases^  the  tenant  has  a 
power  to  assign,  and  that  it  is  only  by  an  express  clause, 
excluding  assignees  and  subsetting,  that  the  tenant  can  be 
prevented  from  so  doing.     The  lease,  in  this  case,  does  not 
absolutely  and  totally   deprive   the   tenant  of  this  right. 
There  is  implied  a  power  to  assign  with  the  landlord's  con- 
sent.    The  respondent  has  homologated  and  approved  of 
the  appellant'^s  title  of  possession,  and  so  his  consent  is  pre- 
sumed.    It  is  true,  that  by  a  peculiarity  in  the  law  of  Scot- 
land, an  heir  must  be  appointed  by  a  deed  inter  vivos;  and 
so  far  the  conveyance  resembles  that  which  the  granter 
would  fall  to  execute,  were  it  his  intention  to  transfer  tho 
right  from  himself  to  another  in  his  own  lifetime.     But  thi^ 
goes  only  to  the  form  of  the  deed,  not  to  the  substance  of 
it;  for,  in  all  questions  of  succession,  the  will  of  the  party 
is  the  governing  rule,  except  only  in  cases  of  entail,  where, 
for  obvious  reasons  not  connected  with  the  present  subject, 
will  avails  nothing,  and  form  and  expression  every  thing. 
But  here  there  is  a  contract  of  lease — a  bona  fide  contnci* 
and  the  terms  of  the  contract  cannot  be  infringed;  and 
where  the  word  heir  occurs  in  such,  it  is  not  to  be  construed 
with  the  same  strictness  as  in  a  deed  of  entail. 

Pleaded  for  the  Respondents, — The  grant  of  the  lease  to 
William  Grieve  and  his  heir,  or  heirs,  is  a  destination  which} 
by  the  law  of  Scotland,  limits  the  succession  to  the  lease  to 
the  heir  at  law  of  the  tenant.     The  appellant  is  not  heirtt 
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law  of  the  tenant,  but  his  assignee  in  the  lease ;  and,  as  as-        1804. 

signees  were  expressly  excluded  without  the  consent  of  the    

landlord,  he  has  no  right  to  remain  in  the  farm.     Such  is      <^mbve 
the  interpretation  put  on  such  terms  of  destination  in  other  citntnohamb. 
species  of  real  property.     In  contracts  of  marriage,  the  pro-        *^" 
perty  settled  on  the  heirs  of  the  marriage  does  not  alter  the 
legal  rule  of  succession  ;  and,  accordingly,  the  heir  at  law 
is  the  party  held  to  be  pointed  out  by  such  destination,  and 
not  a  stranger,  or  heir  nominate.     In  this  case,  the  appel- 
lant's only  right  is  the  assignation  of  a  tack  in  favour  of  an 
individual  whom  the  law  regards  as  a  stranger,  and  there- 
fore it  is  null  and  void  by  the  express  terms  of  the  con- 
tract. 

After  hearing  counsel, 

The  Lord  Chancellor  (Eldon)  said — 
"  My  Lords, 

(His  Lordship  began  by  reading  the  facts,  as  stated  in  the  cases,  viz. 
the  lease  of  1759, — the  assignation  by  William  Grieve, — his  death, 
and  the  state  6f  his  family  at  that  time,  stating  that  the  appellant, 
the  second  son  of  the  original  lessee,  had  continued  in  the  posses- 
sion after  the  expiration  of  the  term  of  38  years,  and  that  the  re- 
spondent's father  had  received  rent  from  him.  He  detailed  the  cir- 
cumstances of  the  present  action,  with  the  proceedings  of  the  Court 
of  Session, — the  several  interlocutors,  and  the  appeal  now  before  their 
Lordships,  and  then  said). 

^^  The  question  was.  Whether,  in  a  lease  which  was  granted  to  a 
man  and  his  heirs,  secluding  assignees  and  subtenants,  it  was  com- 
petent to  the  tenant  to  constitute  his  heir^  or  if  the  heir  must  not  be 
in  strict  sense  his  heir  of  line  ?  If  the  heir  of  line  is  the  only  heir, 
the  second  son  cannot  hold  the  lease. 

'^  This  is  a  question  of  very  great  importance  to  landlords  and 
tenants. 

•*  Li  Lord  Minto'scase,  decided  in  1798,  the  term  heirs  was  found  Deuchar  ?•. 
to  mean  heirs  of  line ;  and  although  the  appellant  has  attempted  to  ^^^^  Minto, 
distinguish  that  case  from  the  present,  yet  I  can  perceive  no  solid  m^  15295. 
ground  of  distinction  between  that  case,  as  it  is  reported,  and  the  pre- 
sent one.     There  may,  however,  have  been  a  difference  between  that 
case  and  the  present  one,  of  which  I  am  not  aware,  as  it  is  only  very 
shortly  noticed  in  the  report.   But,  supposing  that  case  should  be  held 
as  having  decided  the  general  principle  that  "  heurs"  mean  *'  heirs  of 
line"  only,  it  is  said,  that  previous  to  that  decision  there  was  no  idea 
that  a  man,  having  a  lease  conceived  in  these  terms,  could  not  no- 
minate his  heir.    And  if  that  be  true,  there  must  have  been  a  num- 
ber of  similar  leases  then  existmg,  and  still  subsisting.     Upon  the 

VOL.  IV.  2  P 
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1804.        parties,  therefore,  in  which  Minto's  decision  was  pronounced,  that  de- 
cision must  hare  been  a  surprise. 


GRIEVE  "  From  1798  to  the  present  case,  it  does  not  appear  that  l^Iinto's 

*  « . «-  case  has  ever  been  followed  as  a  precedent  in  the  Court  of  Session, 

CONYNGBAME,  '  j     i •      •  * 

&c.  although  it  may  have  been  followed  in  practice ;  and  this  is  an  im- 
portant consideration,  if  that  decision  was  a  surprise  upon  the  parties 
to  leases. 

"  But  it  was  justly  observed,  that  Minto's  case  cannot  bind  thii 
House,  neither  can  it  be  held  as  binding  the  Court  of  Session. 

*'  From  the  pleadings  in  the  Court  below,  which  are  very  ably 
drawn  on  both  sides,  it  appears  that  the  consideration  of  the  case 
was  limited  to  the  clause  which  lets  the  farm  to  William  Griefe 
and  his  heirs,  &c.,  and  that  which  describes  the  commencement  and 
endurance  of  the  tenant's  interest,  and  that  no  attention  was  paid  to 
the  other  parts  of  the  tack.  It  is  proper,  however,  that  the  whole 
of  the  tack  should  be  considered. 

''  It  has  been  said  on  the  part  of  the  respondent,  that  the  tenn 
'  heirs'  being  followed  by  the  words  *  secluding  assignees  and  sub- 
tenants,' can  only  mean  heirs  of  line,  and  that  the  words  '  have  suc- 
ceeded tOy  can  only  be  applied  to  heirs  of  line,  who  alone  can  be  said 
to  succeed^  as  no  other  can  acquire  the  possession  but  as  disponeet, 
to  whom  the  term  '  succeed'  is  not  applicable. 

^^  But  it  appears  to  me,  that  an  assignee,  and  an  heir  nominated, 
are  very  different  characters ;  and  that  by  assignee,  in  this  case,  is 
meant  that  person  who  is  an  assignee^  not  being  an  heir  nofflioat- 
ed. 

^^  With  respect  to  the  words  '  who  shall  have  succeeded,'  ^ 
and  to  which  considerable  meaning  was  attached  by  a  noble  Loid 
(Lord  Rosslyn),  I  think  that  the  heir  nominated  may  as  well  be  Slid 
to  succeed  as  the  heir  of  line.  Supposing  that  these  words  were  to 
occur  in  a  deed  conveying  a  fee^  it  seems  impossible  to  maintais 
that  the  term  '  succeed,*  would  not  apply  to  a  disponee  as  wellai 
to  the  heir  of  line. 

*'  It  h&s  been  contended  for  by  the  appellant,  that  by  '  heirs'  ii 
implied  every  one  of  the  tenant's  family.  But  although  this  lasj 
have  been  the  intention  of  parties,  which  I  think  probable,  yet  it 
cannot  receive  that  interpretation  in  a  judicial  sense,  and  its  eoa- 
struction  must  be  confined  either  to  the  heir  of  line  or  to  die  beir 
nominated. 

''The  point  for  consideration  in  this  case  is,  what  is  the  nesB* 
ing  of  the  parties,  as  to  be  discovered  from  the  whole  of  the  lene 
taking  it  altogether  ? 

"  The  prestations  by  the  tenant  are  laid  on  him,  '  his  heirs,  O^ 
cutors,  successors,*  &c.,  who  would  be  liable  to  make  good  tbese 
prestations,  while,  according  to  the  limited  sense  contended  lor  b; 
the  respondent,  the  heir  of  line  would  receire  all  the  benefit  of  tbe 
lease. 
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"  From  the  particular  circumstances  of  this  case,  it  does  not  fol-        1804. 
low  that  it  may  not  he  di£Ferentlj  decided  from  Lord  Minto's  case, 


without  interfering  with  the  general  principle  thereby  decided.  grieve 

*'  The  appellant  haying  possessed  the  farm  previous  to  the  *6rmi-         ^* 
nation  of  the  thirty-eight  years,  he  must  have  done  so,  either  as  dis-         &o. 
ponee,  subtenant,  or  heir.     During  such  possession,  rent  was  ac- 
cepted by  the  lessor,  which  in  this  country  would  have  confirmed 
the  possession,  unless  it  had  been  received  under  protest,  the  lessor 
expressly  declaring,  that  it  was  not  to  be  considered  as  a  confirmation 
of  the  possession.     And  it  appears,  that  on  the  same  day  on  which 
this  case  was  decided,  the  Court  gave  e£fect  to  this  principle  in  ano-  Rennie  v» 
ther  case.     In  that  case  indeed  the  tenant  was  many  years  in  pos-  Darroch,  8th 
session ;  but  the  principle  must  be  as  efiectual,  where  there  is  only  .j^J^  Die  p. 
one  payment,  as  when  there  are  many.     Yet  no  attention  seems  to  15301.) 
have  been  paid  by  the  judges  to  this  circumstance,  and  the  opinions 
do  not  inform  us  why  it  was  not  attended  t9. 

"  When  we  are  told  that  this  case  follows  as  a  consequence  of 
Lord  Minto's  case,  there  is  the  greater  reason  for  having  the  point 
well  settled,  if  that  decision  is  to  be  considered  as  a  surprise. 

"  The  noble  Lord  who  preceded  me  in  my  official  situation,  thinks  Lord  Rossi  vn. 
it  rightly  decided ;  but  I  have  infinite  doubts  in  my  mind  as  to  its 
propriety;  and,  when  I  consider  the  difierent  and  contradictory 
opinions  of  the  judges  below,  and  the  great  importance  of  this  case, 
arising  from  the  number  of  similar  cases,  I  would  propose  to  remit 
the  cause  for  farther  consideration,  directing  the  Court  to  review 
their  judgment  generally — regard  being  had  to  the  meaning  of  the 
word  '  heirs,'  as  used  in  all  parts  of  the  tack,  also  to  the  interest  the 
elder  brother  may  have  in  the  same. 

"  From  anything  I  know  of  the  form  of  proceeding  in  the  Court 
of  Session,  it  may  perhaps  be  competent  to  Colonel  Cunynghame, 
after  having  succeeded  in  ejecting  the  heir  nominated,  to  say  to  the 
eldest  son,  although  you  may  be  the  heir  of  line,  yet  you  are  not  the 
person  described  in  the  tack,  who  is  the  heir  nominated,  and  not  the 
heir  of  line. 

"  I  have  also  great  doubts,  whether,  supposing  the  second  son  is 
to  be  ejected,  the  eldest  may  not  be  entitled  to  the  farm,  although 
not  in  possession  at  the  expiration  of  the  thirty-eight  years.  If  the  fa- 
ther had  died  the  day  before  the  expiration  of  the  thirty- eight  years, 
and  the  eldest  son  had  been  then  in  Hamburgh,  so  that  it  would 
have  been  impossible  for  him  to  be  in  possession  at  the  expiration 
of  the  thirty-eight  years,  could  it  be  said  that  in  such  case  he  was  to  be 
deprived  of  his  right  ?  And,  on  the  same  principle,  may  he  not  plead 
the  present  cause  as  having  precluded  him  from  the  possession  of 
the  farm,  and  that,  as  it  was  impossible  for  him  to  obtain  possession, 
his  interest  ought  not  to  be  affected  by  the  want  of  it  ?*' 

Ordered  and  adjudged  that  the  cause  be  remitted  back 
to  the  Court  of  Session  in  Scotland,  generally  to  review 


V. 
CUNTNOHAMB, 
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1804.  ^^®  several  interlocutors  complained  of,  and  to  conflider 

how  far  the  meaning  of  the  word  '*  heirs,"  as  that  wori 

oRiEVB  occurs  in  the  several  parts  of  the  lease  of  the  18tlx 

January  1759,  and  the  general  contents  of  that  lease^- 
&c"''         may  affect  the  construction  to  be  given  in  this  case  tc^ 
the  words  **  William  Grieve  and  his  heirs,"  and  th^ 
words  '*  the  heir  or  h^irs  of  the  said  William  Grieve 
**  who  shall,  at  the  end  of  the  thirty-^ight  years,  hav^ 
**  succeeded  to,  and  shall  then  be  in  the  possession  (^# 
**  the  said  lands ;"  and  whether  any  rent  has  been  re— 
ceived  by  or  for  the  respondent  in  this  case,  nni^r 
such  circumstances  as  ought  to  affect  his  right  to  suc- 
ceed in  this  process  of  removing,  and  how  far  sad 
right  may  be  affected  by  any  claim  which  the  eldest 
son,  and  heir  of  line,  of  the  said  William  Grieve  may 
have  to  the  possession  of  the  farm,  if  the  appellant 
hath  not  right  thereto. 

For  Appellant,  Samuel  Romilly,  Thos.  W.  Baird, 
For  Respondents,  Wm.  Adam,  Wm.  Erakine. 

Note. — ^Under  this  the  remit  to  the  Court  of  Session,  the  CooA 
on  resuming  the  question,  ordered  memorials,  and  afterwards  pro- 
nounced an  interlocutor  (21st  Nov.  1805)  adhering  to  the  interloca* 
tors  appealed  from. 

The  eldest  son  then  came  forward  to  claim  his  right  under  the 
lease,  and  brought  a  reduction  of  his  father's  will,  and  a  declaxator 
of  his  right  to  succeed  to  the  lease.  These  two  processes  hsTio; 
been  conjoined,  the  Court  pronounced  an  interlocutor  reduciDg  the 
nomination  of  his  father,  and  in  the  declarator,  decerned  in  £iToor 
of  his  right  to  succeed.  The  landlord  then  entered  into  an  unw^ 
ment  with  the  two  brothers,  by  which  he  consented  that  the  seoood 
son  should  be  continued  in  the  possession  of  the  lease,  and  an  inter- 
locutor was  pronounced  upon  that  arrangement. — Vide  Mor.  Ajf^ 
Tack,  No.  9. 
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1804. 


V. 
HOG. 


Rebecca  Hog,  otherwise Lashley,  Spouse^ 

of  Thomas  Lashley,  Esq.  of  London,  and  >  Appellants;       lashlet,  &c. 
him  for  his  interest,         .         .         .        ) 

Thomas  Hog  of  Newliston,  .        .        JRespondent. 

{Et  e  contra.) 

House  of  Lords,  10th  and  12th  July  1804. 

Domicile — Jus  Relicts,  or  Goods  in  Communion  —  Leqitim 
— Deductions — Bank  Stock — ^Transfer — Trust — Proof  of 
— Competency  op  Cross  Appeal. — In  the  former  branch  of 
this  cause^  Mrs.  Lashlej  was  successful  in  claiming  legitim. 
She  also  claimed  a  share  of  the  goods  in  communion,  as  due  at 
the  dissolution  of  the  marriage,  in  right  of  her  mother^  who 
died  in  1760.  This  branch  of  the  case  was  one  of  the  ques- 
tions remitted.  In  answer  to  this  claim,  the  respondent  con- 
tended that  the  domicile  of  the  deceased  Roger  Hog,  at  his 
wife's  death,  was  in  England,  and  therefore^  as  neither  by  the  law 
of  England,  nor  by  the  contract  of  marriage  entered  into  there, 
any  such  claim  could  arise,  she  was  not  entitled  to  claim  such. 
In  disposing  of  the  whole  remaining  points  in  the  cause^  the  Court 
of  Session  held,  1.  That  the  domicile  of  Roger  Hog,  at  the  time 
of  his  wife's  death,  was  in  Scotland.  2.  That  there  was  no  ground 
for  Mrs.  Lashley's  claim  for  a  share  of  the  goods  in  communion, 
in  right  of  her  mother,  as  at  the  dissolution  of  the  marriage  by 
her  death.  3.  That  in  accounting  for  the  legitim,  the  respon- 
dent was  entitled  to  state  himself  as  creditor  for  the  value  of 
the  Kingston  property  belonging  to  him,  uplifted  by  the  father, 
as  also  for  a  bond  for  £1000,  granted  to  him  and  his  wife  in  con- 
junct fee  and  liferent,  and  to  his  children  in  fee,  and  was  entitled 
to  deduct  these  from  the  amount  of  the  moveable  estate  ;  but  was 
not  entitled  to  deduct  the  expense  of  confirmation  in  Scotland, 
and  probate  in  England.  4.  That  Mrs.  Lashley  could  not 
claim  both  the  Toluntary  provisions  settled  on  her,  and  also 
her  legitim  ;  and  therefore,  what  she  had  received  of  the  former 
must  be  deducted,  along  with  the  annuity  paid  to  her,  and  the 
bond  debt  of  £700  due  by  her  husband.  5.  That  the  120 
shares  of  bank  stock  transferred  to  and  vested  in  the  respondent's 
name,  previous  to  his  father's  death,  were  not  subject  to  Mrs.  Lash- 
ley's  legitim.  In  the  House  of  Lords,  the  first  point,  as  to  the 
deceased's  domicile  at  the  time  of  his  wife's  death,  was  af- 
firmed. The  second  point  was  reversed;  and  held  Mrs.  Lashley 
entitled  to  her  mother's  distributive  share  of  the  goods  in  commu- 
nion as  at  her  death.     The  third  and  fourth  points  were  affirmed  ; 
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1804.  excepting  as  to  the  expenses  of  confirmation.     In  regard  to  the 

•_^         fifth  point  (hank  shares),  the  House  of  Lords  specially  found,  that 
LASBLBT,  &c.     thosc,  in  SO  far  as  it  should  appear  they  stood  in  the  name  of  tlie 
^*  respondent,  under  an  agreement  or  understanding  that  he  woQid 

invest  the  same  on  land  to  be  entailed ;  and  also  such  shares,  the 
dividends  of  which,  notwithstanding  the  transfer  in  the  respondent'^ 
name,  were  uplifted  and  received  by  the  deceased,  were  to  be  con- 
sidered subject  to  Mrs.  Lashley's  legitim,and  interlocutor  reversed  iim. 
so  far  as  inconsistent  with  these  declarations,  and  affirmed,  in  so 
as  agreeable  thereto  ;  and  remit  made  to  ascertain  the  last  point 
and  the  amount  of  her  claim  in  right  of  her  mother. 
The  standing  orders  of  the  House  of  Lords,  8th  March  17^3,  reqi 
cross  appeals  to  be  given  in  within  one  week  after  the  answer 
into  the  original  appeal ;  and  this  not  having  been  done,  the 
appeal  dismissed. 

1737.  Mr.  Roger  Hog,  a  native  of  Scotland,  settled  in  Londo — : 

as  a  merchant,  and  married  an  English  lady  there  in  173*^ 
She  had  a  portion,  consisting  of  personal  estate  of  £350C7 
and,  on  marriage,  an  antenuptial  contract  was  entered  intO; 
by  which  Mr.  Hog,  in  consideration  of  this  tocher,  becanm^ 
bound  to  settle  £2500  of  this  sum  in  the  purchase  of  lands, 
to  be  taken  in  the  names  of  trustees  therein  named,  to  be 
holden  by  them  for  the  behoof  of  husband  and  wife  in  lif^ 
rent  during  their  respective  lives,  and  after  the  several  de- 
ceases of  the  said  Roger  Hog  and  Rachael  Missing,  his  in- 
tended wife,  ^'  then  to  the  use  and  behoof  of  such  child  or 
''  children  of  the  body  of  the  said  Rachael  Missing  by  the 
"  said  Roger  Hog  lawfully  to  be  begotten ;   and  for  such 
^'  uses,  intents   and    purposes  only,    and  for  such   estate 
"  or  estates,  either  in  fee  simple,  tail,"  &c. 

A  power  was  reserved  to  the  wife  to  make  such  disposals, 
appointments,  &c.  as  to  the  same,  notwithstanding  her  co- 
verture, by  any  deed  or  writing ;  and,  in  default  of  such 
writing,  it  was  to  be  equally  divided  between  their  children 
so  begotten,  "  share  and  share  alike." 

In  terms  of  this  contract,  a  property  was  purchased  in 
Kingston  upon  Thames,  and  conveyed  to  the  said  mention- 
ed trustees  for  the  foresaid  purposes.  After  realizing  i 
considerable  fortune,  Mr.  Hog  resolved  to  retire  to  Scot- 
land, and,  with  that  view,  purchased  near  Edinburgh,  in 
1752,  the  estate  of  Newliston,  where,  from  that  time,  it  was 
alleged  by  the  appellant,  he  chiefly  resided  until  his  detth 
1789.       in  1789. 

But,  in  the  interval,  the  Kingston  estate  was  conveyed  bj 
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Mrs.  Hog  to  her  eldest  son,  the  respondent/ reserving  his       i804. 
father'^s  liferent  use.  — 


Mrs.  Hog  died  at  Newliston  in  1760,  leaving  Thomas,  i-ashlet,  &c. 
the  respondent,  Roger,  Alexander,  Rebecca,  the  appellant,        hoo. 
Rachael,  and  Mary,  by  vfhich  event  a  dissolution  of  the       1760. 
marriage  took  place.     At  this  period  the  bulk  of  Mr,  Hog's 
personal  estate  was  in  England,   where  he  continued   to 
carry  on  business,  and  had  a  share  in  a  banking  house.     He 
renewed  this  partnership  in  July  1765  for  a  period  of  five 
years,  and  assuming  at  same  time  his  second  son  Roger  as 
a  partner.     He  still  retained  his  London  house.   About  the 
same  time  the  Kingston  property  was  sold,  after  the  re- 
spondent Thomas  came  of  age,  and  the  price,  amounting  to 
£2604.  5s.,  was  vested  in  the  hands  of  his  father. 

Rebecca  married  Mr.  Lashley  in  1776,  when  her  father  pro- 
posed to  give  her  £2000,  if  the  father  of  Mr.  Lashley  would 
settle  a  similar  sum. 

It  has  been  seen  in  a  former  case,  that  the  issue  all  died 
except  three,  Thomas,  Rebecca,  and  Alexander.  It  has 
been  also  seen  that  Mr.  Hog,  previous  to  his  death,  was  in 
the  habit  of  making  large  advances  to  his  children,  in. name 
of  portion,  and  which  they  accepted  "  in  full  satisfaction  of 
all  they  could  ask  or  demand,  by  and  through  his  decease, 
or  the  decease  of  their  mother,  in  name  of  legitim,  or 
otherwise,"  but  Mrs.  Lashley  had  not  accepted  such. 

He  died  at  Newliston  in  March  1789,  leaving  by  settle- 
ment certain  lands  therein  mentioned,  together  with  all  his 
personal  property,  (some  of  which  was  in  Scotland,  some  in 
England,  and  some  in  France),  to  his  eldest  son,  the  re- 
spondent, burdened  with  the  payment  of  debts,  legacies, 
and  provisions  to  younger  children;  the  residue  to  be  employ- 
ed in  purchasing  land  to  be  entailed  to  him  and  a  series  of 
heirs,  in  the  same  manner  as  was  already  done  in  regard  to 
the  estate  of  Newliston. 

Mrs.  Lashley  was  left  a  provision  of  £1500,  but,  as  has 
been  already  explained  in  a  previous  case,  she  repudiated 
this  provision,  and  successfully  claimed  her  legitim,  and  was 
found  entitled  to  the  whole,  upon  the  principle  that  the 
other  children  had  discharged  theirs.  It  was  at  same  time 
decided  that  the  shares  of  the  children  who  had  renounced  June  7,  1791. 
did  not  accrue  to  their  father,  but  fell  under  the  division  in 
common  with  his  other  personal  property.  And  it  was 
further  decided,  that  Government  stock,  or  annuities  in 
England,  belonging  to  the  deceased,  were  personal ;  but 
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1804.       the  case  was  remitted  to  the  Lord  Ordinary  to  hear  parties 
further  as  to  the  other  annuities  in  the  French  funds,  whic^ 


LA8HLBT,  &c.  p^j^^  ^^^  suporsedod.     They  likewise  remitted  to  the  Lor^ 
Hoo.        Ordinary  to  hear  parties  upon  Mrs.  Lashley's  claim,  in  riglx^ 
Resent  of  her  mother,  to  a  share  of  her  father's  personal  property  ^^ 

at  the  dissolution  of  the  marriage.  An  appeal  was  takei^ 
Ante  7th  May  against  these  judgments,  but  the  interlocutors  were  aflSnn* 
^^^*^-  ed. 

The  present  questions  arose  on  a  resume  of  the  case  before 
the  Lord  Ordinary,  in  terms  of  tho  remit  of  the  Court  of 
Session ;  and,  pending  the  discussion  thereof,  the  appellant'^ 
This  part  of  brother,  Alexander  Hog,  brought  his  action  and  claim  for  a     | 
pose^f  by'  share  of  the  goods  in  communion  as  at  his  mother's  death,     | 
the  separate   and  also  for  his  share  of  the  legitim  from  the  estate  of  his 
*^rfed  ante    ^^^^®^'  which  was  finally  disposed  of  by  appeal,  and  the  claim 
vol.  iv.  p.  864.  totally  rejected.  The  following  questions  were  debated  in  tho 
present  case^  1.  Whether  Mrs.  Lashley  had  a  good  claim,  in 
her  mother's  right,  to  a  share  of  the  personal  estate  of  her 
father  at  the  dissolution  of  the  marriage  ?    2.  What  was  the 
true  amount  of  Mr.  Hog's  personal  estate  at  his  death,  sub- 
ject to  the  appellant's  legitim  ? 

In  regard  to  the  first  point,  the  respondent  contended, 
1st,  That  Mr.  Hog's  domicile,  at  the  dissolution  of  his  fnar- 
riage,  was  in  England,  whatever  his  domicile  might  haie 
been  at  the  time  of  his  death.  And,  consequently,  his  do- 
micile was  in  a  country  where  the  right  of  jus  relict<B  could 
have  no  place.  2d.  That  Mr.  Hog  being  confessedly  do- 
miciled in  England  when  his  marriage  was  contracted, 
the  patrimonial  rights  of  the  contracting  parties,  and  their 
heirs,  at  its  dissolution,  must  be  regulated  by  the  law  of  that 
country.  3.  That  Mr.  Hog's  marriage  settlement  excluded 
his  wife's  yt*«  relictce  virtually  or  by  implication.  In  answer 
to  these,  it  was  maintained  by  the  appellant,  1.  It  was  difficult 
to  point  out  a  criterion  of  general  application  for  ascertaining 
the  domicile  of  a  person  who  dwells  occasionally  with  his  fa- 
mily and  household  in  different  places.  In  such  a  case,  in- 
tention of  permanent  residence  seems  to  be  one  of  the  chief 
characteristics.  All  the  evidence  of  intention  which  can  be 
collected  from  Mr.  Hog's  correspondence  shows,  that  in 
1760  he  had  taken  his  final  resolve  to  remain  with  his  wife 
and  family  in  Scotland,  where  he  was  then  residing,  and 
where  he  had  principally  resided  for  tho  six  years  preced- 
ing. In  all  bis  letters  to  his  friends  in  business,  and 
other  friends,  from  1750  downwards,  he  expresses  his  pur- 
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pose  of  settling  there.    In  1752  the  estate  of  Newliston  is       1804 
purchased.     He  disposes  of  his  dwelling  house  in  England 


in  1754,  and  they  were  residing  at  Newliston  in  1760,  at  i-ashlbtj&c. 
the  dissolution  of  the  marriage  by  Mrs.  Hog's  death.  He  hog. 
was  therefore  domiciled  in  Scotland.  2.  The  status  of  par- 
ties during  the  subsistence  of  the  marriage,  depends  indis- 
putably on  the  law  of  the  place  where  they  permanently 
reside.  The  wife,  during  her  coverture,  is  subject  to  her 
husband's  domicile,  which  changes  with  his  domicile,  wher- 
ever that  may  be.  Here  it  was  changed  voluntarily  and  of 
free  .choice  by  both ;  and  this  change  could  not  be  absent 
from  the  understanding  of  the  wife,  even  on  entering  into 
marriage  with  a  Scotsman,  so  that  this  domicile  being 
changed,  duripg  the  subsistence  of  the  marriage,  from  Eng- 
land to  Scotland,  the  rights  of  parties  must  be  determined 
according  to  the  law  of  their  domicile  at  the  dissolution  of 
the  marriage,  which  was  undoubtedly  Scotland.  3.  That 
according  to  that  law,  a  wife  who  accepts  a  conventional 
provision,  is  excluded  by  special  statute  from  her  right  of 
terce.  Yet  her  jus  relictce  still  subsists,  unless  a  renuncia- 
tion be  expressly  stipulated. 

'^  The  Lord  Ordinary,  on  this  branch,  pronounced  this  in- 
terlocutor:  "Finds  that  the  contract  of  marriage  betwixt  j^^  g  J793 
*'  the  late  Mr.  Hog  and  his  wife,  is  not  so  conceived  as  to 
**  bar,  either  in  England  or  Scotland,  a  claim  to  legal  pro- 
"  visions ;  finds  that  Mr.  Hog,  at  the  time  of  his  wife's 
*'  death,  had  two  domiciles,  one  in  London,  and  another  in 
"  Scotland,  and  that  the  last  was  the  principal ;  finds,  that 
•*  by  the  law  of  England,  in  which  country  Mr.  Hog  and  his 
**  wife  married,  and  in  which  they  were  both  domiciled  at 
"  the  time,  a  communion  of  goods  does  not  take  place  in  that 
''  country  as  it  does  in  this,  and  that  a  claim  is  not  competent 
•*  there,  as  it  is  here,  to  the  executors  of  the  wife,  for  a  cer- 
"  tain  share  of  the  moveable  estate  belonging  to  the  hus- 
**  band  at  the  time  of  her  death  ;  finds  that  the  transference 
**  of  Mr.  Hog's  principal  domicile  to  Scotland  did  not  ope- 
**  rate  any  alteration  of  the  right  of  him  and  his  wife,  as 
**  married  persons,  pre-established  by  the  law  of  the  country 
'•  in  which  they  had  contracted ;  therefore  finds  the  pur- 
"  suer  has  no  claim,  in  right  of  her  mother,  to  any  share  of 
'*  the,  moveable  estate  belonging  to  her  father  at  the  time 
**  of  her  mother's  death,  and  so  far  assoilzies  the  defender 
**  from  the  action,  and  decerns."     On  representations  from 
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1804.       bo^b  parties,  the  Lord  Ordinary  pronounced  an  interlocutor 

to  the  same  effect. 

LA8HLBT,  &c      Qti  reclaiming  petition,    the  whole  Lords  pronounced 

Hoo,        this  interlocutor :  "  Finds  that  the  deceased  Mr.  Hog,  at 

Mar.  5,  1794. "  the  dissolution  of  his  marriage,  had  his  domicile  in  Scot- 

26  ^794         **  ^^^^  *  ^^^*  before  answers  as  to  the  question,  How  &r 

**  Mrs.  Hog's  executors,  at  the  dissolution  of  the  said  mar- 

'^  riage,  had  a  right  to  a  third  of  the  goods  in  communion, 

"  and  the  petitioner'^s  title  to  a  proportion  thereof  with  io- 

''terest?   appoint   counsel  for    the  parties    to   be  heard 

"  thereon  in  their  own  presence,  upon  the  day 

"of  ."♦ 


Mr.  Grant 
had  g^ven  a 
different 
opinion. 


Interlocutor  25th  Nov.  1794. 

*  Opinions  of  the  Judges : — 

Lord  President  Campbell. — "  The  question  turns  on  the  mar- 
riage settlement  and  other  deeds  of  the  deceased  Mr.  Hog  of  New- 
liston.  The  contract  was  entered  into  in  England,  by  parties  resi- 
dent there  at  the  time.  It  was  an  English  deed  ;  and  we  ought  to 
know  what  was  the  import  and  effect  of  it  there,  Whether,  by  the 
nature  of  the  settlement,  the  provision  to  Mrs.  Hog  was  taken  in 
satisfaction  of  all  demands  ;  and,  Whether  the  after  change  of  resi- 
dence made  any  difference  ? 

'^  As  to  the  question  of  fact,  whether  Mr.  Hog's  residence  was  in 
England  or  Scotland  at  the  period  of  his  wife's  death,  it  seems  diffi- 
cult, in  a  case  of  this  kind,  to  go  upon  the  idea  of  his  having  a  dou- 
ble residence.  We  must  adopt  the  law  either  of  the  one  place  or 
the  other  as  the  rule,  and  not  the  law  of  both,  and,  therefore,  if  the 
lex  loci  domicilii  is  to  regulate  the  question,  we  must  find  out  where 
his  domicile  was,  and  fix  it  either  in  Scotland  or  in  England. 

'^  In  fact  it  was  in  Scotland,  at  the  period  of  Mrs.  Hog's  death, 
though  he  also  had  a  house  in  England,  and,  with  the  assistance  of 
partners  and  clerks,  was  carrying  on  trade  there. 

^^  But,  granting  this  to  be  the  case,  the  question  of  law  still  remains 
behind,  and  is  attended  with  considerable  difficulty,  whether,  and 
how  far  Mrs.  Hog,  and  her  nearest  of  kin,  were  barred  by  the  nature 
of  her  marriage  settlement  executed  in  England,  from  making  a 
claim  jure  relictce  upon  the  personal  effects  belonging  to  her  husband 
in  Scotland,  or  wherever  situated  ? 

*'  Sir  John  Scott's  opinion,  annexed  to  one  of  the  papers^  is,  that  she 
was  not  barred  from  making  any  legal  claim  competent  to  a  widow 
by  the  law  of  England,  t.  e.  she  was  not  barred  from  claiming  a 
dower,  t.  e.  a  third  of  the  rents  and  profits  of  any  estate  or  heritage 
belonging  to  the  husband,  or  her  paraphernalia  ;  for  these  are  the  only 
legal  claims  that  she  could  have  made  upon  her  surriyance,  and,  bj 
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The  respondent  put  in  a  reclaiming  petition  against  this    

interlocutor,  and  the  Court  found,  *'  That  the  pursuer  (Mrs,  j^^shlbt,  &c. 

"  Lashley),  in  right  of  her  mother,  has  no  claim  to  any  share         v, 

'*  of  the  moveable  estate  belonging  to  her  father  at  the  ^™®  juneTe  1795. 

the  same  rule,  it  is  presumed  she  would  have  had  her  terce  out  of 
the  Scots  estate,  in  which  Mr.  Hog  died  infeft ;  but  she  could  have 
made  no  claim,  by  the  law  of  England,  for  any  part  of  his  moveable 
or  personal  estate  on  account  of  the  will ;  and,  by  the  same  law,  the 
nearest  in  kin  of  the  wife,  in  the  event  of  her  predecease,  have  no 
claim  at  all. 

''  By  the  nature,  therefore,  of  this  contract,  and  by  the  legal  effect  and 
construction  which  it  would  have  been  entitled  to,  had  the  question 
occurred  in  England,  the  present  claim  could  not  ha?e  been  made 
effectual,  as  reserved  entire  to  the  wife  or  nearest  of  kin,  or,  in  other 
words,  they  were  not  reserved  entire  by  implication ;  or  otherwise, 
if  the  question  is  to  be  judged  of  upon  the  construction  of  the  mar- 
riage settlement,  the  language  of  which,  according  to  Sir  John  Scott's 
opinion,  seems  to  be  just  this  :  Mrs.  Hog  shall  have  the  special  pro- 
vision which  the  contract  gives  her  out  of  her  own  fortune,  vested  in 
trustees,  or  her  claims  of  dower  and  paraphernalia  entire^  but  we  are 
unacquainted  with  what  is  called  fus  relicice  in  Scotland^  as  belong- 
ing to  the  nearest  in  kin,  and  it  is  not  the  meaning  of  this  contract  to 
reserve  this  as  a  legal  claim,  or  to  say  anything  at  all  about  it,  as  we 
do  not  know  that  such  a  right  exists. 

"  It  may  be  said,  the  question  is  not,  whether  this  claim  is  reserved, 
but  whether  it  is  cut  off;  because,  if  it  cannot  be  made  out  that  it  is 
expressly  or  virtually  cut  off,  the  law  itself  will  reserve  it  as  mat- 
ter of  course,  in  the  same  way  as  the  legitim,  and  not  being  cut  off 
either  expressly  or  virtually,  whether  it  was  held  to  be  entire,  though 
in  fact  the  marriage  settlement  contains  a  certain  provision  upon  the 
children. 

'*  The  diflBculty  of  the  question  lies  here  ;  and  it  is  argued  with 
some  plausibility,  that  the  case  of  the  widow  cannot  be  distinguished 
from  that  of  the  children,  for  that  the  legitim  arises  out  of  the  com- 
munion of  goods,  in  the  same  way  as  the  jn^  relicias  does,  being  the 
result  of  that  division  which  the  law  makes  at  the  dissolution  of  the 
marriage,  though  the  children's  claim  is  suspended  till  the  death  of 
the  father,  as  he  is  entitled  to  the  use  and  administration  of  their 
share  of  his  effects  during  his  life. 

"  In  the  former  question  concerning  the  legitim,  little  or  nothing 
was  said  upon  the  effect  of  the  marriage  settlement  to  bar  the  claim. 
The  whole  argument  turned  upon  the  effect  of  the  will,  which  was 
found  not  to  be  sufficient.  It  was  likewise  considered  as  a  question 
of  succession,  and  the  result  of  the  judgment  was,  that  Mr.  Hog's 
personal  succession  fell  to  be  regulated  by  the  law  of  Scotland,  the 
place  of  his  domicile ;  as  like^vise  all  claims  upon  that  succession 
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1804.       '<  of  her  mother's  death,  and  therefore  repel  the  said  claim^ 
assoilzie  the  defender  from  the  conclusions  of  the  libels 


y^  '    ^' "  and  decern."    And,  of  this  date,  they  adhered  to  thei^ 

HOG.        <<  interlocutor  of  date  25th  Nov.  1794,  finding  that  the  de^ 
June  25,1795. 

which  could  not  be  effectually  barred  by  a  latter  will  and  testament 
but  the  present  question  arises  upon  a  claim,  which,  if  it  existed    ^ 
ally  certainly  existed  during  Mr.  Hog's  life,  and  could  have  beeso 
made  effectual  against  him,  at  the  death  of  his  wife,  as  a  debt    It  is 
not  therefore  a  question  of  succession,  but  a  claim  of  debt    Bat 
still  it  is  a  claim  arising  out  of  the  communion  of  goods,  and  it  u 
difiicult  to  maintain,  that  if  the  right  in  the  goods  which  eventnallj 
took  place  by  the  law  of  Scotland,  were  not  barred  quoad  the  child- 
ren, they  were  nevertheless  barred  as  to  the  wife  and  her  nearest  in 
kin. 

^'  Perhaps  more  full  opinions  of  English  counsel  ought  to  be  ob« 

tained  ^om  England,  as  the  opinions  referred  to  do  not  go  precisely 

Mor.  2278.      to  the  point.  The  case  of  M'Kinnon  and  M'Donald,  (24th  Feb.  1763, 

Diet.  vol.  iii.  p.  7^))  ^as  decided  upon  principles  which  go  far  to 

Mor.  6457.      regulate   this  case,  and  the  case  of  Dalton  v.  Riddel!,  28th  Not. 

1781. 

^'  The  question  concerning  the  legitira  was  different.  The  legitim 
is  truly  a  right  of  succession,  and  does  not  properly  arise  out  of  the 
communion  of  goods.  It  is  an  interest  which  the  law  gives  to  child- 
ren transmissible  ipso  jure,  but  still  of  the  nature  of  a  succession, 
subject  to  the  father's  onerous  debts,  and  not  arising  till  bis  death. 
The  wife's  share  may  be  made  effectual  against  him  during  his  life 
as  a  right  of  property  creating  a  debt  to  her  nearest  in  kin. 

*'  But,  in  the  present  case,  she  has  got  her  share  by  covenant,  vii^ 
the  disposal  of  the  greatest  part  of  the  fortune  which  came  by  her- 
self, and  which  Mrs.  Hog  left  to  her  eldest  son,  but  might  have  left 
to  any  of  her  children,  or  might  have  allowed  it  to  be  taken  by  them 
as  ber  nearest  of  kin.  The  wife  may  dispose  of  an  interest  in  moTe- 
ables  by  testament  She  had  a  right  to  do  so  in  this  case,  by  the 
contract  itself.  By  the  nature  of  that  contract,  she  accepted  of  the 
provision  as  a  full  compensation  for  any  eventual  interest  that  she 
or  her  nearest  in  kin  might  have  in  the  moveable  estate ;  for  although 
one  of  the  English  counsel  says  that  the  dower  was  not  thereby  bar- 
red, it  is  not  supposed  that  be  meant  to  say  the  same  thing  as  to  the 
claim  of  thirds  out  of  the  personal  estate,  in  the  event  of  her  surriv- 
ing ;  and,  at  any  rate,  he  certainly  did  not  mean  that  her  nearest  in 
kin  had  any  claim  remaining  to  them  out  of  the  personal  estate  in 
the  event  of  her  predeceasing." 

Lord  Hknderland. — *'  A  change  of  domicile  is  not  to  be  pre- 
sumed. Yet  a  man  may  have  two  domiciles.  Mr.  Hog's  principal 
residence  was  in  London  ;  and  was  in  Scotland  only  at  stated  times, 
agri  colendi  causus^ 
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*'  ceased  Mr.  Hog,  at  the  dissolution  of  his  marriage,  had        1804 
his  domicile  in  Scotland ;  and  remit  to  the  Lord  Ordinary 


"  to  proceed  accordingly,   and  to  do  farther  as  he  shall  I'Ashlbt,&c. 
"  suggest."  HOG. 

The  appellant  put  in  a  petition  against  this  interlocutor,  ^^J '^>  ^*^^^* 
but  the  Court  adhered. 

On  the  second  branch  of  the  case^  (namely,  the  amount 
of  the  fund  out  of  which  legitim  is  due),  four  questions 
arose,  1.  Whether  certain  shares  of  stock  of  the  Bank  of 
Scotland,  although  standing  in  the  respondent's  name  at  his 
father's  death,  were  not  to  be  held  as  his  father's  property  at 
that  period  ?  2.  Whether  the  respondent  was  a  creditor  upon 


Lord  Justice  Clerk  (M'Quebn). — "  The  English  opinion  seems 
to  be  right  as  to  the  legal  claims  not  being  barred.  As  to  the  domi- 
cile, a  man  may  have  two  domiciles  to  a  certain  effect,  viz.  citation. 
But  doubt  if  he  can  have  two  domiciles  as  to  regulating  his  succession." 

President  Campbell. — "  I  am  for  adhering  upon  the  question 
of  law  respecting  the  effect  of  the  marriage  settlement ;  but  I  think 
Scotland  was  the  domicile." 

Lord  Eskgrove. — *'  I  think  this  claim  is  barred.  The  legitim 
stood  on  a  different  footing." 

Lord  Justice  Clerk  (M  Queen) — "The  general  rule  is  hjprovisio 
hominis  iollit  provisiofiem  legis.  Besides,  I  think  thejus  relictce  can- 
not be  barred  by  implication,  though  circumstances  will  vary  this  rule; 
but  itisunnecessaryto  inquire  what  the  case  might  have  been  if  no  con- 
tract had  been  made.  Here  we  have  a  contract,  and  must  inquire, , 
not  only  what  is  expressed,  but  what  is  implied.  The  rights  of  par- 
ties are  ascertained  by  the  coyenant,  and  the  law  of  England  must 
determine  the  effect  of  that  contract.  Supposing  the  marriage  had 
been  dissolved  within  a  year  and  a  day,  would  she  have  nothing 
because  this  is  the  law  of  Scotland  ?  Had  she  survived,  she  would 
have  been  entitled  to  the  terce  of  the  estate  of  Newliston,  if  Sir 
John  Scott's  opinion  be  right.  As  to  the  legitim,  it  is  not  similar. 
The  marriage  articles  contained  no  general  settlement  of  the  succes- 
sion ;  but  only  regulated  the  interests  of  husband  and  wife.  Legi- 
tim is  a  right  of  succession  to  the  children.  As  to  the  transmitting 
without  making  up  titles, -in  one  shape  it  does  so  transmit ;  but  this 
is  because  a  jus  crediii  arises  to  the  children,  against  the  heir  or 
other  person  to  whom  they  are  left.  But  suppose  the  father  dies 
intestate,  and  the  funds  are  in  the  shape  of  outstanding  debts  due 
to  the  defunct,  there  must  be  a  confirmation  to  force  the  debtors  to 
pay." 

Lord  Craig. — *'  Of  same  opinion." 

Lord  Dunsinnan. — "  Of  same  opinion." 

Tide  President  Campbell's  Session  Papers,  v  ol.  78. 
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1804.       his  father's  funds  for  the  sum  of  £2604.  5s..  as  the  price  c 
the  estate,  near  Kingston,  left  to  him  in  fee  by  his  mothea 


LA8HLBT,  &c.  j^^^  ^^jj  ^^  jj^  jj^^^  ^^^  lifereutor,  and  also  for  the  sura  < 
HOG.        £1000,  being  the  portion  of  the  respondent's  wife,  whic^] 
was  put  into  the  hands  of  Mr.  Roger  Hog,  who  granteck    a 
bond  for  it  to  the  respondent,  and  his  wife  in  liferent,  s^x^j 
their  children  in  fee  ?   3.  Whether  the  respondent  is  eo. 
titled  to  a  deduction  of  the  expense  incurred  by  him  in  ol- 
taining   a  confirmation    in  Scotland,    and  a  probation  in 
England  of  his  father's  will  ?  4.  Whether  the  sum  advanced 
by  Mr.  Hog  in  his  lifetime  to  the  appellants,  with  interest,      , 
should  be  imputed  as  part  of  Mrs.  Lashley's  share,  in  cal- 
culating the  amount  of  her  legitim  ? 

In  regard  to  the  first  point,  Lord  Dreghorn  pronounced 
an  interlocutor,  (13th  December  1791),  finding  "  it  compe- 
••  tent  for  the  pursuers  to  prove  the  alleged  trust  with  re- 
"  gard  to  the  thirty-nine  bank  shares  only  scripto  vel  jura- 
'^  mento,  reserving  consideration  of  the  question,  how  far 
**  there  is  not  already  sufficient  evidence  of  the  trust,  and 
"  allows  the  pursuers  to  prove,  prout  de  jure,  any  super 
*'  intromissions  by  the  defender  of  funds  of  the  late  Mr. 
"  Hog,  besides  that  condescended  on,  and  allows  a  conjoint 
*'  probation." 

A  proof  was  taken,  from  which  it  appeared,  that  with  re- 
ference to  thirty-nine  shares  of  the  bank  stock,  that  these 
had  been  purchased  by  the  father  twenty  years  before  his 
death,  in  his  son's  name,  and  with  the  special  view  of  mak- 
ing him  a  bank  director,  the  son  giving  the  father  a  back 
letter,  stating  that  these  were  held  in  trupt.  At  the  time 
when  he  was  to  be  appointed  a  bank  director,  the  son  having 
stated  that  he  could  not  take  the  oath  that  the  property 
was  his,  in  consequence  of  his  back  letter ;  the  father  then 
said  that  he  would  destroy  the  letter,  and  destroyed  it  ac- 
cordingly, to  allow  him  to  bo  free  to  take  the  oath,  and  the 
son  admitted  this  on  oath.  In  regard  to  the  other  eighty- 
one  shares,  these  had  been  purchased  only  some  short  time 
before  the  father's  death. 

Mr.  Ramsay,  the  banker,  deponed  as  to  the  eighty-one 
shares,  that  they  were  transferred  absolutely  to  the  son, 
*'  so  that  the  stock  became  as  much,  and  to  all  intents  and 
*'  purposes  the  sole  property  of  the  respondent,  as  if  his 
<'  father  had  given  him  the  value  in  cash  out  of  his  pocket" 
He  also  deponed,  that  Mr.  Hog  afterwards  told  him,  "  that 
''  he  had  made  a  transfer  of  his  bank  stock  to  his  son,  in 
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"  order  to  prevent  the  possibility  of  its  being  attached  as       i804. 
'*  mentioned  in  the  letters,  that  is,  of   being  affected  by 


the  legitim  ?"  lashley,  &c. 

But  it  further  appeared,  in  regard  to  some  of  the  bank  stock,        ^Jq. 
the  deceased  had  all  along,  up  to  the  period  of  his  death, 
received    the   dividends,    and  granted  discharges  for   the 
same  ;  and  had  always  dealt  with  the  whole  stock  as  his  own, 
in  making  up  states  of  his  affairs  in  his  books. 

"  The  Lord  Ordinary  having  considered  these  minutes  of  de-  May  23, 1798. 

*'  bate,  finds,  primo,  That  120  shares  of  stock  of  the  Bank  of 

•*  Scotland,  transferred  to  and  vested  in  the  defender  (re- 

"  spondent),  by  the  late  Roger  Hog  of  Newliston,  anterior  to 

*'  the  death  of  the  late  Roger  Hog,  are  not  subject  to  the  pur- 

"  suer's  claim  of  legitim.     Secundo,  finds,  That  the  late 

"  Roger  Hog,  by  a  general  settlement,  of  date  6th  February 

**  1787,  disponed  his  estate,  heritable  and  moveable,  to  the 

**  defender,  his  eldest  son ;  and   that  he  appears  at  one 

"  time  to  have  intended  to  vest  his  property  in  Bank  of 

"  Scotland  stock,  in  trust,  to  be  laid  out  in  the  purchase  of 

"  lands,  to  be  entailed  upon  the  defender,  though  he  after- 

*'  wards  changed  his  mind,  and  transferred  the  same  directly 

"  and  inter  vivos  to  the  defender ;    finds,  therefore,  that  in 

"  the  circumstances  of  this  case,  there  is  no  room  for  the 

"  presumption  of  law  debitor  non  presumitiir  donare ;  and 

"  that  the  defender,  in  competition  with  those  claiming  aright 

"  of  legitim,  is  entitled,  at  the  period  of  his  father's  death,  to 

"  state  himself  a  creditor  upon  the  moveable  estate  left  by  his 

"  father,  for  the  price  of  the  estate  near  Kingston  in  Eng- 

*'  land,  which  belonged  to  the  late  Mrs.  Hog,  and  left  by 

"  her  to  the  defender,  and  which  price  was  uplifted  and 

*'  unaccounted  for  by  the  late  Roger  Hog ;  and  that  he  is 

**  likewise  a  creditor  at  the  period  of  his  father's  death  for  the 

"  sum  of  £1000  sterling,  contained  in  a  principal  bond  granted 

"  by  the    said  Roger  Hog  to  the  defender  and    his  wife, 

"  Lady  Mary  Hog,  in  conjunct  fee  and  liferent,  and  to  the 

"  children  of  the  marriage  in  fee,  being  the  tocher  which 

"  the  defender  received  with  his  wife,  and  which  was  lent 

**  in  these  terms  to  the  late  Roger  Hog ;  and  finds,  That 

*'  the  said  bond,  and  the  price  of  the  said  English  estate, 

'*  as  well  as  the  other  debts  resting  by  the  said  Roger  Hog 

**  at  his  death,  must,  in  the  first  place,  be  deducted  from  the 

'*  moveable  estate  of  the  said  Roger  Hog ;  and  that  the 

"  claim  of  legitim  can  only  attach  upon  the  remainder  of 

**  said  moveable  estate.      Tertio,  Finds,  that  the  ordinary 
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IH<)4.        ''  expense  of  obtaining  confirmation  in  Scotland,  o>  of  oV 
taining  a  probate  in  England  by  the  defender,  in  order  to 


LASHLKT,&c.  tt  qqytj  Ittto  cffcct  the  late  Eoger  Hog's  will,  being  expenses 
HOG.        *'  which  arose  subsequent  to  the  existence  of  the  pursuer's 
"  right  of  legitim,  cannot  be  a  deduction  from  or  burden 
'<  upon  the  late  Boger  Hog's  moveable  estate,  in  computing 
*'  the  extent  of  the  said  claim,  reserving  to  the  defender  to 
''  state  in  the  present  accounting,  and  before  the  account — 
"  ant,  any  liquid  ground  of  debt  which  he  may  have,  bj^^ 
"  decreet  of  any  Court,  for  expenses  against  the  pursuers^ 
"  and  the  pursuers  their  objection.     Quarto^  Finds,  thati-^c 
"is  res  hactenua judicata  in  this  cause,  that  the  pursae^K= 
"  cannot  claim  both  the  voluntary  provisions  settled  upon:^ 
"  her  by  her  father,  and  also  her  legitim,  by  interlocutor  o^tf 
"  date  the  11th  day  of  March  1790,  acquiesced  in  by  th^^ 
*'  pursuer  (Mrs.  Lashley) ;  and  if  the  point  was  still  open   ^^ 
*'  it  is  impossible  that  she  can,  when  insisting  on  her  righ'tfE 
•*  of  legitim,  as  she  now  does,  lay  claim  to  any  part  of  the^i^ 

**  provisions  granted  to  her  by  her  father,  which  were  qua 

"  lified  with  the   condition,  that  the  acceptance  thereo:^ 
"  should  be  in  full  of  the  claim  of  legitim  ;  and,  therefore^  ^ 
"  finds.  That  such  sums  as  were  paid  or  advanced,  by  th^ 
''  late  Roger  Hog,  to  the  pursuer,  and  her  husband,  in  part-^ 
"  and  to  account  for  the  provision  of  £1500  sterling,  whicfc*- 
*'  he  intended  for  the  pursuer,  must  be  deducted  in  th^ 
*'  present  accounting,   with  interest  from  the   respective 
*'  dates  of  such  payments,  from  the  said  pursuer's  share  o:^' 
**  legitim ;  finds,  in  like  manner.  That  such  sums  as  wero 
**  paid  or  advanced  by  the  late  Roger  Hog  to  his  son,  Aler- 
'*  ander  Hog,  must,  in  like  manner,  be  deducted  in  tho 
''  present  accounting  from  the  said  Alexander's  share  of 
^'  legitim,  and  remits  to  Mr.  John  Buchan,  accountant  is 
"  Edinburgh,  to  make  up  a  state  of  the  funds  of  the  late 
**  Roger  Hog,  subject  to  the  claim  of  legitim,  and  of  the 
•*  amount  of  the  sums  due  respectively  to  Mrs.  Lashley  and 
*'  her  husband,  and  to  those  in  the  right  of  Alexander  Hog) 
"  and  to  report  the  same  to  the  Lord  Ordinary." 

Four  several  representations  against  this  interlocutor  were 
June  8, 1798.  refused.  And,  on  reclaiming  petition  to  the  Court,  the 
T^ff'  Lords  found,  "that  the  sums  paid  by  Roger  Hog  to  hii 
N0V.12!  1799.  **  children,  Alexander  Hog  and  Mrs.  Lashley,  to  account  of  mc 
May  14, 1800. ««  ^lieir  provisions,  with  interest  thereof  from  their  ^espe^ 
"  tive  dates  of  payment,  must  be  considered  as  debts  duo 
*'  to  the  moveable  estate,  subject  to  the  legitim,  but  that 


-^it 
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"  the  said  sums  due  by  them  respectively,  are  to  be  de  -        i804. 
"  ducted  out  of  their  respective  shares  of  legitim ;  and  of 


"  consent  of  the  defender,  find,  that  interest  is  not  to  be    lashlky 
"  charged  upon  the  annual  payments  to  Mrs.  Lashley  of       ^^'^ 
'^  £65  a  year ;  and,  with  these  alterations,  adhere  to  the 
"  interlocutors  of  the  Lord  Ordinary  reclaimed  against,"*     July  26,  1800. 

The  appellants  presented  a  bill  of  suspension  pro  forma ^ 
which  was  refused. 

The  appellants  brought  an  appeal  against  the  above  in- 
terlocutors, 2nd  July  1793,  5th  March  and  25th  November 
1794,  16th  June  and  7th  July  1795,  13th  December  1791, 
23d  May  and  26th  June,  and  11th  July  1798,  12th  Novem- 
ber 1799,  and  14th  May  and  26th  July  1800,  the  present 
appeal  has  been  brought. 

And  Mr.  Hog,  in  an  appeal  put  in  for  him,  which  the  ap- 
pellants consider  to  be  in  the  nature  of  a  cross  appeal,  prays 
a  reversal  of  the  interlocutor  2nd  July  and  14th  November 
1793,  5th  March,  25th  November,  and  9th  December  1794, 
and  25th  June  1795,  may  be  altered,  in  so  far  as  they  find 


♦  The  Lord  President  Campbell  said, — "  The  first  point  here 
is  as  to  the  bank  shares.  The  case  of  Major  Agnew's  settlement 
throws  light  on  this  question.  As  to  the  thirty-nine  shares  of 
stock,  the  fact  seems  to  be  clear  that  they  were  transferred  abso- 
lutely to  the  respondent,  for  the  real  purpose  of  making  him  a  bank 
proprietor  and  director,  long  before  his  father's  death,  and  without 
any  view  to  succession  at  all.  As  to  the  eighty-one  shares,  they 
were  transferred  a  short  time  before  his  death,  but  while  he  was  iu 
liege  poustie,  and  it  is  scarcely  relevant  to  say,  that  he  meant  to  dis- 
appoint the  legitim.  A  fathec,  when  in  liege  poustie,  may  lawfully 
arrange  his  affairs  so  as  not  to  leave  any  claim  of  legitim  open,  e.  g, 
by  lending  upon  bonds  secluding  executors.  He  has  very  ample 
powers  over  the  goods  in  communion. 

"The  second  point  is  with  reference  to  the  two  debts  of  £1000 
each,  due  by  the  son  (Alexander)  to  the  father.  On  this  head,  I 
think  the  interlocutor  right,  and  there  is  no  room  for  presumption. 

"  As  to  the  third  and  fourth  points,  namely,  collation.  The  par- 
ties seem  to  be  agreed  as  to  the  principle,  namely,  that  these  advan- 
ces must  be  brought  back  so  as  to  increase  the  whole  executry, 
they  being  truly  debts  due  to  the  executors  ;  and  then,  when  the 
amount  of  the  petitioner's  legal  claim  is  ascertained,  deduction  must 
be  allowed  of  what  he  has  got  already.  As  to  the  annual  payments 
of  £65  Mr.  Hog  was  in  use  to  make  to  Mrs.  Lashley,  it  is  difficult 
to  make  any  disputation  about  it.'' 

VOL.  IV.  2  Q 
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1804.       that  the  deceased  Roger  Hogy  at  the  dissolution  of  his  mar- 
riage, had  his  domicile  in  Scotland ;  and  that  the  also  above 


LASHLEv,  &c.  recited  interlocutor  of  the  23d  of  May  1798  may  be  altered, 
HOG.        in  so  far  as  it  finds  that  the  expenses  of  obtaining  confirma- 
tion in  Scotland,  or  a  probate  in  England,  by  Mr.  Hog,  can- 
not be  deducted  from  the  moveable  estate. 

Pleaded  for  the  Appellant  (Mrs.  Lashley). — As  to  the 
claim  for  a  share  of  the  executry,  in  right  of  her  mother,  at 
the  dissolution  of  the  marriage,  it  is  clear  that  the  rights  of 
parties,  as  at  that  date,  must  be  regulated  by  the  law  of  the 
country  where  they  were  then  domiciled,  because  not  only 
their  patrimonial  interests,  but  their  status  during  the  sab- 
sistence  of  marriage,  may  have  been  affected  by  that  law. 
There  is  no  foundation  for  the  opinion  that  the  distribution 
of  property  which  takes  place  at  the  dissolution  of  the  mar- 
riage depends  upon  an  implied  contract  between  the  parties 
when  the  contract  was  entered  into;  on  the  contrary,  that 
distribution  seems  to  arise  from  the  mere  act  of  the  law  pe- 
culiar to  the  domicile  at  the  time.  But,  admitting  this  rule 
of  implied  contract  to  be  well  founded,  the  removal  of  & 
married  pair  from  one  domicile  to  another,  creates  a  pre- 
sumption that  they  thereby  tacitly  consent  to  alter  the  laws 
by  which  the  distribution  is  to  be  made,  especially  when  & 
probable  change  of  domicile  was  foreseen  at  the  marriage. 
There  is  no  reason  to  suppose  that  a  husband  will  iraudQ- 
lently  evacuate  a  wife's  rights  by  a  change  of  domicile,  be- 
cause the  law  of  every  civilized  country  would  interfere  to 
redress  the  injury.  At  any  rate,  that  case  is  the  converse 
of  the  present,  where  a  wife,  changing  her  domicile  to  gra- 
tify her  husband,  is  excluded  from  participation  of  advan- 
tages peculiar  to  the  jurisdiction  within  which  he  has  cho- 
sen that  she  should  reside. 

Neither  authority  nor  precedent  is  pointed  out  to  jastifj 
the  Courts  in  Scotland,  in  regulating  the  interests  of  parties 
domiciled  there  at  the  dissolution  of  marriage,  to  determine 
these  by  a  foreign  law.  It  has  been  decided  in  this  case,  that 
children  of  a  marriage  contracted  in  England,  but  dissolved 
in  Scotland,  and  who  were  themselves  bom  in  England,  became 
entitled,  by  their  father's  change  of  domicile,  to  the  provisions 
of  the  Scotch  law  in  regard  to  legitim;  and  there  is  no  solid 
distinction  in  this  respect  between  legal  provisions  in  faroarof 
the  wife,  and  those  in  favour  of  her  children.  Besides,  thereis 
no  express  covenantinthe  marriage  articles  which  wouldhave 
excluded  Mrs.  Hog  from  h^rjuarelictas^  if  they  had  been  entered 
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into  out  of  Scotland,  nor  from  receiving  a  share  of  her  hus-       1804. 
band's  personal  property  if  the  marriage  had  been  dissolved 


in  England  ;  and,  of  consequence,  these  articles  cannot  be  in-^^^^^^^»  ^^' 
terpreted  less  favourably  on  account  of  her  change  of  do-        hoo. 
micile. 

As  to  the  amount  of  the  legitim,  the  respondent  is  not 
entitled  to  claim  deduction  therefrom  of  the  bank  stock,  as 
there  is  no  evidence  that  Mr.  Hog  transferred  the  actual 
property  of  any  such  stock  to   the  respondent.     The  re- 
spondent's trust  acknowledgment,  which  he  admits  on  oath 
to  have  granted,  applied  to  39  shares  at  least,  standing  in 
his  name,  and  this  is  not  proved  to   have  been   cancelled. 
Mr.  Hog's  books,  and  accounts  of  his  brokers,  show  that  he 
originally  paid  for  these  39  shares  ;  that  he  always  consid- 
ered them  as  his  own,  and  that  he  exercised  various  acts  of 
ownership  and  property  over  them,  particularly  in  drawing 
the  dividends  which  they  yielded,  to  the  period  of  his  death. 
It  is  proved  by  the  clause  in  Mr.  Hog's  settlement,  releas- 
ing the  respondent  from  the  trust  obligation,  and  by  his 
subsequent  disposition  to  trustees,  mentioned  in  the  deposi- 
tion of  Mr.  Eamsay,  which  was  afterwards  cancelled,  that 
they  belonged  to  Mr.  Hog.     The  direct  evidence  therefore 
obtained,  in  regard  to  the  39  shares,  creates  a  presumption 
that  the  transfer  of  the  remaining  81  were  equally  fictitious, 
and  made  to  defraud  the  legitim ;  and  that  presumption  is 
converted  into  proof  by  the  deposition  of  Mr.  Ramsay  ;  and 
in  regard  to  the  price  of  the  Kingston  estate,  this,  as  ap- 
pears from  his  father's  books,   although   uplifted   by   his 
father,  was  again  repaid  to  him  in  his  father's  lifetime. 

On  the  cross  appeal.  By  your  Lordships'  standing  order 
of  the  8th  March  1763,  it  is  ordered  that  a  cross  appeal  shall 
not  be  received,  unless  it  be  presented  within  one  week 
after  the  answer  put  in  to  the  original  appeal.  The  re- 
spondent put  in  his  answer  on  4th  December  1800,  and  his 
appeal,  (which  must  be  considered  as  of  the  nature  of  across 
appeal),  was  not  presented  till  4th  Feb.  1801 ;  and,  of 
course,  not  in  due  time,  and  that  appeal,  therefore,  is  in- 
competent. But,  upon  the  question  of  domicile  at  the  death 
of  Mrs.  Hog,  to  which  it  relates,  Mr.  Hog  was  domiciled  in  * 
Scotland  at  the  dissolution  of  the  marriage,  because  he  re- 
sided there  at  that  time,  had  generally  resided  there  for 
several  years  before,  and  did  generally  reside  there  after- 
wards, till  the  period  of  his  death.  His  express  intention 
of  leaving  England,  and  making  Scotland  his  permanent 
home,  is  proved  by  all  his  letters,  both  before  and  after  he 
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1604.       left  England,  and  always  give  it  exclusively  the  appellation 
of  his  final  home.  His  land  estate  was  there — his  family  ther^. 


LA8HLET,  \c. — j^„j  j,g  j^^j  g^]^  ^xis  rcsidcnce  in  England,  and  devolv^^ 
uoG.        bis  business  there  on  a  partner.    As  to  the  expense  of  co^^ 
firmation,  Mrs.  Lashley  cannot  be  liable  for  this,  because  al}^ 
does  not  claim  or  take  under  the  will. 

Pleaded  for  the  Respondent. — On  the  cross  appeaL  1. 
In  considering  the  question  where  Roger  Hog  was  domicil- 
ed at  his  wife's  death  ?  your  Lordships  will  be  pleased  to  keep 
in  view,  that  Itoger  Hog^s  domicile  was  once  clearly  fixed 
at  London  ;  and  the  question  is,  Have  the  respondents  prov- 
ed that  he  had  changed  his  domicile  before  his  wife's  death, 
by  abandoning  and  relinquishing  his  former  domicile  in  Lon- 
don, and  fixing  a  new  domicile  in  Scotland  in  its  place,  as 
his  sole  or  principal  domicile  ?  A  domicile  once  established, 
may  indeed  be  changed,  but  the  change  will  not  be  presam* 
ed,  and  the  domicile  remains  where  it  was  once  fixed,  till 
there  is  proof  of  a  clear  indisputable  change.  *'  Non  in 
Voet,  vol.  i.  p.  dubio  presumenda  domicilii  mutatio  sic  ut  earn  allegans 
^^'  tanquam  rem  facti  probare  teneatur."     2.  In  considering 

therefore  the  alleged  change  of  domicile  from  London  to 
Scotland,  the  definition  of  the  domicile  given  in  the  Code 
vnll  be  attended  to  ''  Et  in  eodem  loco  singulos  habere  do- 
micilium  non  ambigetur  ubi  quis  larem  rerumque  ac  forton- 
arum  suarum  summam  constituit,  inde  (rursus)  not  sit  de> 
cessurus  si  nihil  avocet,  undo  cum  profectus  est  peregrinari 
videtur,  quod  si  rediit  peregrinare  jam  destitit."  Roger 
Hog's  purchase  of  Newliston  cannot  be  said  to  constitute  a 
change  of  domicile.  A  person  residing  in  London  may  pur- 
chase lands,  in  a  retnote  county  in  England,  in  Scotland, 
Ireland,  the  West  Indies,  or  America,  without  any  intention 
of  changing,  far  less  any  actual  change  of  his  domicile.  In 
like  manner  one,  for  the  sake  of  health  or  amusement,  may 
reside  occasionally  at  any  estate  which  he  has  purchased,  with- 
out intention  of  such  a  change.  But  if  a  merchant  makes  such 
a  purchase,  or  has  such  an  occasional  residence  in  the  country, 
retains  his  business  in  London,  and  lives  sometimes  there, 
for  the  prosecution  of  that  business,  the  presumption  against 
an  intention  to  change  becomes  surely  much  greater.  Du- 
ring all  his  excursions  to  Scotland  betwixt  1753  and  1760, 
Mr.  Hog  had  not  only  his  counting  house  and  trade,  but 
also  his  dweUing  house  in  London,  to  which  he  and  his  wife 
always  returned ;  and  though  he  stayed  at  one  time  about 
two  years,  and  at  another  fifteen  months  at  his  country 
seat  in  Scotland,  it  was,  as  he  states  himself,  partly  for 
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health,   and  partly  for  the  purpose  of  superintending  the       i804. 
education  of  his  sons,  whom^he  chose  to  educate  in  that 


country.  An  occasional  residence  in  the  country  for  health  lashlet,  &c. 
"will  not  make  a  domicile.  In  like  'manner,  it  is  well  under-  ^^'^^ 
stood  in  law,  that  a  student  does  not  chango  his' domicile 
by  his  residence  at  a  college  or  other  place  of  education ; 
and  it  would  be  somewhat  extraordinary  if  the  domicile  of 
his  father  should  be  held  to  be  changed,  because,  from 
some  paternal  affection,  or  sense  of  duty,  ho  may  have  ac- 
companied his  children  for  a  time. 

When  Mr.  Hog  and  his  wife  made  their  jaunts  to  Scot- 
land, he  was  little  turned  of  forty  years  of  age,  which  is  a 
period  of  life  at  which  people  would  not  think  of  relinquishing 
a  successful  business,  or  domiciliating  themselves  in  a  coun- 
try incompatible  with  their  business,  especially  with  a  young 
family,  as  Mr.  Hog  had ;  and  during  these  jaunts  to  Scot- 
land, he  was  equally  concerned  in  his  house  at  London  as  if 
he  had  been  upon  the  spot.  During  his  absence  he  was  in- 
formed of  all  that  was  going  on.  Abstracts  of  the  transac- 
tions of  the  house  were  transmitted  to  him ;  and  from  his 
letter  book  it  appears  he  regularly  gave  his  opinion  and 
advice  in  regard  to  the  business  of  the  London  house,  as  if 
he  had  been  on  the  spot. 

When  he  went  back  to  London  in  November  1758,  he 
himself  declared  that  he  did  so  with  a  fixed  intention,  not 
only  of  carrying  on  the  transactions  and  business  of  his 
house  at  London,  but  of  supporting  that  house  for  a  series 
of  years.  Bad  health  again  obliged  him  to  retire  to  the 
country  in  autumn  1759,  but,  had  he  recovered  his  health 
in  1760,  there  can  be  little  doubt  that  he  would  then  have 
applied  himself  to  business  in  London  as  formerly ;  and  al- 
though he  continued  infirm,  and  incapable  of  giving  the 
same  application  to  business  as  formerly,  still  he  left  Scot- 
land in  1760,  and  spent  almost  the  whole  of  several  subse- 
quent years  in  England. 

From  the  letters  quoted,  it  is  eyident  that  the  jaunt  to 
Scotland,  at  the  period  of  Mrs.  Hog's  death,  which  happen- 
ed on  the  16th  of  Feb.  1760,  was  principally  owing  to  Mr. 
Hog's  state  of  health;  that  his  views  were  to  place  his 
second  son,  then  a  boy,  in  the  house  in  London ;  and  if  he 
had  any  thoughts  of  retiring  at  a  future  period,  still  be  was, 
at  any  rate,  resolved  not  to  do  so  till  he  had  established  his 
son  in  the  house  as  his  successor.  It  is  further  clearly  in- 
structed from  the  same  letters,  that  at  this  period,  in  place 
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1804.       of  having  any  thoughts  of  being  domiciled  in  Scotland,    ^^ 
retiring  from  London,  and  giving  up  his  house,  he  was  (3^^ 


LA8HLET,  &c.  ^Q].QQiQQ^  to  retain  that  house  for  the  seven  years  of  Jig 
Hoo.        lease  that  were  to  run  ;  and,  in  consequence  of  that  houft^ 
being  held  and  understood  to  be  his  place  of  residence,  h^ 
was  actually  elected  constable  of  the  ward  to  which  it  be- 
longed, and  compelled  either  to  serve  himself  or  by  a  depu- 
ty, which  is  totally  incompatible  with  the  idea  of  his  being 
at  this  time  domiciled  in  Scotland.     This  last,  indeed,  is  s 
most  decisive  circumstance,  for  the  submitting  to  burdens 
and  offices  is  the  very  criterion  of  domiciliation.     The  pre- 
sent question  being,  Whether  Mr.  Hog  was  domiciled  in 
Scotland  at  his  wife's  death  in  1760  ?  the  circumstance  of 
his  becoming  afterwards  unquestionably  domiciled  there 
ought  not  to  have  the  smallest  influence  upon  it ;  and  yet 
this  circumstance  is  apt  to  mislead,  and  perhaps  it  has  ser?- 
ed  more  than  any  thing  else  to  give  some  colour   to  Mrs. 
Lashley's  argument. 

But  let  us  suppose  he  had  died  at  London,  or  any  where 
else  in  England,  in  the  year  1761,  or  in  any  year  between 
the  year  1760  and  the  year  1765,  when  he  first  brought  down 
his  daughters  to  Scotland,  and  began  to  make  a  fixed  residence 
at  Newliston,  and  that  the  question  had  then  arisen,  TVliere 
was  Mr.  Hog's  domicile  ?  the  appellant  (in  the  cross  appeal) 
apprehends  that,  without  a  doubt,  the  answer  must  have  been 
that  he  was  domiciled  at  London ;  and  if  this  was  the  true 
answer  then,  it  must  be  so  now.  As  his  known  and  ordina- 
ry domicile  had  been  so  long  in  London,  and  his  dwelling 
house  and  business  were  still  there,  it  would,  with  submis- 
sion, have  been  impossible  to  maintain  in  1760,  that  any 
thing  had  happened  that  could  alter  his  domicile,  or  esta- 
blish a  Scotch  domicile  in  its  place,  more  especially  when 
he  was  seen  leaving  Scotland  and  returning  to  England, 
where  he  remained  several  years  after  this  period. 

A  letter  has  been  founded  on,  addressed  to  his  brother 
Alexander  in  1752,  showing  that  even  fit  that  time  he  had 
an  inclination  to  retire  to  Scotland  ;  but  this  only  goes  to 
show  a  predilection  for  his  own  native  country,  but  nothing 
more.  But  an  intention  of  ultimately  coming  to  settle  in 
Scotland  in  his  old  age,  or  when  retired  from  business,  does 
not  interfere  with  or  prevent  his  continuing  domiciled  in 
England  in  the  meantime.  And  it  was  clearly  laid  down  by 
Vide  ante.  your  Lordships,  in  the  late  case  of  Bruce  v.  Bruce,  that  » 
person  going  out  to  India,  and  settling  there  only  for  a  few 
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years,  with  the  view  of  making  his  fortune  and  returning        1804. 
home,  does  not  possess  the  original  domicile  to  which  he  in- 


tends to  return,  but  has  his  domicile  in  India  in  the  mean-  ^^s^let,  &c. 
time,  notwithstanding  the  most  clear  intention  of  ultimately        hog. 
leaving  that  country  and  returning  to  Britain. 

In    answer    to    the    original  appeal,   the    respondent  ^ 

argued,  (as  to  the  appellant's  claim  in  right  of  Mrs.  Hog, 
for  a  share  of  the  goods  in  communiou  on  her  death),  That 
in  the  reasons  in  the  cross  appeal,  he  had  endeavoured 
to  show  that  Roger  Hog  was  domiciled  in  London 
when  his  wife  died;  but,  supposing  a  different  opinion 
should  be  held,  yet  the  respondent  apprehends,  that  as  the 
marriage  of  Roger  Hog  was  contracted  in  England,  and 
written  marriage  articles  entered  into,  the  appellant's  claim 
must  be  regulated  by  the  law  of  England ;  because,  Ist, 
When  a  man  and  woman  enter  into  marriage  without  a  writ- 
ten contract,  their  rights  must  be  regulated  by  the  law  of 
the  country  where  they  were  domiciled  at  the  time  of  the 
marriage.  The  legal  matrimonial  contract  is  of  force,  1st, 
vi  legis ;  and,  2dly,  by  the  implied  consent  of  the  parties, 
who  must  be  held  tacitly  to  agree  to  all  those  conditions 
and  consequences  which  the  law  of  the  country  has  made  to 
follow  upon  their  consent  to  the  marriage  itself.  If  the  law 
of  the  domicile,  at  the  time  of  contracting  the  marriage, 
makes  the  communion  of  goods  an  implied  part  of  this  con- 
tract, then  it  takes  place  by  tacit  consent ;  and,  on  the 
other  hand,  if  by  the  law  under  which  they  entered  into 
marriage,  there  is  no  communion  of  goods,  but  certain  other 
rights  of  a  different  nature  are  held  to  arise  upon  the  mar- 
riage, then  they  tacitly  agree  that  there  shall  be  no  commu- 
nion of  goods,  and  that  those  other  rights  shall  take  place. 

By  the  law  of  Scotland,  there  arises,  upon  marriage  be- 
twixt parties  domiciled  there,  a  communion  of  goods,  in 
virtue  of  which  the  husband,  on  the  one  hand,  acquires 
right  to  the  whole  personal  property  of  the  wife  jure  mariti, 
and  the  wife,  on  her  part,  acquires  such  an  interest  in  the 
goods  in  communion,  that  she  or  her  executors  have  right, 
at  the  dissolution  of  the  marriage,  to  a  third  or  a  half,  ac- 
cording as  there  are  children  of  the  marriage  or  not. 

By  the  law  of  England,  there  is  no  communion  of  goods, 
and  the  wife  acquires  no  interest  in  the  personal  property 
of  the  husband ;  and,  accordingly,  neither  she  nor  her  near- 
est of  kin,  have  a  legal  claim  to  any  share  of  the  husband's 
personal  property  upon  the  dissolution  of  the  marriage. 
The  jus  mariti  in  England  is  also  very  different  from  what 
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it  is  in  Scotland,  being  more  extensive  in  some  respects,  and 
-  narrower  in  others.  Thus,  debts  upon  bonds,  contracts, 
^°'  and  the  like,  are  vested,  by  the  law  of  England,  so  imper- 
fectly in  the  husband,  that  unless  he  recovers  payment  of 
them  in  his  own  lifetime,  they  do  not  go  to  executors,  but 
remain  with  the  wife  as  her  own  property,  whereas  by  the 
law  of  Scotland,  they  are  vested  absolutely  in  the  husband 
by  the  marriage  itself,  and  go  to  executors,  whether  he  baa 
recovered  payment  of  them  or  not. 

The  rights  of  parties  being  thus  settled  by  a  legal,  and 
also  an  implied  voluntary  contract,  at  the  time  of  entering 
into  the  marriage,  they  cannot  be  altered  by  any  change  of 
domicile  during  the  subsistence  of  the  marriage,  but  the 
original  written  contract,  under  which  the  marriage  was 
entered  into,  must  be  of  force  to  regulate  the  patrimonial 
rights  of  parties  in  all  times  and  places,  in  the  same  manner 
as  a  written  contract  would  do.  A  change  of  domicile  dur- 
ing the  marriage  cannot  alter  the  patrimonial  rights  of  the 
married  parties  for  several  obvious  reasons.  1.  The  legal 
matrimonial  contract  arising  from  the  law  of  the  country 
where  the  parties  are  domiciled  at  the  time  of  the  marriage 
has  already  taken  its  effect  in  many  particulars,  and  as  it 
cannot  be  undone  or  altered  in  toto^  so  it  cannot  be  altered 
at  all,  without  manifest  injustice.  2.  By  removing  his  do- 
micile to  England,  while  he  keeps  his  wife's  estate  he  has 
acquired  under  the  law  of  Scotland,  he  might  defeat  the 
wife's  claim  under  the  same  law.  And,  in  like  manner,  a 
removal  of  the  domicile  from  England  to  Scotland,  as  it 
ought  not  to  have  the  effect  of  depriving  the  wife  of  out- 
standing debts  originally  duo  to  her,  which,  by  the  law  of 
England,  remained  with  her  notwithstanding  the  marriage, 
so  neither  ought  it  to  give  her  a  right  to  a  third,  or  half  of 
the  husband's  moveables,  to  which  by  the  law  of  England 
she  could  have  no  title. 

But  the  consideration  of  the  tacit  agreement  of  parties 
that  their  rights  shall  be  regulated  by  the  laws  of  the  coun- 
try where  they  are  domiciled  at  the  time  of  the  marriage, 
leads  to  the  same  conclusion.  Such  an  implied  contract 
can  no  more  be  defeated  by  their  afterwards  changing  their 
residence,  than  a  written  contract  of  marriage  or  any  other 
contract,  can  be  set  aside,  merely  by  the  parties  thereto 
changing  their  place  of  abode  ;  and  as  the  law  of  England, 
where  both  Mr.  Hog  and  his  wife  were  domiciled  when  they 
entered  into  the  matrimonial  contract,  does  exclude  the 
communion  of  goods,  and  any  claims  by  the  representatives 
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of  the  wife,  in  the  event  of  her  predeceasing,  it  must  ope-        1804. 
rate  to  that  effect,  just  as  forcibly  as  a  special  covenant  in  a 


marriage  contract  would  do ;  'these  principles,  so  manifestly  ^^^^^^^*  ^^' 
just  and  conclusive,  are  established  by  the  authority  of  Voel  hoq. 
ad  Pand.  lib.  23,  tit.  2,  §  87,  and  Kames'  Principles  of  Equi- 
ty* b.  3,  ch.  8,  §  3,  and  other  authorities.  3.  The  respond- 
ent has  hitherto  argued  this  question  upon  the  supposition 
of  a  marriage  having  been  made  in  England  without  a  con- 
tract ;  but,  in  fact,  not  only  was  the  marriage  entered  into 
by  parties  domiciled  in  England  at  the  time,  but  marriage 
articles  were  also  executed  there  betwixt  the  parties.  This 
circumstance,  in  the  respondent's  apprehension,  greatly 
strengthens  his  argument.  Where  parties  marry  in  any 
country  without  a  contract,  as  it  must  be  presumed  they  wish 
their  rights  to  be  settled  by  the  law  of  the  country,  so,  where 
parties  marry  with  a  contract,  it  must  be  presumed  they 
have  the  law  of  the  country  in  view,  both  for  explaining 
the  terms  of  the  contract  and  for  ascertaining  those  rights 
not  expressed  iq  the  contract.  If  the  provisions  settled  in 
the  contract  by  Mr.  Hog  or  Mrs.  Hog,  did  de  jure^  exclude 
her  from  the  legal  provisions  due  to  a  wife  by  the  law  of 
England,  it  must  be  presumed  that  this  was  the  meaning  of 
the  parties.  If  the  reverse  be  the  law  of  England,  it  must 
be  presumed  that  the  reverse  was  also  their  intention.  To 
say,  therefore,  that  the  rights  of  married  parties  are  to 
change  with  their  residence,  is,  in  otherwords,  to  say  that 
a  change  of  residence  breaks  a  marriage  contract.  If  a 
change  does  take  place,  such  contracts  must  be  construed 
and  explained  by  the  judge  of  the  country  agreeably  to  the 
laws  of  the  country  where  the  contract  was  entered  into. 

] .  The  first  question  as  to  the  eoctent  of  the  legitim,  respects 
the  claim  for  120  shares  of  the  bank  stock,  which  Mrs. 
Lashley  contends  were  the  property  of  the  late  Mr.  Hog  till 
his  death.  Of  these  120  shares,  39  were  transferred  to  the 
respondent  a  number  of  years  before  his  father's  death,  and 
the  81  were  transferred  by  the  father  to  him  a  few  months 
before  he  died.  In  the  argument,  the  appellant  has  distin- 
guished betwLXt  these  two  classes ;  and  although  they  con- 
tend there  was  no  transference  of  the  120  shares,  yet  they 
argue  that  their  plea  is  much  stronger  with  regard  to  the 
39  shares  than  the  81  shares.  But,  concerning  the  39 
shares  of  stock  nothing  has  been  proved  to  shake  the  abso- 
lute transference  of  these ;  far  less  has  it  been  proved,  what 
was  attempted,  that  this  transference  by  the  father  to  his 
eldest  Bon  Thomas,   the  respondent,   was  only  in  trust. 
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1804.       Letters  of  diligence  and  exhibits  were  taken  out.     They 
endeavoured  to  recover  back  letters,  or  back  bonds  to  esta- 


LASHLET,  &c.  i^jjgj^  this  trust,  winding  up  the  evidence  with  the  respond- 
iioo.        ent's  oath,  which  declared,  "  that  about  twenty  years  ago  the 
"  deponent's  father  purchased  some  shares  in  the  Bank  of 
"  Scotland,  and  whichwere  transferred  to  the  deponent;  and 
"  sometime  afterwards  he  gave  a  letter  to  his  father,  the  ex- 
*'  act  words  of  which  he  does  not  recollect,  nor  the  number 
"  of  shares  to  which  it  related  ;  but,  in  general,  it  imported 
**  that  these  shares  were  to  be  considered  as  his  father's." 
And  further,  on  occasion  of  his  election  as  a  director,  upon 
telling  his  father  that,  in  consequence  of  said  letter,  be 
could  not  take  the  oath  as  a  proprietor,— whereupon  his 
father  said  *'  that  he  should  have  a  complete  right  to  the 
*'  said  shares,  and  added  that  he  would  cancel  the  letter."— 
"  In  consequence  of  which  he  took  the  oath,  and  has  been 
"  elected  as  a  director  annually  ever  since."     The  trust, 
therefore,  if  it  was  ever  constituted,  has  been  effectually 
evacuated  in  the  manner  described  by  the  cancellation  of 
the  letter,  as  to  which  there  is  not  the  smallest  doubt  of  the 
fact.     And  it  is  a  mere  mistake  to  say  that  Mr.  Hog,  after 
this,   continued  to  uplift  the  dividends   on  these  shares. 
The  stock  was  registered  in  his  name,  and,  of  course,  the 
dividends  could  only  be  received  upon  written  orders  under 
his  hand.     With  respect  to  the  81  shares  transferred  by 
his  father  to  him  a  few  months  before  his  death,  in  the  most 
absolute  and   unqualified  manner,  it  is  admitted   that  the 
arguments  applicable  to  the  39  shares  do  not  apply  to  them, 
so  that  these  stand  free  from  all  such  argument  as  has  been 
maintained  against  the  39  shares.     2.  In  regard  to  the  se- 
cond branch  of  the  interlocutor  under  appeal,  regarding  the 
price  of  the  estate  of  Kingston  in  England,  which  was  vest- 
ed in  the  respondent,  but  afterwards  sold  by  his  father,  and 
the  price  appropriated  by  him,  and  a  bond  on  £1000,  the 
respondent  contends  they  are  both  of  them  debts  due  by 
the  late  Mr.  Hog,  and,  of  course,  must  be  deducted  in  cal- 
culating  the   amount   of  his  executry,  and   the  claim  of 
legitim  can  only  attach  upon  the  residue.     Nor  is  it  any 
answer  to  say,  that  if  the  transfer  of  the  bank  stock  is  to  be 
held  effectual  in  favour  of  the  respondent,  it  ought  at  same 
time  to  operate  as  an  extinction  of  the  debts  due  to  him, 
upon  the  principle  debitor  non  presumitur  donare  ;  but  the 
interlocutor  has  rightly  found  "  that,  in  the  circumstances 
''  of  this  case,"  the  presumption  does  not  take  place,  because 
that  presumption  yields  to  other  facts  and  circumstances 
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supporting  a  stronger  contrary  presumption.     3.  Deduction        iho4. 

ought  also  to  be  allowed  for  the  expense  of  probate  in  Eng-    • 

land  and  confirmation  in  Scotland.     4.  In  like  manner,  de-  I'^sh^^'^y,  &c. 

duction  ought  also  to  be  given  of  the  payments  made  to        hog. 

Mrs.  Lashley  to  account  of  her  provisions,  as  well  as  of  the 

annual  payments  of  £65,  which  was  paid  to  Mrs.  Lashley  as 

the  interest  of  the  balance  of  her  provision. 

After  hearing  counsel,  in  June  1 802,  for  five  days. 

The  Lord  Chancellor  adjourned  the  further  considera- 
tion of  the  case  until  the  next  session  (1803).  In 
session  1803,  it  was  again  adjourned  until  session  1804, 
when  it  was  finally  disposed  of. 

The  Lord  Chancellor  (Eldon)  said : — * 
"  My  Lords, 

"  This  is  an  appeal  by  Rebecca  Hog,  otherwise  Lashley,  and 
Thomas  Lashley,  Esq.,  her  husband,  against  several  interlocutors  of 
the  Court  of  Session,  of  the  2d  of  July  1 793,  the  5th  of  March  and 
25th  of  November  1794,  the  16th  of  June  and  7th  of  July  1795,  the 
13th  of  December  1791,  the  23d  of  May,  the  8th  of  June,  the  26th 
of  June,  and  the  11th  of  July  1798,  the  12th  of  NoTember  1799, 
and  the  14th  of  May,  and  the  26th  of  July  1800.  And  also  an  applica- 
tion to  your  Lordships,  on  the  part  of  Mr.  Hog,  in  the  nature  of  a 
cross  appeal,  against  the  interlocutors  in  the  course  of  the  same  pro- 
ceeding. That  cross  appeal  comprehends  questions  which  I  shall 
presently  state,  because,  before  it  can  be  taken  into  consideration, 
your  Lordships  will  have  to  decide  whether  it  was  presented  consist- 
ently with  the  rules  of  your  Lordships'  House,  and  that  question, 
though  it  will  not  much  aficct  the  principal  matter  in  the  case,  will 
certainly  affect  one  part  of  it,  that  which  relates  to  a  claim  with  re- 
ference to  the  expenses  of  confirmation  in  Scotland,  and  probate  of 
the  testator's  will  in  England. 

'^  This  cause  comprehends  a  great  yariety  of  questions,  including 
many  points  deserving  of  very  great  attention,  which  have  been  very 
eloquently  argued  at  your  Lordships'  bar.  My  purpose,  if  that  shall 
meet  with  the  pleasure  of  your  Lordships,  is  to  go  through  the  state- 
ment of  the  case,  and  to  exhaust  the  consideration  of  some  of  the 
points  now,  meaning  to  conclude  the  consideration  of  the  whole  in 
the  course  of  to-morrow. 

"  The  case,  with  reference  to  the  questions  between  these  parties, 
has  been  long,  upon  some  points  or  other,  under  discussion  in  your 
Lordships*  House,  so  long,  that  I  have  had  the  honom:  frequently  of 
appearing  at  your  Lordships'  bar,  as  counsel  for  one  of  the  parties  in 
this  cause.  It  has  been,  therefore,  certainly  with  great  reluctance 
that  my  attention,  in  a  judicial  character,  has  been  called  so  im- 


From  Mr.  Gurney*s  Short-hand  notes. 


604     CASES  ON  APPEAL  FROM  SCOTLAND. 

1804.        perionslj  to  tbe  consideration  of  the  questions  between  these  parties* 
But  the  circumstance  of  the  absence  of  one  noble  and  learned  Lord 


LASHLEY,  &c.nQ|.  ^Qw  prcscnt,  and  the  circumstance  of  the  occasional  absence  or 
HOG.         another  noble  and  learned  Lord,  whom  I  am  happj  to  see  this  da^r 
Lord  present  in  this  House,  hare  compelled  me  to  execute  that  duty  as 

Earl  of''        ^^^^  ^  ^  ^^°  •  which  I  never  feel  any  inclination,  under  such  circmn- 
Kosslyn.  stances,  to  attempt  to    discharge  when   it  is  not    necessary  thafc 

I  should  take  the  discharge  of  it  upon  myself.  Thus  I  address 
myself  to  the  decision  of  this  cause,  rather  from  matter  of  necessity 
than  matter  of  choice.  In  the  opinion,  however,  which  I  have  form — 
ed  upon  this  subject,  I  have  reason  to  think  that  I  have  the  cod — 
currence  of  those  who  have  had  occasion,  in  different  periods,  to  at  - 
tend  to  the  subject  matter  of  this  cause,  and  who,  whether  present  of 
absent;  have  in  that  degree  attended  to  the  consideration  of  this  case^ 
which  enables  me  to  collect  (what  is  of  very  great  value  unqnestiom^ 
ably,)  the  judicial  opinion  of  those  who  may  possibly  be  not  here  to 
express  it ; — and  I  shall  have  the  satisfaction,  in  expressing  my  owxi 
opinion  in  the  presence  of  a  noble  and  learned  Lord,  who  has  kc^ 
quently  had  occasion  to  give  his  attention  to  this  subject,  and  wbo« 
if  I  fall  into  any  mistake,  will  be  able  to  set  your  Lordships  right. 

"  It  appears,  that  previous  to  the  year  1737»  a  gentleman  of  the 
name  of  Roger  Hog,  who  married  in  that  year  a  lady  of  the  name 
of  Rachael  Missing,  and  who  were  the  father  and  mother  of  the  ap- 
pellant Mrs.  Rebecca  Lashley,  and  the  respondent  Mr.  Hog,  lived 
in  that  part  of  this  island  which  is  called  England.     Mr.  Hog  esx- 
ried  on  his  trade  in  the  city  of  London.     He  was  a  native  of  Scot- 
land, but  he  had  unquestionably  lost  his  Scotch  domicile.     He  tru 
to  all  intents  and  purposes  a  domiciled  Englishman  when  he  con- 
tracted, in  1737*  ill  England  a  marriage  with  this  lady.     Upon  tint 
marriage,  a  settlement  was  made,  and  it  is  necessary  to  state  particn- 
larly  to  your  Lordships  the  substance  of  that  settlement ;  because  it 
has  been  considered  as  affecting  the  questions  in  this  case,  both  ia 
the  Courts  below,  and  the  arguments  here  at  the  bar ;  and  becaine 
it  appears  to  me,  upon  the  best  consideration  I  can  give  the  subject, 
that,  attending  to  the  legal  effect  of  it,  it  does  not  in  any  degree  afied 
the  legal  consideration  of  this  case. 

"  Mr.  Hog  received  with  the  lady  a  portion  of  £3500;  and,  I^ 
ceiving  that  portion,  he  entered  into  an  engagement  that  he  would, 
as  soon  as  a  purchase  could  reasonably  be  had,  dispose  of  the  sum  of 
£2500,  part  of  the  £3500,  in  the  purchase  of  a  real  estate  in  Eog- 
land,  with  an  obligation  to  convey  that  estate  to  his  own  use  for  hit 
life,  and,  after  his  death,  to  trustees,  to  preserve  contingent  remaio- 
ders,  with  remainder  to  the  use  of  his  intended  wife,  for  her  life,  and 
after  the  decease  of  himself  and  his  wife,  then,  to  the  children  of  the 
marriage,  in  such  manner  as  she,  notwithstanding  her  coverture,  by 
deed  or  will  should  direct  and  appoint,  and,  in  default  of  such  direc- 
tion and  appointment,  to  the  use  of  the  children  of  the  marriage,  to 


i 
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be  equally  divided  between  tbem,  share  and  share  alike,  and,  in  de-        1804. 
fault  of  such  issue,  to  the  use  of  the  lady  in  fee. 


In  looking    through   this   settlement,   a    copy   of  which   is  lashlky.  &c. 
presented  in  the  cause,  I  think  I  am  authorized  to  state  to  your  ^' 

Lordships,  that  its  effect  is  no  more  than  this, — that  this  lady, 
being  entitled  to  the  sum  of  £3500,— £1000,  part  of  the  £3500, 
was  advanced  to  the  husband  for  his  own  use  ; — that  with  respect 
to  the  remaining  £2500,  it  was  to  be  laid  out  in  land,  which  land 
was  to  be  settled  to  the  use  of  the  husband  for  life,  then  to  the 
use  of  the  wife  for  life,,  with  remainder  to  the  children  of  the  wife, 
whose  money  your  Lordships  observe  purchased  the  estate,  and 
therefore  power  was  reserved  to  her  to  dispose  of  the  same,  in  such 
manner  as.  she  should  appoint ; — that,  in  default  of  any  appointment 
by  her,  the  children  were  to  take  equally,  and,  if  there  were  no  chil- 
dren, the  real  estate  so  purchased  with  ££2500  of  her  personal  pro- 
perty, was  to  go  to  her  in  fee.  But  the  settlement  does  not  contain 
any  declaration  whatever  that  this  was  to  be  in  lieu  of  her  dower  ; 
and  indeed  it  would  have  been  singular  if  it  had,  for  this  was  the 
purchase  of  her  own  estate,  with  her  own  money.  What  is  more  to 
the  present  purpose,  it  does  not  contain  anything,  by  way  of  declara- 
tion, covenant,  or  otherwise,  that  this  was  to  be  accepted  in  satisfac- 
tion of  any  right  of  any  kind  which  she  could  acquire  by  her  mar- 
riage, or  otherwise,  in  the  personal  estate  of  her  husband.  It  is  a 
pure  dry  settlement  of  that  real  estate^  which  was  to  be  purchased 
with  the  sum  of  £2500  ;  and  it  appears  to  me,  if  I  am  right  in  col- 
lecting and  stating  the  effect  of  this  settlement,  that,  in  respect  to 
any  question  as  to  what,  under  any  circumstances,  this  lady  would 
have  in  the  personal  estate  of  her  husband,  that  question  remains  just 
as  much  open  to  discussion  as  if  this  settlement  had  never  been 
made, — this  settlement  has  no  relation  whatever  to  that  question. 

^^  It  appears,  that  after  this,  Mr.  Roger  Hog  purchased  lands  at 
Kingston,  upon  the  terms  of  this  covenant ;  and  those  lands  were  con- 
veyed to  the  trustees  mentioned  in  this  deed,  to  the  uses  of  the  deed, 
and  it  should  seem,  that  afterwards  the  lady  made  her  appointment, 
by  which  she  gave,  subject  to  her  husband  s  estate  for  life,  as  she  had 
a  power  of  doing,  the  right  of  the  land  to  the  present  respondent, 
Mr.  Thomas  Hog.  It  appears,  afterwards,  that  when  he  became  of 
age,  (at  least  it  is  so  suggested,  and  seems  to  have  been  so  taken  for 
granted  throughout  the  whole  of  the  proceedings  in  the  cause),  this 
estate  was  sold,  and  the  estate  being  sold,  the  father  received  the 
money,  the  price  of  the  estate ;  and  the  father  receiving  the  money, 
the  price  of  the  estate,  of  course  he  would  be  debtor  to  the  son, 
whose  estate  it  was,  for  the  price  of  the  estate,  to  be  paid  to  the  son 
at  the  time  his  right  to  the  possession  of  the  estate  so'  sold  should 
have  commenced  ;  and  that  the  son  would  therefore  be  a  creditor 
upon  the  assets  of  his  father  for  that  sum,  calculated  as  a  sum  to  be 
paid  at  that  time,  unless  it  can  be  shown,  either  that  by  virtue  of 


LA8HLET,  &C 
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'8^4.  gome  agreement  which  had  been  entered  into  between  the  parties, 
this  relation  of  debtor  and  creditor  so  entered  into  was  cancelled,  or 
that,  by  some  circumstances  which  had  taken  place  between  them, 
uoo.  this  debt  was  paid  ;  or  that,  from  the  effect  of  some  transaction  which 
has  taken  place  upon  the  death  of  Mr.  Roger  Hog»  or  otherwise,  this 
demand  has  been  satisfied. 

^'  Mr.  Hog  continued  to  carry  on  trade  for  a  considerable  time,  and, 
carrying  on  that  trade,  it  appears  that  he  purchased  an  estate  at  New- 
liston  in  Scotland  in  1752,  and,  it  is  alleged  on  the  part  of  the  pre- 
sent appellants,  the  original  appellants,  that  he  had  his  residence  in 
Scotland  from  about  the  year  1752.  Mr.  Ilog,  the  son,  on  the  other 
hand,  contends,  that  he  was  after  that  time  domiciled  in  England ; 
and  that  question  will  be  material  for  your  Lordships'  consideration, 
at  what  time  he  ceased  to  be,  in  the  contemplation  of  law,  domiciled 
in  England,  and  at  wha^  time  he  began  to  be  capable  of  being  con- 
sidered, and  necessarily  to  be  considered,  as  domiciled  in  Scotland, 
with  reference  more  particularly  to  the  period  of  February  17^  J 
because,  in  February  1760  Mrs.  Hog,  formerly  Miss  Missing,  died. 

"  The  question,  upon  the  place  of  domicile  at  that  period,  coma 
to  be  material,  because,  npon  the  fact,  whether  he  was  domidled  in 
Scotland  or  domiciled  in  England,  at  that  time,  arises  a  Tery  lua- 
terial  question  between  the  parties  in  this  cause  ;  whether  she  is  to 
be  considered  as  the  wife  of  a  Scotchman,  or  whether  she  is  to  be 
considered  the  wife  of  an  Englishman  ?  it  being  contended,  on  the 
part  of  Mrs.  Lashley,  that  her  mother  was  to  be  considered  in  1760, 
as  the  wife  of  a  Scotchman,  of  a  domiciled  Scotchman.  The  con- 
sequence of  that  is,  that  if  she  was  the  wife  of  a  domiciled  Scotch- 
man, she  was  entitled,  predeceasing  her  husband,  to  what  they  csU 
jus  relictm*  that  the  husband  could  not  deprive  her  of,  but  that  she 
had  that  claim,  and  transmitted  it  to  her  next  of  kin.  The  appel- 
lants in  this  case,  say  that  she  was  associated  with  her  husband,  and 
entitled  to  a  share  under  the  communion  of  goods  with  him,  because 
he  was  a  domiciled  Scotchman,  because  the  law  of  Scotland  creates 
such  an  interest  in  the  case  of  a  domiciled  Scotchman,  his  wife  pre- 
deceasing him,  and  therefore  ]\Irs.  Lashley,  as  one  of  the  duldren, 
claims  to  be  entitled,  according  to  her  interest  in  that  which,  aocoid- 
ing  to  the  law  at  the  dissolution  of  that  connection,  goes  to  the  chil* 
dren  of  the  deceased  wife. 

*^  On  the  other  hand,  it  is  said  in  the  cross  appeal,  (if  it  can  be  eoo- 
sidered  as  such),  that  there  is  no  fact  which  bears  them  out  in  the 


•  Strictly  speaking,  the  "  jus  relictcs  "  is  the  claim  arising  to  the  sar- 
viviDg  wife,  on  the  predecease  of  her  husband.  The  claim  here  was  the 
share  of  the  goods  in  communion  falling  to  her  on  the  dissolution  of  die 
marriage  by  her  predecease,  called  dead's  part,  or  wife's  thirdyanddaio- 
ed  in  right  of  the  mother  by  her  children.  But  the  term  jus  relieUt  was 
applied  here  in  this  case  by  the  most  eminent  lawyers. 
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assertion,  that  Mr.  Hog  was  domiciled  in  Scotland  in  1760,  and  if       1804. 
they  are  not  supported  in  the  fact  that  he  was  domiciled  in  Scot- 


land in  1760,  that  there  is  no  occasion  to  inquire  farther  ahout  the  ^^shley,  &c. 
law. 

HOG. 

"  But  they  add,  if  he  was  domiciled  in  the  year  1760  in  Scotland, 
yet  they  contend,  1.  That  hecause  the  marriage  was  had  in  England, 
the  Scotch  law,  which  would  ohtain  between  Scotch  persons  domi- 
ciled at  the  death  of  the  wife  in  Scotland,  when  the  marriage  has 
de  facto  taken  place  in  Scotland,  will  not  apply  to  persons,  though 
they  are  prored  to  hare  been  domiciled  in  Scotland  at  the  dissolu- 
tion of  the  marriage,  when  the  locus  contractus  matrimonii  was  ac- 
tually in  England ;  and  that  by  the  law  of  Scotland  you  are  not 
driven  to  inquire  what  the  rights  of  a  Scotch  wife  would  be  if  she 
had  been  clothed  with  the  character  of  a  Scotch  wife  under  the  effect 
of  a  Scotch  marriage  contracted  in  Scotland  ;  but  if,  upon  the  hus- 
band's death,  he  is  to  be  considered  as  a  domiciled  Scotch  husband, 
and  she  is  to  be  considered  as  a  domiciled  Scotch  wife, — or  if,  upon 
the  wife's  death,  she  is  to  be  considered  as  a  domiciled  Scotch  wife, 
and  her  husband  as  a  domiciled  Scotch  husband,  you  are  to  apply,  as 
between  the  estates  of  such  a  husband  and  wife,  the  law  of  England, 
if  these  parties  were  married  in  England. 

"  And  beyond  that,  they  contend  that,  in  this  particular  case,  if  that 
is  not  the  just  view  of  the  law,  that  a  marriage  settlement  haying 
been  made  in  England,  that  is  to  be  regarded  as  a  conventional 
provision,  which  would  shut  out  the  right  to  any  legal  provision. 

"  It  is  necessary  also  to  state  to  your  Lordships,  that  the  appellant, 
Mrs.  Rebecca  Hog,  in  the  year  1776»  married  the  other  appellant, 
a  gentleman  of  the  name  of  Thomas  Lashley,  whose  father  was  a 
physician  in  the  island  of  Barbadoes,  and  that  upon  that  occasion  no 
contract  of  marriage  was  entered  into  between  them.  Mrs.  Hog's 
father  made  a  proposal,  which  did  not  take  effect,  and  the  appellant 
received  from  him  the  sum  of  £700,  which  was  advanced  to  Mr. 
Lashley,  upon  his  bond  in  1767 ;  another  sum  of  £300  in  1779 ; 
and  an  annual  sum  of  £65  from  the  year  1772,  during  the  remainder 
of  Mr.  Hog's  life.  I  state  these  circumstances  to  your  Lordships  be- 
cause the  interlocutors  have  relation  to  these  facts. 

'*  Mr.  Hog's  other  children  received  from  him  certain  provisions, 
which  they  are  said  severally  to  have  accepted  in  full  satisfaction  of 
all  they  could  ask  or  demand  by  and  through  his  decease,  or  the 
decease  of  their  mother,  in  the  name  of  legitim,  or  otherwise ;  and 
when  I  advert  to  this  fact  in  passing  along,  it  seems  to  me  not 
quite  immaterial,  that  after  Mr,  Hog  became  unquestionably  a  per- 
son domiciled  in  Scotland,  and  was  providing  for  his  children  as  a 
person  would  do,  who  was  attending  to  the  law  of  the  country  in 
which  he  was  domiciled,  his  men  of  business,  whom  he  consulted  at 
the  time  he  made  these  provisions,  certainly  felt  that  it  was  matter 
of  doubt  whether  the  children  had  not  a  claim  under  their  mother, 
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1804.        considering  the  drcnmstances  under  which  their  mother  had  died ; 
for  the  deed  which  he  expressly  required  before  he  paid  to  them  tbe 


i<ASHLET,  &c  portion  which  he  intended  for  them,  contained  a  renunciation  not 
J''  only  of  whatever  they  could  claim  through  his  decease,  but  also  of 

whatever  they  could  claim  through  the  decease  of  their  mother  in 
name  of  legitim  or  otherwise. 

**  Upon  the  19th  of  March  1789,  Mr.  Hog  died  at  Newliston,  lear- 
ing  a  real  and  personal  estate  of  very  considerable  value,  part  of 
which  was  situated  in  Scotland,  part  in  England,  and  a  small  part 
in  France.  And  before  his  death  he  had  executed  certain  deeds  of 
settlement  There  can  be  no  doubt  his  intention  was  to  vest,  as 
amply  as  he  could,  his  property  in  his  eldest  son,  and  of  this  he  was 
unquestionably  himself  the  proper  judge.  He  was  the  father  of  ail 
the  children,  and,  as  far  as  the  law  would  allow,  he  had  a  right  to 
decide  for  himself  to  which  of  his  children  he  would  give  most,  and 
to  which  he  would  give  least.  It  was  quite  clear  that  he  meant  to  give 
all  that  he  could  give  to  the  present  respondent,  Mr.  Thomas  Hog. 
'♦The  deeds  of  settlement  which  Mr.  Hog  had  executed,  were 
lodged  in  the  hands  of  Mr.  John  Robertson,  writer  in  Edinburgh, 
his  ordinary  agent.  One  of  these  was  a  general  disposition  contain- 
ing a  nomination  of  executors,  dated  the  5th  of  February  17B7>  in 
favour  of  his  eldest  son,  the  respondent.  It  conveyed  to  him  cer- 
tain lands  therein  mentioned,  together  with  all  Mr.  Hog's  personal 
property,  burdened  with  the  payment  of  debts,  le£;acies,  and  proTi- 
sions  to  younger  children  ;  and  it  directed — and  this  is  the  part  of 
the  disposition  to  be  attended  to  by  your  Lordships — *  that  the  re 
'  sidue  and  growing  interest  should  be  employed  in  purchasing  land, 

*  to  be  entaikd  on  the  series  of  heirs  specified  in  the  entail  of  Xew- 

*  liston.'  And  I  state  this  to  your  Lordships  to  be  material,  in  de- 
ciding on  the  circumstances  of  this  case,  (and  your  Lordships  will 
recollect,  that  in  a  former  stage  of  it,  I  represented  it  to  be  iiiaterial]i, 
because  if,  in  fact,  this  species  of  disposition  was  made  by  the  settle- 
ment in  1737)  that  will  deserve  attention  when  your  Lordships  come 
to  consider  the  effect  of  the  evidence,  as  it  bears  upon  the  question 
in  regard  to  certain  shares  of  stock  of  the  Bank  of  Scotland,  to  the 
number  of  eighty-one  shares,  which  were  to  be  disposed  of,  or  were 
intended  to  be  disposed  of,  which  eighty-one  shares,  it  is  contended 
by  the  respondent,  Mr,  Hog,  had  been  absolutely  conveyed  to^  and 
vested  in  him. 

'*  Two  bonds  were  also  entrusted  to  Mr.  Robertson  in  fevour  of 
Mrs.  Lashley,  excluding  her  husband  syt<j  marili.  One  of  these,  for 
£1000*  sterling,  contained  a  declaration  that  the  same  ^  shall  be  in 

*  full  satisfaction  to  the  said  Rebecca  Hog,  my  daughter,  of  all  por* 


*  The  sum  mentioned  in  the  interlocutor,  quoted  at  page  592,  ougbt 
to  be  £2500  instead  of  £1500  ;— thus  £700  and  £300  paid  to  Dr.  Lasb- 
iej,  and  £1600  left  Mrs.  Lashley  at  her  fatber*s  death. 
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*  tion  natural,  legitim,  bairns'  part  of  gear,  or  other  claim  or  demand         1804. 

*  from  me,  or  from  mj  heirs  and  executors,  in  and  through  my  de-  — — — 
'  cease,  or  the  death  of  Mrs.  Rachael  Missing,  my  spouse.'     And  here  '•ashlky 
also,  it  may  be  material  for  your  Lordships  to  attend  to  it,  that  these         ^,0. 
bonds,  which  were  executed  at  a  period  very  long  subsequent  to  that 

at  which  her  mother  had  died,  contained  a  declaration  that  the  same 
should  be  in  satisfaction  of  all  that  she  could  claim  through  his  de- 
cease, or  the  death  of  Mrs.  Rachel  Missing,  his  spouse.  Those,  there- 
fore, who  transacted  this  part  of  the  testator's  business,  did  not  think 
it  safe  to  make  this  proposition,  as  a  proposition  to  a  child,  to  accept 
this  provision  in  lieu  of  legitim,  as  it  could  be  claimed  through  the 
decease  of  the  father,  who  was  unquestionably  then  a  domiciled 
Scotchman ;  but  they  thought  it  right  also  to  propose  it,  at  least  as 
a  satisfaction  for  what  could  be  claimed  through  the  mother's  de- 
cease, who,  as  I  before  stated,  died  in  the  year  1760.  These  pro- 
visions, which  had  been  so  tendered  to  Mr.  Lashley  and  his  wife, 
they  were  not  contented  with,  and  they  raised  a  suit  in  the  Court  of 
Session  against  the  present  Mr.  Hog,  as  representative  of  his  father 
(for  he  had  acted  as  such  in  Scotland,  and  had  taken  probate  also 
in  England),  to  account  for  one  half  of  his  father's  moveables  or  per- 
sonal estate,  in  name  of  legitim,  and  for  Mrs.  Lashley's  proportion 
of  one-third  of  the  goods  in  communion  at  the  dissolution  of  the 
marriage,  to  which  they  alleged  the  children  of  the  marriage  were 
entitled,  as  the  next  of  kin  to  their  mother. 

"  There  were  several  defences  to  this  action,  and  these  defences  General  view 
were  met  by  replies.    It  will  be  within  your  Lordships'  recollection  ®^  *^^  argu- 
that  there  have  been  several  interlocutors  in  favour  of  Mr.  Lashley 
and  his  wife,  which  have  been  affirmed  by  your  Lordships,  sitting 
in  judgment  here,  more  particularly  an  interlocutor  of  the  7th  of 
June  1791?  that  *  the  renunciation  of  the  claim  of  legitim  by  the  Vide  a nfp,  vol. 

*  younger  children  of  the  deceased  Mr.  Hog,  operated  in  favour  of  the  >"•  P*  247  and 
*'  pursuer  (Mrs.  Rebecca  Hog),  and  has  the  same  effect  as  the  natural 

'  death  of  the  renouncer  would  have  bad  ;  and  as  she  is  the  only 
^  younger  child  who  did  not  renounce,  find  her  entitled  to  the  whole 

*  legitim,  being  one- half  of  the  free  personal  estate  belonging  to  her 
'  father  at  the  time  of  his  decease,  whether  situated  in  Scotland  or 
'  elsewhere.' 

"  Another  question  which  arose  in  that  case,  was  with  respect 
to  some  part  of  that  personal  property,  (of  what  value  does  not 
signify  as  to  the  principle  which  was  under  discussion),  Whether 
the  lex  loci  ret  sitof,  or  the  lex  domicilii  of  the  testator  was  to  de- 
termine in  what  manner  the  same  should  be^  disposed  of.  This 
question,  which  long  agitated  the  Court  of  Session,  and  afterwards 
agitated  your  Lordships  by  a  discussion  at  your  bar,  and  which  was 
finally  decided  here  was,  taking  Mr.  Hog,  as  he  was  found  to  be 
domiciled  in  Scotland  at  the  time  of  his  death,  whether  the  person- 
ality which  he  had  in  England  and  in  France,  particularly  the  per- 

VOL.  IV.  2  R 
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1604         sonality  which  he  had  in  England,  and  attending  to  the  natare  of  it, 
and  the  property  in  the  funds,  was  personality,  to  be  distributed  ac- 


LA8ULBT,  &c  cording  to  the  law  of  England,  or  to  be  distributed  according  to  the 
^\  law  of  Scotland  ? 

**  There  were  other  points,  and  those  were  points  with  which  the 
present  case  more  particularly  connects  itself.  It  was  first  denied 
that  Mrs.  Lashley  had  any  claim  to  her  mother  s  right  to  a  share  of 
the  personal  estate  of  her  father  at  the  dissolution  of  the  marriage. 
That  question  was  remitted  by  the  Court  of  Session  to  the  Lord  Or- 
dinary for  his  reconsideration,  before  the  last  appeal,  and  I  shali 
have  occasion  to  state  to  your  Lordships  his  judgments,  and  that  of 
the  Court  upon  it. 

*^  Then  there  was  another  question,  which  becomes  extremely  ma- 
terial in  this  case,  which  is,  as  to  the  amount  of  that  property  which 
is  to  be  considered  as  subject  to  the  legitim ;  and  that  question 
chiefly  respects  seTeral  shares  of  the  stock  of  the  Bank  of  Scotland ; 
and  the  true  question  upon  that  will  be  this,  Whether  the  property 
in  the  stock  of  the  Bank  of  Scotland  was,  at  the  death  of  Mr.  Roger 
Hog,  to  be  considered  (for  the  purposes  with  reference  to  which  his 
children  can  claim)  as  the  property  of  Mr.  Roger  Hog,  whoerer 
might  be  in  the  apparent  ownership  of  it  ?  Or,  Whether,  on  the  other 
hand,  it  was  to  be  considered  as  property,  with  reference  to  which 
he  had,  to  all  intents  and  purposes  connected  with  the  question  of 
legitim,  divested  himself  of  all  ownership,  and  had  bona  fde,  oot 
and  out,  given  that  property  to  his  son  Thomas  Hog  in  his  lifetime ! 
It  cannot  be  denied,  in  any  way  of  stating  the  question,  that  the  claim 
of  legitim  attaches  only  on  that  which  is  the  moveable  property  of 
the  father  at  his  death,  and  therefore  ceased  to  be  the  property  of 
the  father  at  his  death.  The  children  can  claim  only  against  that 
which  was  the  property  of  the  father  at  his  death,  subject  always  to 
the  consideration  of  what  acts  can  be  said  to  have  put  an  end  to  the 
property  of  the  father  previous  to  his  death,  regard  being  had  to 
the  principles  of  the  law  as  these  respect  fraud  upon  fair  claims,  and 
attending  to  the  nature  of  those  claims. 

"  The  first  question,  therefore,  is,  Whether,  under  the  circumstan- 
stances,  Mrs.  Lashley  had  any  claim  under  her  mother  ? 

"  The  next  question  is,  What  is  the  amount  of  the  property  to 
which  she  has  a  claim?  That  depends  also  upon  the  question. 
What  claim  Mr.  Thomas  Hog  has,  and  what  right  Mr.  Thomas 
Hog  has  to  call  upon  Mr.  and  Mrs.  Lashley  to  bring  into  divisioD, 
or  into  collation,  those  sums  of  money,  and  those  provisions  which 
have  been  advanced  by  the  father  to  Mr.  Lashley  or  to  Mis.  Lnsh- 
ley,  during  the  lifetime  of  the  father.  When  these  claims  are  set- 
tled, it  will  of  course  be  ascertained  what  is  the  amount  of  that  pro- 
perty upon  which  this  claim  of  legitim  attaches. 

''With  respeet  to  the  first  of  these  questions,  it  certainly  is  an 
extremely  important  question,  which  it  appears  to  me  has  been 
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hitherto  unprejudiced  by  any  direct  decision  ;  but,  as  it  seems  to  me,        1804. 

by  no  means  unaffected  by  the  establishment  of  principles  which    

have  application  to  it.     It  is  this,  Whether,  when  a  person  marries  ^^^hlby,  &c. 
in  one  country,  and  on  that  marriage  a  contract  is  entered  into,  but        hog. 
which  contract,  in  the  terms  of  it,  has  no  relation  whatever  to  the 
personal  property  of  the  husband,  such  as  it  is  at  the  time  of  the  mar-  Effect  of 
riage — such  as  it  shall  be  subsequent  to  the  time  of  the  marriage,  or^^^'^.S?  ^^ 
such  as  it  may  be  at  the  death  of  the  husband  ;  whether,  because  in  the"rUrhtr  of  * 
fact  the  marriage  took  place  in  England,  whatever  may  be  the  change  the  wife ;  or 
.of  domicile  of  the  husband  subsequent  to  the  marriage,  and  what-^^®^^^^  '^® 
ever  shall  be  said  to  be  in  law  the  place  of  his  domicile  at  the  time tusnmtru'^^' 
of  his  death,  the  administration  of  his  estate  in  that  place  where  he  monii  must 
dies  domiciled  is  to  be  an  administration,  as  far  as  it  respects  his  govern, 
wife,  with  reference  not  to  the  law  of  the  place  where  he  died  domi- 
ciled, but  to  the  law  of  the  place  where  the  marriage  was  had.  And 
then  stating  that,  whatever  might  have  been  the  claims^  if  she  had 
been  married  in  the  place  where  her  husband  died,  let  her  husband 
die  domiciled  where  he  may,  she  neither  has  nor  can  have  any  other 
rights  than  those  which  she  would  have  had  if  the  husband   had 
died  domiciled  in  the  place  where  the  marriage  was  entered  into. 

"  This  question  comes  to  be  important,  because,  your  Lordships 
will  observe,  that  there  is  a  great  difference,  particularly  in  this  case, 
which  is  the  case  of  a  predeceasing  wife,  between  the  claims  of  her 
children,  and  what  would  be  the  claims  of  her  children  if  the  rights 
of  the  mother  are  to  be  deterthined  on  by  the  law  of  Scotland  or  by 
the  law  of  England.  Under  the  law  of  England,  I  need  not  state 
to  your  Lordships,  that  when  the  wife  predeceases  the  husband,  and 
there  has  been  no  convention  or  provision  upon  her  marriage ;  when 
she  dies,  instead  of  any  body  representing  her  having  any  claim  as 
against  the  husband,  her  husband  has  a  title  to  be  her  universal  re- 
presentative against  any  children  she  had,  and  all  other  persons  in 
the  world.  The  law  of  Scotland  is  not  so,  because  that  law  recog- 
nizes what  is  called  the  communion  of  goods  in  the  married  state, 
and,  by  virtue  of  that  law,  the  wife  has  certain  interests ;  if  she  pre- 
deceases the  husband,  she  and  her  husband  being  considered  as  en- 
titled to  communion  and  society  in  the  personal  estate,  and  the 
society  and  communion  expiring  by  the  dissolution  of  the  marriage 
in  consequence  of  her  death,  the  property  comes  to  be  severed,  and 
her  children,  as  her  children,  have  a  right  to  a  part  of  the  property 
of  the  husband,  as  representing  her,  against  the  husband  himself. 
The  proportion,  in  the  case  of  the  wife  dying  after  her  husband, 
seems  to  be  pretty  much  the  same  as  in  the  law  of  England ;  if  he  * 
predeceases  her  in  England,  dying  intestate,  leaving  children,  your 
Lordships  know  her  share  is  one-third,  and  the  children  have  the 
other  two-thirds ;  if  there  are  no  children,  her  proportion  is  a  moiety ; 
and  the  next  of  kin,  not  standing*  in  the  condition  of  children,  take 
the  other  moiety.     So  in  the  law  of  Scotland,  her  right  is  different 
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1804.        in  respect  to  the  proportion  or  the  extent  of  her  claim,  in  respect  of 
her  husband's  dying  with  children  or  without  children.     I  think,  if 


LA8HLET,  &c.  }^q  dics  with  children,  she  is  entitled  to  a  third,  and  to  a  moiety  if  he 
„Jq^         dies  without  children. 

'^  In  order,  therefore,  to  state  this  question  to  your  Lordships,  ive 
must  consider,  1 .  What  would  be  the  case,  supposing  the  wife  bad 
died  after  the  husband ;  and  see  how  far  the  principles  we  shall 
establish  to  regulate  that  case  will  apply  to  the  case  of  the  wife  pre- 
deceasing her  husband.  When  it  was  stated  at  the  bar  here  that 
the  loctis  contractus  matrimonii  must  goTem,  one*s  attention  was 
naturally  called  to  the  consideratidn  of  all  the  difficulties  that  pre* 
sented  themselves  as  consequential  upon  that  way  of  stating  the  pro- 
position. I  am  ready  to  admit  there  are  considerable  difficulties 
upon  any  state  of  the  proposition;  and  yet,  to  a  mind  informed  as 
that  of  an  English  lawyer  is,  as  he  is  informed  by  his  habitat  I  own 
it  appears  to  me  one  of  the  most  extraordinary  propositions  I  had 
ever  heard,  notwithstanding  the  passages  that  are  found  in  text 
writers  upon  the  subject,  that  it  could  be  maintained,  as  an  unirer* 
sal  proposition  at  least,  that  the  locus  contractus  matrimonii  was  to 
govern.  It  is,  no  doubt,  one  question,  what  is  an  universal  proposition 
to  be  acted  upon  in  England,  Scotland,  or  any  where  else,  as  a  prin- 
ciple of  sound  law,  to  be  adopted  every  where  ?  and  another  tiling 
to  say,  what  is  to  be  considered  as  being  the  law  of  England  upon 
the  point  ?  When  one  recollects  what  has  been  the  universal  prac- 
tice in  regard  to  the  administration  in  this  country  of  the  effects  of 
intestates,  under  all  the  circumstances  which  have  obtained,  under 
all  the  changes  and  mutations  of  instruments  which  parties  make  in 
their  lifetimes,  I  believe  it  never  occurred  to  any  person  who  has 
sat  in  these  Courts,  in  which  they  admin ster  the  estates  and  effects 
of  intestates,  to  think  of  the  question,  where  was  the  party  married? 
in  order  to  decide  what  was  the  share  a  wife  was  to  take  of  her 
husband's  personality  ? 

^^  This  is  very  familiar  to  us  in  this  country,  because  your  Lord- 
ships know  very  well  that  the  distribution  of  the  personal  estate  of 
intestates  is  in  different  proportions  in  different  parts  of  England. 
When  a  person's  estate,  for  instance,  is  to  be  distributed  as  the  per- 
sonal estate  of  an  individual  living  in  that  district  in  which  the  cus- 
tom of  the  province  of  York  obtains,  the  wife  is  there  entitled  to 
five-ninths,  and  if  the  locus  contractus  matrimonii  is  to  detemune 
upon  her  rights,  where  there  is  no  domicile  in  the  province,  I  be- 
lieve I  should  state  a  doctrine  that  would  extremely  surprise  all  the 
inhabitants  of  London  who  have  transplanted  themselves  from  the 
parts  to  which  I  am  now  alluding,  if  I  were  to  tell  them,  if  thej 
happened  to  die  domiciled  in  the  province  of  Canterbury,  where  the 
wife's  share  is  one- third,  that  it  was  not  the  curcumatance  of  bdog 
themselves  domiciled  within  the  province  of  Canterbury  which  waf 
to  regulate  tliis,  but  that  the  circumstance  that  the  matxia^had 
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been  had  in  that  part  of  the  kingdom,  on  which  the  custom  of  the        |804. 
proyince  of  York  attaches,  Tvas  to  decide  upon  it,  and  that  it  was  to 


decide  upon  it  with  no  communication,  and  no  agreement  between  lashlky,  &c. 
the  parties  at  the  time  of  the  marriage.    Upon  this  doctrine,  the  ^' 

result  would  be,  that  if  a  man,  domiciled  within  the  province  of  Can- 
terbury, should,  in  taking  a  journey  northward,  marry  a  lady  within 
the  province  of  York,  though  they  went  immediately  home  and  re- 
sided during  the  rest  of  their  lives  within  the  province  of  Canter- 
bury, the  wife  would  be  entitled  to  five*ninths  of  the  personal 
estate. 

**  Taking  it  the  other  way,  we  know  there  are  persons  who  come 
from  that  part  of  the  world  to  which  the  custom  of  the  province  of 
York  extends  ;  they  happened,  perhaps,  not  to  think  much  about 
,  these  things ;  in  advanced  life,  they  are  likely  to  go  home  again,  and 
they  take  their  chance  ;  they  are  husband  and  wife,  in  this  respect,  as 
in  all  others,  for  better  or  for  worse ;  and  I  should  conceive  it  to  be 
quite  clear  law  (though  it  seems  to  have  puzzled  some  very  learned 
persons  in  the  statement  of  this  case),  that  a  man  might  come  from  a 
particular  part  of  the  north  of  England  ;  and,  supposing  he  had  married 
in  the  north  of  England,  where  if  he  had  died  before  he  accomplished 
his  purpose  of  taking  his  journey,  his  lady  would  unquestionably  re- 
ceive five-ninths  of  the  personal  estate,  yet  if  he  came  up  to  London  to 
better  his  fortune,  (as  we  north  country  people  are  apt  to  do),  and  died 
in  London,  his  wife  would  take  her  one- third  according  to  the  custom  of 
the  province  of  Canterbury,  and  if,  in  his  old  age,  he  had  retired  to  the 
land  of  his  nativity  and  died  intestate,  the  lady  then,  who,  in  the  first 
instance,  would  have  been  entitled  to  five-ninths,  who  had  by  the 
course  of  events  lost  that  right,  and  became  entitled  in  the  second 
instance  to  only  one- third  ;  and  when  her  husband  returned  again  to 
the  province  of  York,  dying  in  the  place  in  which  he  was  born  and 
married,  she  would  be  restored  again  to  the  five-ninths  ;  her  condition 
as  a  wife,  and  her  right  as  wife,  being  altered  from  time  to  time,  ex- 
actly as  her  person  followed  her  husband*s  person,  from  one  place  of 
domicile  into  another  place  of  domicile,  till  it  was  at  last  decided  by 
his  death,  where  he  left  his  residence  in  this  world.  I  take  that  to 
be  quite  clear  law. 

«  I  think  it  was  as  long  ago  as  1704,  unless  I  mistake  the  import  of 
the  case,  that,  as  amongst  French  people,  the  law  of  England  had 
decided  this ;  for,  in  the  case  of  Foubert  v.  Turst,  in  Brown's  Par- 
liamentary Cases,  38,  this  case  occurred :  A  French  lady  and  gen- 
tleman married  at  Paris,  and  having  married  there,  there  was  a 
written  agreement,  by  which  certain  sums  of  money  were  disposed  of, 
and  with  respect  to  the  other  property  which  the  parties  had  or 
should  acquire,  that  was,  by  this  agreement,  according  to  the  con- 
struction put  upon  it  in  our  courts,  to  go  according  to  the  custom  of 
Paris.  After  the  marriage  was  had,  the  lady  and  gentleman  thought 
London  was  a  better  place  to  reside  in  than  Paris,  and  came  here. 
They  lived  here  some  years ;  at  length  the  wife  died ;  and  the  ques- 
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1804.        tion  arose,  upon  her  death,  hoi¥  the  property  was  to  be  distribated  ? 
It  first  came  on  in  the  Court  of  Chancery.     The  Lord  Chancellor 


i.ASHLET,  &c.  was  of  opinion  that  it  was  not  the  intent  of  that  agreement  to  at- 
Hoo.  tSLcht  under  all  the  circumstances,  the  rule  which  the  custom  of  Paris 
afforded  as  to  the  distribution  of  the  property.  He  held,  that  tbe 
parties  being  domiciled  in  this  country,  the  law  of  this  country  must 
decide  the  right  to  his  share  in  his  wife's  property.  That  was  after- 
wards reversed  in  this  House.  But  upon  what  principle  was  it 
afterwards  reversed  in  this  House  ?  Why,  upon  a  principle  which 
showed  what  the  conception  of  this  House  was  as  to  the  law  if  there 
had  been  no  rule  for  the  application  of  that  principle,  for  it  is  dis- 
tinctly admitted,  in  the  printed  reasons  by  the  counsel  on  both  sides, 
but  especially  in  the  printed  reasons  by  the  gentleman  who  was 
a  counsel  for  the  husband,  that  though  the  parties  married  at  Paris,  • 
the  custom  of  Paris  would  not  follow  them  ;  and  the  ground  upon 
which  the  Lord  Chancellor's  decree  was  taken  to  be  wrong  was  this, 
(and  an  extremely  clear  ground  it  is),  that  then  the  parties  had,  in 
Paris,  come  to  a  written  agreement,  the  true  construction  of  whidi 
written  agreement  was,  that  wherever  the  parties  died,  the  cus- 
tom of  Paris  should  regulate  the  distribution,  therefore  said  this 
House,  it  is  not  the  regard  which  the  law  here  administering  pro- 
perty has  to  the  custom  of  Paris,  but  the  rule  is  founded  in  tiie 
contract  which  the  parties  themselves  had  entered  into ;  and  that 
contract  which  they  there  entered  into  will  travel  with  them,  though 
the  custom  will  not  follow  them.  The  contract  will  attach  upon  the 
property  after  the  death  of  the  parties.  The  meaning  of  the  parties 
was,  that  it  should  so  attach  upon  the  property  after  death,  and 
there  can  be  no  reason  in  the  world  why  the  parties  should  not  saj 
by  express  contract,  that  the  locus  contractus  matrimonii  shonld 
decide.  They  may  do  so,  if  they  please,  in  a  written  agreement, 
which  shall  describe  what  shall  be  the  share  of  the  wife  in  the  pro- 
perty of  her  husband  when  he  is  dead. 

"  It  seems  to  me  also,  that  that  case  was  recognized  to  be  very 
good  law,  in  a  subsequent  case  of  FreemouU  v.  Dedire,  in  Peerc 
P.  Wni*s.  Williams'  Reports,  p.  429.  The  result  of  the  case  may  be  stated, 
vol.  1.  p.  429.  to  gjjo^  tjjjg^  ^i^at  it  was  the  opinion  of  the  Court  at  that  day,  that 
where  the  marriage  had  been  had  in  Holland,  the  distribution  in 
this  country,  if  the  party  died  domiciled  in  this  country,  would  be 
certainly  according  to  the  law  of  Holland,  if  you  showed  there  woe 
articles  saying  that  the  distribution  should  be  according  to  the  law  of 
Holland.  But  they  seem  to  have  refused,  in  that  case,  to  make  the 
distribution  according  to  the  law  of  Holland,  because  it  had  not  beea 
proved  as  a  fEict  in  the  cause,  what  was  the  law  of  Holland,  wfaidi 
these  articles  had  stipulated  between  the  parties  should  furnish  tbe 
rules  of  distribution. 

"  Your  Lordships  have  already  gone  the  length  of  deciding,  in  die 
former  stages  of  this  cause,  that  with  respect  to  the  children's  Aamt 
upon  the  death  of  their  father,  it  is  the  hcus  domicilH  at  die  deatb 
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of  the  father  that  must  decide  what  they  are  to  take.     In  this  case,        ^^q. 
the  marriage  was  had  in  England.     Some  of  the  children  were,  I 


believe,  born  in  England^  and  Mr.  Hog  having  altered  his  domicile,  lashley  &c. 
and  dying  domiciled  in  Scotland,  your  Lordships  held,  that  because  v. 

they  were  the  children  of  a  father  domiciled  in  Scotland,  notwith-  ^^°* 
standing  that  was  not  the  hcus  contractus  matrimonii^  the  law  of 
Scotland  must  decide  upon  the  rights  of  those  children.  I  believe  it 
would  be  next  to  impossible  to  say  that  there  is  any  distinction  to  be 
made  between  the  legitim  of  the  children  as  taking  by  such  succes- 
sion, and  the  jus  relictcB  of  the  widow  as  taking  by  the  same.  It 
would  be  absolutely  impossible,  if  the  wife  survived  the  husband, 
that  you  should  say,  that  though  the  marriage  was  in  England,  the 
children  of  that  marriage  should  take  according  to  the  law  of  Scot- 
land, where  the  man  was  domiciled  ;  but  that  the  wife  should  take 
according  to  the  law  of  England,  where  the  man  was  married. 
Unless  you  could  say,  in  the  case  of  the  wife  surviving  the  husband, 
that  her  interest  was  to  be  decided  by  the  law  of  England,  where 
the  marriage  was  had,  although  the  right  of  the  children,  who  in  a 
sort  derived  their  title  under  that  marriage,  depended  on  the  law  of 
Scotland ;  that  is,  that  the  surviving  wife  took  according  to  the  locus 
contractus  matrimonii^  and  the  children  according  to  the  hcus  domicilii, 
it  would  be  difficult  to  distinguish  between  what  the  wife  takes,  in 
the  character  of  wife,  if  she  happens  to  die  in  the  lifetime  of  her 
husband,  and  what  she  takes  in  the  same  character,  and  under  the 
same  title,  if  she  happens  to  survive  the  husband.  It  seems  to  me^ 
therefore,  when  a  distinction  is  taken  between  the  legitim  and  the 
Jus  relictCBy  in  the  manner  in  which  it  has  been  taken  in  this  case, 
that  the  distinction  is  not  substantial  enough  to  be  acted  upon. 

"  A  vast  number  of  ingenious  difficulties  have  been  stated  upon 
this  subject,  which  may  deserve  a  great  deal  of  consideration,  but 
we  may  here  lay  out  of  consideration  all  those  cases  upon  which  it 
has  been  asked.  What  are  to  be  the  consequences  if  a  man  marries 
in  one  place  and  goes  immediately  to  dwell  in  another?  If  any 
persons  were  to  go  into  Scotland,  get  married  at  Gretna  Green,  or 
any  where  else,  and  come  back  to  England,  or  if  they  came  from 
Scotland  and  were  married  in  England,  in  the  one  case,  if  the 
parties  returned  immediately,  and  became  domiciled  in  England,  or, 
in  the  other  case,  if  the  parties  returned,  and  became  domiciled  in 
Scotland,  in  both  these  cases,  the  place  of  marriage  is  a  mere  inci- 
dent in  the  form  of  the  contract,  and  would  not  alter  the  law,  which 
says  that  the  place  where  the  parties  bona  fde  reside,  and  that  I 
shall  call  the  bona  fide  residence  of  the  husband,  will  decide  upon 
the  rights  both  of  the  wife  and  of  the  children. 

"  But  it  is  said,  that  if  there  be  no  express  contract  when  the 
marriage  is  entered  into,  there  must  be  an  implied  contract,  and  it  is 
assumed  that  that  implied  contract  is  this : — that  the  distribution 
which  the  law  would  make  of  the  property  of  the  husband  if  he  were 
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1804.        to  die  eo  inslanti  that  the  marriage  was  celebrated,  is  the  distribu- 
tion which  must  be  made  of  the  property  of  the  husband  dying  in- 


HOO. 


LA8HLET,  &c.  testatc  at  any  distance  of  time  from  the  period  when  the  marriage 
g(^,         was  contracted,  and  under  all  the  circumstances  of  mutation  and 
change  which  might  have  taken  place. 

''  It  appears  to  me,  that  those  who  say  that  there  is  such  an  im- 
plied contract  beg  the  whole  question,  because  the  question  is,  whe- 
ther the  implied  contract  is  not  precisely  the  contrary  ?  This  beiog 
a  contract  attaching  upon  property,  in  ODnsequence  of  its  being  per<- 
sonal  estate,  whether  the  true  implied  contract  must  not  be  taken 
to  be,  that  the  condition  of  the  wife,  in  respect  to  her  ezpectatioD, 
should  change  as  the  condition  of  the  husband  changes  with  refer, 
ence  to  the  law  of  the  country  in  which  they  are  resident 

"  Cases  of  great  hardship  may  be  put  with  respect  to  Scotch  snd 
English  ladies.  They  tell  you,  with  reference  to  a  marriage  in 
England,  the  moment  the  husband  contracts  that  marriage,  all  the 
debts  due  to  the  wife,  and  property  in  the  wife,  attach  to  him  ;  bat 
that  in  case  of  a  marriage  in  Scotland,  with  respect  to  all  debts  due 
to  the  wife,  the  husband  must  take  the  trouble  of  taking  his  hat  off 
to  request  the  payment  of  that  money  from  those  from  whom  it  is  doe 
her,  before  he  Tests  a  right  to  it  in  himself.  But  really  this  dife^ 
ence  is  not  very  considerable,  because,  although  it  be  that  the  hui- 
band,  if  he  happens  to  die,  without  having  done  any  act  to  stamp 
the  character  of  his  own  peculiar  ownership  upon  the  property  of  hit 
wife,  is  taken  to  have  chosen  to  let  it  go  to  the  wife,  because  he 
chooses  to  forbear  to  take  that  which,  previously  to  the  connectioD, 
was  hers.  Yet,  on  the  other  hand,  there  is  nothing  more  clear  than 
that  the  law  supposes  he  may  receive  it  when  he  pleases ;  for  a  man 
cannot,  without  evidence,  be  supposed  to  forego  that  which  he  takei 
in  right  of  the  wife.  He  may  assign  it  for  valuable  consideratioDS, 
or  he  may  make  it  his  own  to  all  intents  and  purposes,  and  die 
moment  he  chooses  to  make  it  his  own,  he  may  assign  it  to  pa- 
sons  in  trust  for  the  wife,  who  may  have  in  this  country  the  spedsl 
equity  of  claiming  to  have  some  provision  made  out  of  it  for  henelf. 

'^  But  the  true  question  is,  whether  it  is  not  of  necessity  that  the 
husband  and  wife,  or  the  one  of  them,  and  if  the  one  of  them,  which 
of  them,  Is  to  determine,  in  what  manner,  and  in  what  place,  the 
husband  is  to  struggle  for  the  means  of  provision  for  himself  and  his 
&mily  whilst  he  lives,  and  for  all  the  means  of  provision  for  the  &• 
mily  which  he  shall  leave  behind  him  after  he  is  dead  ;  and  when  yon 
shall  say  that  both  in  England  and  in  Scotland  (about  which  there 
can  be  no  doubt),  it  is  competent  for  the  husband  to  spend  eTe7 
shilling  of  the  property,  to  alien  bona  fide  every  shilling  of  the  pro- 
perty, what  does  that  amount  to  but  this,  That  the  husband,  if  he 
pleases,  has  it  in  his  power  to  make  it  of  as  little  consequence  to  bodi 
his  wife  and  children,  in  what  country  they  resided  at  his  death,  as 
if  they  were  in  no  country  at  all. 
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*'  The  true  point  seems  to  be  this,  whether  there  b  anything  ir-        1804. 
rational  in  sayings  that  as  the  husband,  during  the  whole  of  his  life, 


has  the  absolute  disposition  over  the  property,  that,  as  to  him,  whom  lashlky,  &c. 
the  policy  of  the  law  has  given  the  direction  of  the  family  as  to  the  ^^^^ 
place  of  its  residence,  that  he  who  has  therefore  this  species  of  com* 
mand  over  his  own  actions,  and  over  the  actions  and  property  which 
is  his  own^  and  which  is  to  remain  his  own,  or  to  become  that  of  his 
family  according  to  his  will—Why  should  it  be  thought  an  unreason  - 
able  thing,  that,  where  there  is  no  express  contract,  the  implied  con- 
tract shall  be  taken  to  be,  that  the  wife  is  to  look  to  the  law  of  the 
country  where  the  husband  dies,  for  the  right  she  is  to  enjoy,  in  case 
the  husband  thinks  proper  to  die  intestate  ? 

"  This  has  been  the  principle  which  it  seems  to  me  has  been  a- 
dopted,  as  far  as  we  can  collect  what  has  been  the  principle  adopted, 
in  cases  in  those  parts  of  the  island  with  which  we  are  best  acquaint- 
ed ;  and  not  being  aware  that  there  has  been  any  decision  which 
will  countervail  this ;  tiiinking  that  it  squares  infinitely  better  with 
those  principles  upon  which  your  Lordships  have  already  decided  in 
this  case,  it  does  appear  to  me,  attending  to  the  different  senti- 
ments to  be  found  in  the  text-wiiters  upon  the  subject,  that  it  is 
more  consonant  to  our  own  laws,  and  more  consonant  to  the  general 
principle,  to  say,  that  the  implied  contract  is,  that  the  rights  of  the 
wife  shall  shift  with  the  change  of  residence  of  the  wife,  thai  change 
of  residence  being  accomplished  by  the  will  of  the  husband,  whom, 
by  the  marriage  contract  in  this  instance,  she  is  bound  to  obey. 

'*  Is  there  any  inconvenience  in  this  ?  None  in  the  world ;  be- 
cause it  is  an  equally  acknowledged  principle,  that  though  the  cus- 
tom of  the  place  may  not  follow  the  parties  to  this  contract,  which 
places  them  in  relation  of  husband  and  wife,  and  children  ;  yet  it  is 
undeniable  law,  that  they  may  contract,  under  hand  and  seal,  that 
the  custom  of  the  place  shall  follow  them ; — whether  it  will  be 
convenient,  in  ninety-nine  cases  out  of  a  hundred,  that  there 
should  be  such  a  convention,  and  such  a  contract,  or  whether  it 
will  not  be  mightily  inconvenient  to  the  affairs  of  families  to  form 
such  a  contract  or  convention,  is  a  question  as  to  which  persons  viewing 
it,  may  think  very  differently  about ;  but  if  there  be  any  inconve- 
nience in  the  circumstance  of  such  a  convention  not  being  formed  upon 
the  marriage,  it  is  an  inconvenience  neither  of  a  higher  nor  less  na- 
ture than  any  other  which  attaches  upon  that  relation  which  is  to 
be  left  to  the  providence  of  parties  when  they  enter  into  that  rela- 
tion ;  but  which  can  be  met  by  the  providence  of  parties  when  they 
enter  into  that  relation,  and  to  which  inconvenience  they  expose 
themselves,  if  they  do  not  think  proper  at  the  time  to  provide  against 
it. 

^^  It  may  be  said  in  this  case,  and  truly  may  be  said  in  ninty-nine 
cases  out  of  a  hundred  of  a  similar  sort,  if  they  arise,  that  this  is  a 
surprise  upon  the  parties.  The  true  answer  to  that  is,  that  I  believe 
the  parties  never  thought  of  it ;  when  they  entered  into  this  mar- 
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1804.        riage,  they  entered  into  no  contract  by  which  this  lady  was  to  take 
one  penny  of  her  husband's  property,  but  they  entered  into  a  con 


LASBLEY,  &c.  trsct,  by  which  she  was  to  hare  somewhat  more  than  two-thirds  of 


V. 


her  own  property  conrerted  into  land,  with  a  power  to  her  to  giie 
this  to  any  of  her  children  that  desenred  best  of  her :  They  ooold 
not  have  but  considered  that  Mr.  Hog  must  die  somewhere,  that  be 
was  likely  to  die  in  England ;  but  there  is  no  stipulation  that  she 
shall  have  one  shilling  left  to  her.  She  takes  her  chance,  under  the 
effect  of  the  marriage,  whether  she  shall  or  not  receive  anythini^ 
even  upon  the  casualty  of  the  husband  dying  intestate.  If  he  had 
thought  proper  to  lay  out  all  his  money  upon  land,  and  had  taken 
the  caution  to  lay  it  out  in  the  name  of  a  trustee,  instead  of  in  his 
own  name,  she  would  not  have  had  what  the  Scotch  called  Urce 
and  we  call  doner.  On  the  other  hand,  if  Mr.  Hog  had,  that  whidi 
it  appears  he  had  for  a  great  number  of  years,  a  very  strong  indiiu^ 
tion,  and  a  fixed  purpose  to  reside  in  Scotland  where  he  was  bom, 
and  to  die  there ;  one  should  think,  if  he  had  thought  proper  to 
attend  to  this  subject  with  caution,  he  would  have  asked  what  woaM 
be  the  state  of  his  wife  if  he  did  die  there  ?  But  the  truth  is,  that 
parties  do  not  think  upon  this  subject  when  they  enter  into  these 
contracts ;  they  get  a  bit  of  a  settlement  made,  and  very  important 
interests  remain  unattended  to. 

^'  But  I  think  it  appears  that  this  claim  could  not  be  matter  of 
much  surprise,  when  your  Lordships  come  to  see  how  this  matter 
was  regarded  by  men  of  business  in  Scotland  ; — because,  though  this 
lady  died  in  1760,  and  though  Mr.  Hog  unquestionably  became 
afterwards  a  domiciled  Scotchman,  having  realized  property  in  land 
in  that  country,  whenever  provisions  were  tendered  to  the  other 
children,  or  to  the  appellant  herself,  your  Lordships  observe  theptf- 
sons  who  drew  those  discharges  thought  there  might  be  at  least  some 
colour  of  claim  under  their  mother's  decease,  and  that  circumstance, 
that  there  might  be  that  colour  of  claim,  whilst  it  contains  anindma- 
tion  upon  the  point  at  law,  that  at  least  it  was  doubted  by  the  law- 
yers in  Scotland,  whether  this  might  not  be  supported,  is  also  a 
material  circumstance  in  another  respect,  that  it  contains  a  stztng 
intimation  as  to  what  they  believed  to  be  the  fact  with  respect  to 
the  domicile  of  the  father  at  the  decease  of  the  mother* 

"  Without  entering,  therefore,  into  a  great  variety  of  very  nice  caaes 
which  might  be  put,  and  which  might  be  all  reasoned  down,  in  my  ap- 
prehension, to  the  single  question,  which  is  the  principle  that  you  are  to 
imply  from  the  contract  of  marriage,  whether  it  is  to  be  considered  ^ 
the  rights  of  the  wife  must  vary  with  the  rights  which  attadi  upon  her 
residence  in  different  places,  and  that  her  right  to  succeed  to  htf  hvs- 
band  must  depend  upon  the  domicile  which  he  had  at  the  time  of 


*  The  discharges  were  drawn  out  in  the  common  form  of  such  (&• 
charges  in  Scotland. 
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her  death,  if  she  is  dead,  or  the  time  of  his  deaths  if  she  surrived        1804. 
him  ;  or,  on  the  other  hand,  that  the  locus  contractus  matrimonii  is  to 


regulate  the  distribution  of  the  property,  and  through  all  the  chan-  lashley,  &c. 
ges  in  future  life,  her  right  is  to  remain  unaltered  in  a  case  in  which  ^' 
there  is  no  express  contract  at  all.  It  does  appear  to  me  that  the 
rule  we  have  adopted  in  this  country  is  the  better  rule,  and,  therefore, 
I  shall  presume,  upon  that  part  of  the  case,  in  the  application  of  that 
principle,  to  submit  to  your  Lordships  the  propriety  of  altering  the 
interlocutor,  so  far  as  they  deny  Mrs.  Hog's  right  to  transmit  to  her 
next  of  kin,  she  predeceasing  her  husband,  the  usual  shares  in  the 
goods  of  that  husband. 

^^  But  this  cannot  be  done  without  deciding  a  question  of  fact, 
because  if  it  be  true,  that  this  gentleman  was  not  domiciled  in  Scot- 
land in  I76O,  then,  for  the  same  reason,  it  must  follow  that  if  he  was 
at  that  time  domiciled  in  England,  she  could  not  claim,  because  she 
must  be  bound  by  the  law  of  the  place  of  his  then  residence,  and,  as 
in  the  case  I  put  before,  of  a  change  of  residence  from  a  place  in  the 
province  of  York,  to  a  place  where  the  law  of  the  province  of  Can- 
terbury applies,  it  might  be  that  her  rights  might  change  twenty 
different  times  during  her  life.  I  have  little  doubt  that,  without  any 
suspicion  of  it,  there  are  many  persons  who  have  different  places  of 
residence,  who  are  changing  their  residences  repeatedly,  (each  of 
which  they  call  their  fixed  place  of  residence),  and  whose  property,  if 
they  happen  to  die  without  a  written  disposition  of  it  by  them,  must 
be  distributed  according  to  the  law  in  the  province  in  which  their 
decease  takes  place*  So,  in  the  case  I  put,  I  feel  no  difficulty  in 
saying,  that  if  I  were  to  marry  in  London  to-morrow,  and  afterwards 
to  go  and  be  domiciled  in  Scotland,  and  then  I  were  to  come  up  to 
London  again,  and  afterwards  to  go  to  Scotland  again,  as  it  appears 
to  me,  the  principle  must  apply,  from  time  to  time,  according  to  the 
place  of  my  residence,  and  not  perhaps  as  I  choose  it  should  apply; 
but  then  it  is  entirely  the  consequence  of  my  own  act  that  it  does  so 
apply. 

^'  The  question,  whether  Mr.  Hog  had  his  domicile  in  Scotland  in 
]  760,  is,  however,  a  question  which  your  Lordships  must  decide  be* 
fore  you  can  say,  as  I  before  stated,  that  there  is  any  room  for  a  de- 
cision in  this  case,  founded  upon  the  communion  of  goods.  This 
point  of  the  domicile  is  argued  with  another  point  under  the  cross 
appeal  taken  by  Mr.  Hog  in  this  cause.  I  beg  distinctly  to  state  to 
your  Lordships  these  two  points,  in  order  that  the  rule  of  this  House^ 
as  to  cross  appeals,  may  be  understood,  not  thinking,  in  my  poor 
view  of  the  case,  that  it  is  very  important  to  the  parties  what  the 
rule  of  the  House  is,  as  to  this  point  of  the  domicile,  but  because 
there  is  another  question  in  this  case,  which  your  Lordships  may  per-  * 

haps  think  deserves  attention,  with  reference  to  whether  you  can 
alter  the  decision,  and  whether  this  cross  appeal  be  rightly  or  wrong- 
ly presented  to  your  Lordships'  consideration  ? 
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1804.  ^"  The  two  points  contained  in  that  cross  appeal,  are  the  question 

as  to  the' domicile  at  the  death  of  Mr.  Hog,  which  Thomas  Hog 


LASHLEv,  Kv,  contends,  upon  his  cross  appeal,  ought  to  be  held  to  be  a  domicile, 

HOG  °^^  ^^  Scotland  but  in  England,  and  the  other  is,  upon  the  expenses 

of  the  confirmation  in  Scotland,  and  the  probate  in  England.    It  is 

insisted  by  Mr.  Hog,  that  those  expenses  ought  to  be  so  thrown  upon 

the  personal  estate,  that  some  share  of  those  expenses  may  &Ii  upon 

those  who  are  interested  in  the  claim  to  the  jus  relicfit  and  legitim. 

Doubts  if  the  The  Court  of  Session  seem  to  have  thought  otherwise.  I  will  not  tab 

interlocutor     upon  myself  to  say  how  it  may  be  in  the  law  of  Scotland.     That  is 

Dwises  of^nror^  ^"^*^^^°  ^^^'  Lordships  may  decide,  but.  in  this  country,  I  take  it, 

bate  and  con-  it  would  be  quite  clear  that  the  expenses  of  confirming,  or  of  doth- 

firmation.        j^g  yourself  with  that  character,  which  somebody  must  hare,  in  order 

to  deal  and  to  transact  with  the  personal  estate,  (whoeyer  may  hare 

a  claim  beneficially  to  enjoy  the  personal  estate,)  would  be  a  charge 

upon  the  whole  fund.     It  would  be  in  the  nature  of  a  debt  upon  the 

whole  fund  ;  and  I  should  considerably  doubt,  and  I  J>eg  my  noble 

and  learned  friends*  attention  to  this  part  of  the  case  ;  I  cannot  help 

entertaining  a  doubt,  whether  that  part  of  the  case  is  rightly  decided 

against  Mr.  Hog. 

*^  With  respect  to  the  question  of  domicile,  it  is  of  no  importaaoe 

whether  this  appeal  was  brought  in  time  or  not ;  because  those  who 

state  to  your  Lordships  that,  under  Mr.  Hog,  they  were  entitled  to 

claim  in  respect  of  the  communion  of  goods,  must  make  out,  on  their 

Cross  appeal    P^^*  ^^^^  ^^*  ^^S  ^^^  domiciled  in  Scotland  at  the  time  the  wife 

not  necessary  died.     The  question,  therefore,  whether  Mr.  Hog  was  domiciled  in 

in  order  to       v^cotland  at  the  time  Mrs.   Hog  died,  is  a  question  just  as  open  to 

discuss  pomt  ^      ,  ,  .         Ill  .  . 

of  domicile.  J^^^  Lordships  whether  there  is  a  cross  appeal  or  not  a  cross  ap- 
peal. That  is  the  material  question  in  this  cause  between  the  par- 
ties ;  and  one  should  have  had  to  lament  that  we  could  not  get  ata 
question  of  that  kind,  in  some  cases  that  might  have  occurred,  be- 
cause the  cross  appeal  did  not  come  in  time.  Certainly,  in  this  case, 
the  question,  though  great  and  important,  does  not  adniioister  oc- 
casion for  that  feeling,  because  it  seems  to  me  impossible  that  those 
who  contend  for  this  community  of  goods,  can  make  out  their  title, 
without  satisfying  your  Lordships  what  was  the  residence  at  the 
time  ;  and  when  they  undertake  to  satisfy  your  Lordships  that  such 
was  the  residence  at  the  time,  they  let  in  an  opportunity  for  those 
contending  with  them  to  say,  that  such  was  no^  the  residence. 
**•  With  reference  to  the  question,  whether  Scotland  was  or  vras 
. ,..  not  the  residence  of  Mr.  Hog,  at  the  time  of  Mrs.  Hogs  death,  tkai 

iuelf.  depends  upon  a  very  minute  attention  to  all  the  circumstances  whidi 

are  disclosed,  as  matter  of  evidence  in  this  cause,  with  respect  to  ^e 
mind  and  intention  of  the  party  upon  that  part  of  the  case.  I  shall 
not  give  your  Lordships  the  trouble  of  going  through  an  accunte 
statement  of  the  whole  of  the  evidence,  because  I  have  not  perceived 
in  your  Lordships'  House,  from  the  beginning  of  this  cause  to  the 
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end  of  it.  any  tendency  to  doubt  in  the  mind  of  any  one  of  your        li^<>4. 
Lordships  whether  those  interlocutors  that  have  declared  him  to  be 


domiciled  in  Scotland  at  the  time  of  the  death  of  his  wife,  were  or  la8hlky,&c. 

IB* 

"were  not  well  founded.  It  seems  to  me  that  the  whole  of  the  pas-  hog. 
sages  which  are  to  be  collected  from  the  letters,  and  which  have  been 
relied  upon  at  the  bar,  amount  to  no  more  than  such  as  would  en- 
title your  Lordships  to  represent  this  matter  thus :  This  gentleman 
had  originally  come  from  Scotland  to  make  his  fortune  in  England ; 
he  seems  to  have  been  a  very  sensible  and  a  very  industrious  man. 
He  had  succeeded  in  trade  to  a  great  extent,  but  throughout  his 
whole  life  he  seems  to  have  been  influenced  by  a  determination  to 
spend  as  much  of  his  life,  and  particularly  the  latter  days  of  that  life, 
as  he  could  in  his  native  country.  He  meant  to  take  there  his 
summa  rerum,  he  meant  that  his  establishment  should  be  there,  and 
he  was  acting  upon  that  intention  when  he  went  there.  It  is  al- 
ways a  very  nice  question,  if  you  are  called  upon  to  decide  it  imme- 
diately after  a  change  of  residence^  whether  that  change  of  residence 
has  actually  operated  a  change  of  the  testator's  domicile ;  but  we 
have  not  such  difficulty  in  the  present  case ;  it  is  admitted  that 
Mr.  Hog  was  domiciled  in  Scotland  at  the  time  of  his  own  death. 
Upon  the  whole,  I  see  no  reason  to  doubt  that  he  was  domiciled  in 
Scotland  at  the  death  of  his  wife. 

"  In  regard  to  the  other  point  taken  under  the  cross  appeal,  the 
expenses  of  the  confirmation  in  Scotland  and  of  the  probate  in  Eng- 
land, there  are  two  questions  which  will  occur.  The  first  will  be, 
Whether  it  has  been  decided  upon  a  right  principle,  that  is,  whether 
the  expense  of  confirmation  in  Scotland  and  probate  in  England,  has 
been  thrown  upon  the  right  fund ;  and,  if  it  has  not,  whether,  con- 
sidering the  time  when  the  appeal  was  brought  here,  subject  to  a 
protest  made  at  the  bar,  you  can  consider,  with  reference  to  the  con- 
sequences of  that  protest,  that  the  appeal  has  been  brought  at  such 
time  as  that  your  Lordships  can  give  relief  upon  that  part  of  the 
case.^ 

"  The  rest  of  this  case  calls  for  your  Loidships  to  apply  your  con- 
sideration to  a  very  important  branch  of  the  law  of  Scotland  ;  and  Amount  of 
the  facts  of  the  case  which  give  rise  to  the  consideration  of  that  im-  ^^^^*'^^' 
portant  question  of  law  will  require  a  very  minute  and  accurate 
detail.  It  is  the  question,  what  is  the  amount  of  the  legitim  ?  In 
order  to  determine  that  question,  your  Lordships  are  to  decide  whose 
property  the  various  shares  in  the  bank  stock,  which  at  one  time 
were  undoubtedly  the  property  of  old  Mr.  Hog,  were  to  be  taken  to 
be  at  his  death  ;  and  there  are  minor  questions,  and  questions  with 
respect  to  the  money  arising  from  the  sale  of  the  Kingston  estate,  a 
question  as  to  a  debt  of  £1000,  out  of  what  fund  that  debt  is  to  be 
paid, — and  the  question  with  respect  to  bringing  into  contribution 
what  has  been  advanced  to  the  children.  These  all  fall  under  ano- 
ther distinct  head  ;  and  as  I  am  sure  I  shall  not  be  able  so  accurate- 
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1804.        ]y  to  detail  all  the  circamstances  which  relate  to  the  state  of  facts 
upon  which  these  questions  are  to  be  decided,  as  it  seems  expe^ent 


LA!«HLETy  &c.  f^i^Qj  ghould  be  detailed,  or  to  bring  before  your  Lordships'  consideia- 
yjjj  tion  the  points  of  law  which  are  to  be  applied  to  the  dedsionof 

these  questions,  in  such  a  way  as  I  should  wish  to  do,  if  I  were  to 
call  for  your  Lordships'  further  attention  upon  that  part  of  the  case 
to-night,  T  should  hope  your  Lordships  will  not  think  it  improper  if 
I  were  here  to  leave  this  statement  of  what  I  shall  humbly  propose 
to  your  Lordships,  meaning  to  proceed  with  what  remains  of  the  case 
in  the  course  of  to-morrow  afternoon. 

Adjourned. 

/«/y  10/A,  1804. 

Lord  Chancellor. 

«  My  Lords, 

<'  I  adjourned  the  consideration  to  the  present  day  of  the  question 
as  to  the  amount  of  the  funds  out  of  which  the  legitim  is  to  be  paid. 
That  question  subdivides  itself  into  several  points. 
Several  ques-  *'  The  first  and  most  important  one  is  most  extremely  important 
tions  stated,  not  merely  with  reference  to  the  parties  in  this  cause,  but  with  refer- 
ence to  the  general  law  of  Scotland  upon  the  subject  It  is,  whether 
certain  shares  of  the  stock  of  the  Bank  of  Scotland,  which  are 
admitted  to  have  stood  in  the  name  of  the  respondent  Mr.  Tho- 
mas Hog,  were  or  were  not  the  father's  moveable  property  at  the  time 
of  his  death  ? 

"  Another  question  is,  whether  the  respondent  was  a  creditor  on 
his  father's  funds  for  £2500,  which  your  Lordships  recollect  was  the 
value  of  the  estate  which,  under  an  appointment  made  by  the  mother, 
was  conveyed  to  the  respondent  Thomas  Hog,  and  also  the  sum  of 
£1000  which  he  received  with  his  wife,  and  lent  to  his  father,  who 
granted  him  a  bond  for  it. 

^*  A  third  question  is  slightly  touched  upon,  which  is,  whether 
the  respondent  was  entitled  to  the  deduction  of  the  expenses  incur- 
red by  him  in  obtaining  confirmation  in  Scotland  and  probate  in 
England,  of  his  father's  will  ? 

*'  A  fourth  was,  whether  the  sums  paid  by  Roger  Hog,  in  his 
lifetime,  are  to  be  considered  as  forming  a  part  of  Mrs.  Lashlejs 
share,  in  calculating  what  is  due  to  her  ? 
Legitim.  u  With  reference  to  this  part  of  the  case,  I  belicTe  I  shall  be 

founded  upon  the  authorities  which  are  stated  in  the  text  writen  oo 
the  law  of  Scotland,  and  the  decisions  of  the  courts  of  Scotland,  if  I  re- 
present to  your  Lordships  that  legitim  can  be  claimed  only  out  of  the 
moveable  property  belonging  to  the  father  at  his  death,  and  that  this 
claim  of  the  ciiildren  to  the  legitim  is  a  claim  which  leaves  the  father 
an  unlimited  power  of  disposition  during  his  life  ;  for  it  seems  that 
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though  the  claim  of  legitim  cannot  be  defeated  by  any  deed  executed         1804. 
on  deathbed,  or  by  any  deed  of  a  testamentary  kind,  which  is  to  take 


eflPect  at  the  father's  death,  yet  it  does  not  interfere  at  all  with  the  i^asolby,  &c. 
father's  right  of  administration  while  he  is  living  and  in  health.  ^^^ 
Thus  he  may  disappoint  his  younger  children  in  various  ways ; — he 
may  disappoint  them  by  converting  moveable  property  into  heritable 
property ;  he  may  contract  debts  if  he  thinks  proper,  which  debts 
would  be  a  charge  upon  it ;  he  may  spend  his  estate  in  the  most 
improvident  manner  in  which  he  chooses  to  spend  it ;  and  he  may 
give  it  away  if  he  thinks  proper.  Provided  he  makes  the  disposition 
in  time,  all  these  acts  which  he  may  do,  are  to  be  considered  cer- 
tainly with  reference  to  the  question  of  the  amount  of  the  legitim. 
Your  Lordships  are  still  to  determine  whether  the  claim  of  legitim  is 
capable  of  being  considered  as  a  right  of  property,  as  a  jus  creditiy 
or  only  as  that  which  the  children  are  to  obtain  under  the  hope  and 
expectation  of  what  the  father  may  think  proper  to  leave  at  his 
death. 

''  The  question  therefore  is,  substantially,  What  was  his  fair 
moveable  property  at  his  death }  and  that  question  will  fall  to  be 
determined,  regard  being  had  to  the  consideration,  that  if  an  heir  or 
disponee  has  a  mere  nominal  interest  in  the  property,  that  is,  if  he 
is  in  the  nature  of  a  trustee  for  the  father,  it  will  be  not  less  the  This  alludes 
property  of  the  father,  because  it  is  ostensibly  (if  it  be  but  ostensibly)  to  the  Bank 
the  property  of  another.  shares. 

'^  My  Lords,  the  law  of  England  furnishes  a  class  of  cases  that 
seems  to  have  some,  though  perhaps  not  a  perfectly  strict  and  cor- 
rect analogy  to  the  nature  of  the  claim,  with  reference  to  which  I 
am  now  speaking,  for  it  will  be  familiar  to  some  of  your  Lordships 
that  it  is  not  an  unusual  thing  for  a  parent,  when  he  gives  away  his 
child  in  marriage,  to  enter  into  a  covenant  that  he  will  leave  that 
child  a  share  of  his  property  equal  to  that  which  any  other  child  at 
his  death  shall  derive  from  him.  Your  Lordships  perceive,  that 
when  that  sort  of  obligation  is  entered  into  by  a  parent,  he  leaves  to 
himself  as  complete,  and  indeed  a  more  complete  power  of  adminis- 
tration than  the  father  has  under  the  general  law  of  Scotland,  be- 
cause, in  addition  to  those  acts  which  the  Scotch  parent  is  capable 
of  performing,  and  which  I  have  enumerated  to  your  Lordships,  the 
English  parent,  having  bound  himself  under  that  obligation,  is  at 
liberty  not  only  to  spend  every  shilling  of  his  fortune,  but  he  may 
give  away  every  shilling  of  that  property,  provided  he  does  give  it 
away  the  day  before  his  death. 

'*  I  apprehend,  however,  that  there  can  be  no  manner  of  doubt,  Bank  stock, 
that  if  an  English  parent  having  entered  into  such  an  obligation, 
were  to  transfer  any  part  of  that  property  to  any  one  of  his  children, 
by  an  instrument  upon  the  face  of  it,  the  most  absolute  and  com- 
plete that  could  be  conceived  in  terms ;  yet  if  it  appeared  that,  sub-^ 
sequent  to  that  gift,  the  parent  himself,  from  time  to  time,  enjoyed 
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1 804.       the  interest,  diyidend,  or  produce  of  that  propertj,  as  it  might  jield, 
according  to  its  nature,  interest,  dividend,  or  produce,  that  the  receipt  of 


LAflHLKT,  &c.  the  income  of  it  would  be  complete  evidence  that  the  gift  was  a  trust  for 
^'  the  father;  and  that  if  the  father  died  under  such  circumstanoes,  the 

child  with  whom  he  had  entered  into  such  a  covenant,  as  I  have  stated, 
that  he  would  leave  to  that  child  as  much  as  any  other  child  should 
derive  from  him  at  his  death,  would  have  a  right  to  say,  that  that 
property  was  part  of  the  father's  property,  and  would  have  a  rig^t 
to  claim,  upon  the  footing  of  considering  it  as  part  of  the  fatber*8 
property. 

'^  I  wish  to  mark,  in  this  part  of  the  case,  very  distinctly  the 
doctrine  which  I  have  now  presumed  to  state  to  your  Lordships,  for 
another  purpose,  which  is  this,  that  although,  perhaps,  secretly  be- 
tween the  father  and  the  son,  there  might  he  an  intention  that  the 
son,  in  such  a  case,  should  only  pay,  during  the  life  of  the  Cither, 
the  interest  and  produce  of  that  property  which  had  been  so  transferred 
to  him,  and  that  the  son  himself  should  take  the  property  at  the 
death  of  the  father,  yet  if  that  agreement  was  not  capable  of  being 
evidenced  by  testimony,  admissible  for  that  purpose,  if  the  inferenee 
of  law  was  to  be  collected  from  the  mere  fact,  that  the  father  was 
permitted,  during  that  time,  to  receive  the  interest,  dividend,  or  pro- 
duce of  that  property,  the  inference  in  law  would  not  be,  that  the 
father  was  entitled  to  that  interest  or  property  for  the  limited  term 
of  his  life  ;  but  there  being  no  special  agreement  capable  of  beiog 
proved  that  that  limitation  was  intended  to  be  put  upon  his  aijoy- 
ment,  the  evidence  which  proved  that  he  ate  of  the  fruit  of  the  tree, 
would  be  testimony  in  our  courts  of  justice  that  he  was  the  absohite 
owner  of  the  tree  which  produced  that  fruit,  and  we  should  not  hev 
it  said,  in  a  question  between  his  children,  that  the  father  meant,  ia 
such  a  transaction,  where  there  was  nothing  to  show  his  meanii^ 
but  this  enjoyment  of  the  produce  of  the  property,  that  it  was  meast 
between  the  father  and  the  son,  to  whom  the  ostensible  transfer  had 
been  made,  that  the  father  was  to  have  only  a  limited  interest  in  it; 
that  the  property  was  given  away  from  the  moment  of  time  the  gift 
was  made,  and  that  the  son  was  to  be  in  the  nature  of  a  revenioner. 
There  must  be  an  express  contract,  I  apprehend,  before  our  law 
would  admit  that  such  was  the  nature  of  the  intention  of  the  partiei 
to  that  transaction. 

"  But  I  go  a  great  deal  farther  than  that,  because  it  has,  I  eoa- 
ceive,  been  settled  by  repeated  decisions  in  this  country,  that  if  aft- 
ther,  upon  the  marriage  of  his  child,  enters  into  a  covenant,  that  he 
will  leave  that  child  as  much  as  he  gives  to  any  other  child  descend- 
ed from  him — after  he  has  entered  into  that  engagement,  the  lav 
allows  him,  if  he  thinks  proper,  to  give  away  his  property  as  baptO' 
vidently  as  he  pleases  ;  but  an  interest  of  this  sort  would  hardly  he 
worth  having,  if  the  law  did  not  impose,  for  the  protection  of  that 
interest,  this  guard  upon  the  parent,  that  he  shall  not  enjoy  his  pio- 
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pertj  as  beneficially  himself,  haying  given  it  away,  or  neafly  as  be.        1804. 
neficially  as  he  would  enjoy  it  if  he  had  not  given  it  away ;  and  it 


V. 
HOG. 


would  be  competent  for  him  at  any  moment  to  defeat  the  obligation  I'Ashley^  &c. 

he  meant  to  enter  into,  to  make  an  equal  distribution  among  his 

children,  if  he  could  before  his  death  say,  I  will  give  the  whole  of 

my  property  to  one  child,  and  that  child  shall  give  me  the  whole 

produce  of  that  property  during  ray  life,  and  he  may  contend,  after 

my  deaths  that    because  I  had  given  it  on  a  day  antecedent  to 

my  death,  that  it  was  given  in  such  way  as  to  prevent  the  operation 

of  my  covenant  with  respect  to  that  property.     I  take  it  to  have 

been  decided  in  our  courts  of  justice  repeatedly  that  that  cannot  be 

done.      I  have  stated  what  I   conceive  to  be  the   views  of  the 

law  of  England  upon  the  subject,  that  due  attention  may  be  given 

at  least  to  the  principles  which  have  governed  our  decisions  in  this 

part  of  the  island,  upon  a  subject  which  seems  to  me  to  come  the 

nearest  to  the  subject,  of  the  right  which  falls  under  consideration, 

a  question  resulting  out  of  the  circumstances  which  I  am  now  about 

to  state. 

"  Mr.  Hog,  the  father  of  Mr.  Thomas  Hog,  appears  to  have  been, 
in  the  course  of  his  lifci  in  the  habit  of  purchasing,  at  different  pe- 
riods, I  think,  from  the  year  1772  to  a  very  late  period  of  his  life, 
various  shares  in  the  Bank  of  Scotland  ;  and  it  appears,  that  in  point 
of  fact,  between  the  year  1772)  and  the  time  of  his  death,  he  had  be- 
come the  owner  at  least,  of  one  hundred  and  forty- four  shares  of  the 
stock  of  that  bank.  When  I  say  he  became  the  owner  of  144 
shares,  I  mean  that  he  had  purchased  144  shares,  some  of  which  stood 
in  his  own  name,  and  some  in  the  name  of  his  son ; — I  do  not  pre- 
sume to  state  to  your  Lordships^  that  if  it  can  be  contended  they  were 
""  a  fair  purchase  in  the  name  of  his  son^  and  nothing  more,  that  then 
the  son  is  a  trustee  for  his  father  :  for  the  inference  of  law  would 
be,  that  it  is  prima  facie  2l  gift  to  his  son,  and  therefore,  in  the  ques- 
tion relative  to  these  shares  of  bank  stock,  it  must  be  admitted  that 
Mr.  Hog,  the  respondent,  has  a  right  to  the  benefit  of  the  principle, 
which  is,  that  prima  facie  what  is  bought  in  his  name,  is  given  to 
him.  So  it  would  be  in  our  law.  At  the  death  of  the  father,  having 
in  the  course  of  his  life  bought  this  number  of  shares,  some 
standing  in  his  own  name,  some  standing  in  his  son's  name,  some 
originally  purchased  in  hi^  son's  name,  some  occasionally  tranS" 
ferred  into  his  son's  name,  some  retransferred  into  his  son's  name, 
which  had  been  transferred  from  his  son's  name  into  his  own,  it 
has  been  made  a  material  question  between  these  parties,  how 
many  of  these  shares  of  stock  belonged  to  the  father  of  the  parties 
who  are  now  contending  at  your  Lordships*  bar  ;  Mr.  Hog,  the  re- 
spondent, insisted  that  there  were  only  24  shares  which  belonged  to 
the  father  at  the  time  of  his  death,  that  39  shares  had  been  given  to 
him  some  time  before  the  period  of  his  father's  death,  and  that  81 
shares  had  been  given  to  him  at  a  period  very  recent  before  Mr. 

VOL.    IV.  2  8 
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1804.        Hog,  the  father  s  death ;  at  a  period  so  recent  befoie  Mr*  Hog's 
death,  that  between  the  date  of  that  transfer  and  the  date  of  Mr.  Hog's 


I.ASHLBT,  &c.  death,  there  had  been  no  dividend  payable  on  the  81  shares,  so  thst 
^'  no  evidence  could  arise  from  the  fact  of  the  application  of  the  divi- 

dends, v^'hat  was  the  purpose  of  the  transfer  so  made  as  to  these  81 
shares, — and  therefore,  if  that  transfer  cannot  be  connected  with  anj 
other  circumstance,  it  should  seem  clear,  that  as  this  was  a  transfer 
made  whilst  the  father  was  in  liege  pouitie^  and  a  transfer  made  of 
property  which  he  had  a  clear  right  to  give  away,  if  he  thooght  pro- 
per to  give  it  away,  if  there  were  no  other  evidence  attaching  open 
these  81  shares,  with  a  view  to  show  who  the  true  owner  was,  it 
would  be  prima  Jacie  evidence  of  a  gift  oat  and  out  to  the  son,  and 
to  be  considered  as  his  property. 

^^  It  appears,  that  in  the  year  1787>  Mr.  Hog,  the  father,  had  made 
a  testamentary  disposition,  and  by  that  he  had  conyeyed  to  the  le- 
spondent  his  whole  personal  estate,  for  the  purpose  of  being  vested 
in  landed  property,  which  landed  property  he  meant  to  be  settled  in 
the  same  manner,  and  according  to  the  same  course  of  entail  as  tfast 
which  he  had  before  purchased,  viz.  the  Newliston  estate ;  bot  fron 
these  he  excepted  39  shares  of  stock  of  the  Bank  of  Scotland,  haviag 
by  this  disposition  expressly  given  all  shares  or  stock  in  the  compuy 
of  the  Bank  of  Scotland,  and  all  stock  in  the  public  funds,  which 
should  belong  to  him  at  the  time  of  his  decease,  exclusive  of  39 
shares  of  stock  of  the  Bank  of  Scotland,  which  were  transfeired,  as 
he  says,  sometime  ago  to  the  said  Thomas  Hog,  and  which  he  pro* 
fesses  it  is  not  his  meaning  or  intention  should  fall  under  this  oas- 
veyance,  but  that  those  39  shares  should  remain  with  his'son  is  \ik 
own  right  and  property,  notwithstanding  any  obligation  granted  hj 
him  to  his  father  concerning  the  same,  of  which  obligation,  or  uj 
other  in  regard  of  the  said  39  shares,  the  son  was  thereby  aoqnittcd 
and  discharged,  so  that  the  purpose  of  the  father  clearly  was,  at  the 
time  he  made  this  testamentary  disposition,  to  give  to  his  son  an  is* 
terest  which  your  Lordships  have  determined  he  could  not  give  « 
against  the  other  children,  on  account  of  this  claim  of  legitim.  ^ 
giving  to  his  son  these  shares  of  bank  stock,  for  the  purpose  of  beiig 
laid  out  by  his  son  in  land,  to  be  entailed  in  the  same  manner  ss  At 
estate  of  Newliston  ;  but  either  recollecting,  or  conceiving  that,  wi 
respect  to  the  39  shares ;  or  misconceiving  that  with  respect  Is 
the  39  shares,  his  son  had,  at  some  period  of  his  life,  come  under  At 
obligation  to  him  by  which  he  had  declared  himself  in  effect  to  be  bit 
a  trustee  to  his  father,  he  excludes  the  terms  of  the  trust  so  cnslrf 
by  his  testamentary  disposition  of  89  shares,  and  he  attempts  by  ttii 
testamentary  disposition  in  effect  to  cancel  and  discharge  the  ohlfs- 
tion,  rightly  conceiving  or  misconceiving,  in  making  that  dispositios, 
that  by  the  obligation  which  his  son  had  come  under,  he  acknow- 
ledged himself  to  be  trustee  of  the  39  shares  for  hia  &ther. 

'*  It  occurred  to  those  who  had  in  Scotland  the  duty  of  attendi^ 
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to  the  interests  of  Mr.  and  Mrs.  Lashley  to  contend,  first,  with  re-       1804. 
spect  to  those  39  shares,  that  they  would  he  entitled  to  legitim  upon 


them,  because,  in  the  first  place,  this  testamentary  disposition  could  lashlet,  &c. 


r. 


not  take  efiect  upon  them  ;  and,  in  the  next  place,  hecause  the  obli- 
gation itself  was  never  cancelled,  nor  meant  to  he  cancelled ;  that 
there  was,  as  they  asserted,  a  sacred  trust  between  the  son  and  the 
father  in  respect  to  the  39  shares,  and  a  sacred  trust  also  as  to  the 
father,  in  a  subsequent  act,  as  to  the  81  shares.  Mr.  Hog  was  him- 
self called  upon,  according  to  the  forms  of  the  law  of  Scotland,  to 
giye  an  account  of  what  he  conceiyed  his  interest  to  be  in  the  shares 
of  stock,  and  particularly  in  those  shares  of  stock  with  respect  to 
which  he  had  given  any  acknowledgment  whatever  to  his  father, 
and  he  represented,  in  his  answer  to  the  interrogatory  addressed  to 
him  for  that  purpose,  '  that  about  twenty  years  ago  or  upwards,  (and  ' 

as  far  as  I  recollect  the  time  of  his  examination,  it  would  bring  that 
back  to  the  year  1774),  but  the  precise  year  he  does  not  remember, 
the  deponent's  father  purchased  some  shares  in  the  stock  of  the 
Bank  of  Scotland,  which  were  transferred  to  the  deponent,  and  some 
time  afterwards  he  gave  a  letter  to  his  father,  the  exact  words  of 
which  he  does  not  recollect,  nor  the  number  of  shares  to  which  it 
related,  but  that,  in  general,  it  imported  that  these  shares  were  to  be 
considered  as  his  father's,  and  an  obligation  on  the  deponent  to  trans- 
fer these  shares  to  him  or  his  order,  when  required  so  do  to.  That 
sometime  after  this,  at  an  annual  election  of  directors  of  the  said  « 
bank,  the  deponent,  who  was  at  that  election  elected  a  director, 
stated  to  his  father,  that  in  consequence  of  his  having  granted  him 
the  above  mentioned  letter,  he  could  not  take  the  oath  as  a  proprie- 
tor or  director,  as  not  holding  the  said  shares  free  and  independent, 
upon  which  the  father  told  him  he  need  not  give  himself  any  con- 
cern on  that  account,  as  he  intended  the  deponent  should  have  a 
complete  right  to  the  said  shares,  to  serve  as  a  fund  for  providing  for 
his  younger  children  ;  and  added,  that  he  would  cancel  the  letter  or 
declaration  which  the  dej\onent  had  granted,  and  therefore  that  he 
was  at  perfect  liberty  to  take  the  oath  required.  That  upon  this  the 
deponent  was  satisfied,  took  the  oaths  of  trust,  and  has  continued  to 
be  elected  annually,  and  to  act  as  a  director  in  his  father  s  presence 
during  his  life,  and  ever  since ; — and  the  deponent  is  certain  that 
at  no  subsequent  period  did  he  ever  grant  any  letter  or  declaration 
to  his  father,  relative  to  the  above  shares,  or  to  any  others  which  were 
afterwards  acquired  for  him  by  his  father,  and  that  he  never  saw  the 
above  mentioned  letter  after  he  granted  it  to  his  father,  and  does  not 
know  or  suspect  where  it  is.' 

**  This  declaration,  your  Lordships  observe,  refers  to  a  period  twenty 
jears  or  upwards  preceding  the  time  at  which  the  deposition  was 
made,  and  it  is  but  fair  to  observe,  that  upon  a  transaction  which 
had  so  much  of  ambiguity  about  it,  both  as  it  respected  the  father 
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1804.        &n^  ^^^  son,  the  son  in  his  deposition  might,  without  blame,  be 
somewhat  inaccurate,  and  the  father  might,  without  being  exposed. 


LASBLET,  &c.  I  think,  to  the  imputation  of  being  an  extraordinary  inaccurate  man, 
^*  be  also  in  some  deirree  inaccurate. 

«  It  has  been  stated,  I  think,  at  your  Lordships'  bar.  that  it  «- 
quires  ten  shares  of  stock  to  be  a  director  of  the  Bank  of  Scotland ; 
and,  in  order  therefore  to  try  the  effect  of  this  deposition,  it  becomes 
necessary  to  look  very  attentively  to  the  number  of  shares  which  Mr. 
Hog  had  from  time  to  time,  throughout  the  period  in  which  it  ap- 
pears that  he  was  in  the  habit  of  making  purchases  of  shares,  either 
in  his  own  name,  or  in  his  son's  name  ;  and  unless  I  mistake  the  ef- 
fect of  the  evidence  in  this  case,  it  will  be  extremely  difficult  to  say, 
that  at  any  period  of  the  twenty  years  or  upwards,  to  which  the  de- 
position can  be  supposed  to  refer,  it  can  be  a  very  accurate  accoont 
of  the  transaction,  that  it  was  the  intent  of  the  transaction,  in  which 
the  letter  was  given,  to  qualify  the  son  to  be  a  director  of  the  Bank 
of  Scotland,  and  conscientiously  to  take  the  oath  to  enable  him  to 
act  as  such  director.  If  he  had  less  shares  than  ten  that  could  not  be 
the  object — if  he  had  a  great  many  more  shares  than  ten,  that  could 
not  be  the  sole  object.  Yet  still  that  might  be  one  object  amon^ 
others,  and  it  might  be  the  intention  of  the  father  at  once  to  quafify 
him  for  being  a  director  of  the  Bank  of  Scotland,  and  also  to  gire 
him  a  capacity  of  making  that  provision  for  his  younger  children 
which  this  deposition  asserts  was  the  fair  intention  which  his  father*s 
mind  had  conceived,  and  had  adopted  this  means  of  effecting  at  one 
and  the  same  time. 

*'  It  may  be  misapprehension,  but  it  will  be  worth  while  to  ex- 
amine  the  evidence  upon  that  subject,  whether  it  could  be  possible 
that  the  son  can  speak  accurately.  I  do  not  mean  to  lay  great  stresi 
upon  the  subject,  if  it  be  an  inaccuracy  in  point  of  time,  it  is  likdj 
enough  to  be  so  without  making  any  imputation  upon  the  monl 
honesty  of  this  gentleman.  But  unless  I  misapprehend  the  hd,  it 
will  be  found  extremely  doubtful,  whether  any  letters  he  could  give 
at  that  period,  could  have  reference  to  such  a  number  of  shares  ai 
could  enable  this  gentleman  to  act  as  a  director  at  that  time. 

^*  If  this  were  a  question  merely  between  the  father  and  the  soi, 
and  if  the  purpose  of  the  father  was  to  give  such  a  numbtt  of  diaiei 
to  the  son  as  would  enable  the  son  to  act  as  a  director,  whether  tak- 
ing any  oath  or  not,  but  much  more  if  it  were  to  enable  the  son  ts 
take  this  oath,  and  act  as  a  director,  where  the  fiEither  must,  if  he  bad 
that  interest  alone,  be  holding  out  his  son  to  those  who  had  interests 
to  be  well  and  duly  attended  to  and  managed  by  a  person  propoij 
qualified  in  respect  of  property,  to  be  placed  in  that  situatiOD,  in 
which  he  cannot  be  placed  according  to  the  law,  unless  he  has  to 
many  shares  as  to  render  himself  properly  qualified,  and  upon  {vindplei 
much  more  sacred  and  much  more  important,  if  he  placed  in  bii 
son's  name,  a  property  infoiming  that  son  that  he  might  pledge  bis- 
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self  to  God  and  man  by  his  oath,  as  the  person  really  entitled  to  that         1804. 
property,  in  a  question  between  the  father  and  the  son,  to  be  determin- 


ed immediately  after  that  transaction  took  place,  no  court  of  justice  lashlet,&c. 


V. 


would  have  suffered  the  father  to  have  holden  a  language  which  im- 
ported that  he  had  not  effectively  done,  what  he  promised  upon  the 
outside  of  the  thing  to  do.  This  is  quite  familiar  in  this  country  : 
your  Lordships  know  there  are  a  great  many  situations  with  refe- 
rence to  which  qualifications  are  necessary.  One  is  familiar  with 
this,  that  a  person  cannot  have  a  seat  in  parliament,  in  this  country, 
unless  he  has  a  clear  freehold  estate  of  £300  a-year  at  least,  at  the 
time  he  takes  his  seat — that  estate  once  given,  it  is  supposed  can  be 
taken  back,  but  it  cannot  be  taken  back  as  against  the  creditors  of 
the  man  to  whom  it  has  been  given ;  and  whatever  may  be  the 
question  as  hetween  the  party  who  gives,  and  the  party  who  receives, 
public  considerations  having  determined  that  he  shall  receive  that 
estate  before  he  can  act  in  this  character  of  a  member  of  parliament, 
I  conceive  that  there  would  be  no  manner  of  doubt,  that  every  judg- 
ment which  the  receiver  of  that  property  had  recorded  against  him 
in  Westminster  Hall,  would  follow  that  property,  if  it  went  back 
again,  even  by  conveyance,  into  the  hands  of  the  man  who  granted 
it.  For  where  the  law  requires  that  a  man  shall  have  a  property, 
and  when  a  third  person  intervenes  to  give  him  the  qualification,  in 
order  that  the  law  may  be  satisfied,  the  law  will  not  permit  either 
the  one  or  the  other  to  disappoint  the  purposes  for  which  that  law 
was  made.  I  take  it,  therefore,  to  be  quite  clear,  in  this  case,  that 
it  is  impossible  to  touch  these  39  shares,  if  they  should  be  found, 
upon  examination,  to  be  the  subject  of  transfer  made  with  this  intent, 
if  the  question  is  to  be  considered  as  a  question  merely  between  the 
father  and  the  son. 

"  If,  therefore,  these  39  shares  had  been  given,  whether  twenty 
years  ago  or  ten  years  ago,  or  at  any  other  period,  and  nothing  fur- 
ther had  occurred  in  the  case  than  that  there  was  that  gift ;  if,  for 
instance,  the  dividends  and  profits  of  the  39  shares  had  remained 
dead  in  the  bank,  and  had  been  received  by  nobody  ;  if  there  were 
no  evidence  to  show  that  there  was  a  re.*transfer  contracted  for,  or  a 
trust  bona  fide  afterwards  had,  it  would  be  perfectly  impossible  to 
touch  this  property,  unless  you  are  to  say,  that  whatever  the  rule 
may  be  between  the  man  who  makes  the  conveyance,  and  the  man 
who  receives  the  benefit  of  the  conveyance,  the  rule  shall  not  operate 
to  the  prejudice  of  third  persons ;  and  it  has  been  argued  at  your 
Lordships'  bar,  and  strongly  argued  at  your  Lordships'  bar,  that  al- 
though you  would  not  permit  the  father  to  say,  as  against  the  son, 
that  that  gift  which  he  had  made,  in  order  to  qualify  him  to  act  as  a 
director,  swearing  to  his  qualification,  should  be  looked  at  as  anything 
short  of  a  gift,  perfectly  absolute  and  perfectly  consummate  in  its 
nature  ;  yet  if  the  purpose  of  that  gift  was  really  to  defiraud  the  other 
children  of  the  marriage^  you  would,  in  such  a  case  as  that,  say,  that 
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1804.        at  this  instance  yott  ^roold  examine  the  real  nature  of  the  trantao- 
tion,  and,  examining  the  real  nature  of  the  transaction,  you  would, 


LA8HLET,  &c.  as  with  respcct  to  third  persons^  set  it  aside* 


V, 


^  ^  '^  Now,  it  appears  to  me,  without  sajring  more  upon  it,  for  it  is  not 

necessary,  in  my  view  of  the  case,  to  say  more  upon  it,  that  it  would 
he  a  difficult  thing  to  maintain  that  proposition.  In  the  case  of  a 
creditor  in  this  country,  unless  he  has  carried  forth  his  diligence  to 
such  an  extent  that  he  has  got  a  lien  upon  a  man's  property,  if  ht, 
upon  whose  property  the  lien  is,  conveys  it  to  another  to  make  a 
qualification,  he  fails  in  his  purpose,  inasmuch  as  it  is  not  a  qualifi- 
cation free  from  incumhrance  ;  but,  supposing  the  subject  unfettered 
by  any  incumbrance,  and  to  be  in  truth  conyeyed  from  A  to  B,  the 
creditors  of  A,  who  had  no  lien  upon  the  property  whilst  it  was  ia 
the  hands  of  A,  had  no  reason  to  complain ;  it  was  their  own  fiiolt 
that  they  had  not  acquired  a  lien.  So  when  it  comes  into  the 
hands  of  B,  the  rights  of  B's  creditors  immediately  attach  upon  it, 
and  it  cannot  be  the  property  of  both  A  and  B,  for  the  purpose  of 
permitting  the  claim  of  both  one  and  the  other  to  attach  upon  it; 
and  it  would  be  found  extremely  difficult  to  say,  that  if  this  matter 
of  the  39  shares  had  been  to  have  been  decided  immediately  after 
the  transaction  took  place,  it  would  have  been  competent  for  the 
younger  children  to  hare  raised  that  contest  which  the  £ather  bin- 
self  could  not  possibly,  upon  the  ground  of  the  policy  of  the  laWf 
have  been  permitted  to  raise  in  a  question  directly  between  himself 
and  his  son,  to  whom  he  had  made  the  transfer. 

*'  But  it  is  extremely  possible  that  the  thing  may  acquire  a  toj 
diffisrent  complexion  by  the  subsequent  transactions  between  tiie 
parties,  with  respect  to  the  property ;  and  it  is  alleged  in  this  case^ 
that  notwithstanding  these  thirty-nine  shares,  or  notwithstanding  aaj 
other  shares,  more  or  less  in  number,  were  originally  placed  in  the 
name  of  the  son,  or  were  by  transfer  placed  in  name  of  the  son,  jit 
that,  in  point  of  fact,  all  the  transactions  of  the  father  in  his  lifetiaN^ 
with  reference  to  all  the  shares,  whether  they  stood  in  the  name  ^ 
the  father  or  stood  in  the  name  of  the  son,  were  transactions  which 
would  have  taken  place  precisely  in  the  same  manner  aa  they  dii 
take  place,  if  every  one  of  those  shares,  to  the  whole  amoimt  of  a 
hundred  and  forly-four,  had  from  beginning  of  the  time  that  aay 
of  those  shares  were  purchased,  to  the  end  of  it,  stood  in  the  save 
of  the  father,  and  the  father  only. 

**  It  is  said  that  the  expense  of  these  transfers  was  paid  by  the 
father^  if  further  subscriptions  were  caUed  for ;  the  sums  paid  ia 
discharge  of  the  further  subscriptions  were  paid  by  the  father ;  sad 
the  dividends  de  facto  accounted  for  in  the  manner  I  shall  have  oc- 
casion to  take  notice  of.  The  dividends  upon  the  whole  were,  ia 
fact,  carried  to  the  account  of  the  father,  bebg  received  by  the 
father  8  bankers,  as  they  necessarily  perhaps  must  be  received.  Soae 


( 
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of  your  Lordships  will  know  more  correctly  whether  I  am  right  or  not        X804. 
than  I  can  say  I  know  myself  to  be  upon  this  point.    But  I  presume, 


where  shares  stand  in  the  name  of  any  individual,  they  cannot  be  lasblxt,  &c. 
receiyed  but  by  the  authority  of  that  indiridual.     But  whether  the  ^* 

authority  was  or  not  giren  by  both  father  and  son,  the  produce  of 
these  shares,  standing  both  in  the  name  of  the  father  and  son,  were 
receiyed  under  such  authorities  by  bankers,  who  carried  the  whole 
to  the  account  of  the  father.  In  short,  they  do  allege  that  every  act 
of  ownership  (independent  of  the  circumstances  of  the  apparent 
ownership  created  by  the  property  standing  in  the  name  of  the  son), 
was  exercised  by  the  father  during  every  period  of  his  life^  except 
as  to  what  I  have  to  observe  with  respect  to  the  81  shares,  which 
were  transferred  shortly  before  his  death.  And  they  say  that  that 
is  Tery  strongly  confirmed  by  the  date  of  the  general  disposition  of 
the  father,  in  which,  as  your  Lordships  observe,  he  attempts  at  least, 
not  only  to  give  all  the  shares  which  were  then  purchased,  either  in 
his  own  name  or  the  son's  name,  but  attempts  by  that  instrument  to 
diflchai^e  even  the  39  shares  from  the  obligation  which  he  suppos- 
ed his  son  at  that  time  to  be  under  respecting  them. 

'^  In  that  view  of  the  case,  considering  the  proposition  I  have 
finally  to  make  upon  this  subject,  I  think  I  should  trespass  too  long 
upon  your  Lordships'  time,  if  I  were  to  go  through  all  the  detail  of 
the  circumstances  in  evidence  of  the  cause ;  that  view  of  the  case 
creates  the  necessity  of  considering  whether,  if  these  shares  were 
bona  fide  granted  at  any  period  to  be  ascertained  to  the  son,  the  son 
must  not  be  taken,  in  consequence  of  his  subsequent  transactions,  to 
have  become  a  trustee  for  his  father ;  and  when  the  question  is  so 
put,  whether  the  son  must,  in  consequence  of  his  subsequent  trans- 
actions, be  taken  to  have  become  a  trustee  for  his  father,  I  state 
again,  that  which  I  apprehend  would  be  clear  in  the  law  of  England, 
that  if  you  could  show  that  there  was  the  appearance  of  an  absolute 
gift,  but  that,  at  a  time  subsequent,  the  son  had  permitted  the  father, 
and  particularly  for  a  long  course  of  years,  to  act  with  resj>ect  to  the 
principal  or  of  the  interest,  as  if  he  was  the  owner  of  the  principal ; 
than  the  mere  circumstance  of  the  property,  standing  in  the  son's 
same  would  not  determine  that  the  property  was  not  the  property 
of  the  father. 

'*  Here  I  wish  again  to  make  a  distinction,  which  is  extremely 
important,  that  although  there  may  be  a  case,  in  which  the  father  of 
any  other  cestui  que  trusty  may,  upon  the  first  formation  of  that 
trust,  reserve  what  in  Scotland  they  call  a  liferent,  and  we  in  Eng- 
land should  call  a  life  interest,  yet  the  trustee  who  undertakes  to 
prove  that  the  ce&tui  que  trust  had  a  limited  interest,  fails  in  that 
proof,  if  the  only  evidence  he  can  ofier  is,  that  the  father  of  the 
cutui  que  trust  was  in  the  constant  habit  of  receiving  the  dividends, 
for  the  habit  of  receiving  the  dividends  which  Mr.  Hog  the  father 
has  taken,  is  evidence  of  the  absolute  ownership  in  the  property  which 
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1804.       produces  the  diyidends,  unless  the  person  who  so  pays  the  dividends, 
shows  that  he  pays  the  dividends  in  pursuance  of  a  more  limited 


LA8BLST,  &c.  obligation,  founded  on  some  contract,  which  contract  had  been  entered 
^'  into  when  that  practice  of  paying  the  dividends  commenced. 

''  I  mention  this  the  rather,  because  I  observe  that  it  has  been  stated 
in  these  cases,  and  very  truly  stated  in  these  cases,  that  such  has 
been  supposed  to  be  the  power  of  the  father,  as  to  disappointing  this 
claim  of  the  legitim  of  the  son,  that  in  the  case  of  Agnew  v.  Agnew, 
Agnew,  ^^^  ^^  ^^®  Court  of  Session  in  Scotland,  where  a  gentleman,  hafing 

Feb.  25, 1775.  several  children,  some  months, — ^but  a  few  months  before  his  death,^ 
Wallace's  De-  m^^je  a  disposition,  not  of  all,  but  of  a  part  of  his  property,  to  one 
Mor.  p.  8210.  ^^  *^^®®  children,  was  found  to  be  effectual ;  at  same  time,  I  do  not 
lay  much  stress  upon  the  circumstance,  that  it  was  only  a  part  of  his 
property ;  for  it  was  a  considerable  part  of  his  property,  and,  in  prin- 
ciple, I  cannot  think  that  it  would  make  a  material  difference,  whe- 
ther that  part  had  been  more  or  less  considerable  ;  but,  a  very  few 
months  before  his  death,  he  conveyed  all  the  property,  which  he 
detailed,  and  enumerated  in  that  detail,  as  a  gift,  being  in  /u^e 
poustie,  to  one  of  his  sons,  and  he  reserved  as  against  the  son  his 
liferent  in  all  the  subjects  he  had  so  disposed  of ;  his  purpose  seems 
to  have  been,  (if  it  was  not  avowed,  it  would  be  impossible  to  deny  that 
it  would  be  easily  perceived,  that  his  purpose  was)  to  disappoint  the  le- 
gitim, that  that  was  his  express  intention,  and  that  it  was  to  make  this 
conveyance  to  one  favourite  child,  taking  care,  however,  that  he  shonld 
not  himself  suffer  by  the  act,  which  he  did,  because  he  reserved  to 
himself  the  liferent ;  and  if  a  person  has  not  the  wish  otherwise  to 
dispose  of  the  capital,  having  the  liferent,  he  is  in  pretty  near  as 
good  a  situation  as  if  he  had  the  capital  at  his  own  disposal.  In  the 
Court  of  Session  in  Scotland,  that  question  was  debated.  It  under- 
went great  consideration  before  the  Judges  of  that  Court,  and,  hat- 
ing undergone  great  consideration  before  men  of  great  eminence, 
who  then  filled  the  Court,  they  seem  to  have  been  much  divided  in 
opinion  upon  it. 

'^  I  have  no  difficulty  in  the  world  in  saying,  that  if  the  interest 
of  the  children  in  the  legitim  can  be  considered  as  at  all  analagons 
to  the  interest  of  a  child  in  this  country  under  his  father's  covenant 
to  leave  him  an  equal  share,  a  different  rule  would  have  been  fol* 
lowed  in  that  country,  Such  a  covenant  obliges  the  father  to  do 
nothing,  because,  if  I  agree  to  leave  this  noble  Lord  an  equal  share 
with  the  noble  Lord  that  sits  next  him, — if  I  leave  this  noble  Lord 
nothing,  I  am  under  no  obligation  to  leave  the  other  noble  Lord 
anything ;  and  that  leaves  me  at  liberty,  if  I  choose  to  do  so  impro- 
vident an  act,  to  throw  my  whole  substance  into  the  sea. 

*•'  But  we  have  construed  such  a  covenant  as  that  so  as  to  make  it 
an  act  which  binds  to  some  purpose,  and  we  have  said  that  a  dispo- 
sition of  property,  under  the  circumstances  I  have  mentioned,  bf  * 
person  leaving  himself  just  as  comfortably  situated  with  respect  to 
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that  property  after  such  a  coyenant  as  if  he  had  never  entered  into        IH04. 
that  coTenant,  shall  be  considered  as  in  truth,  though  not  in  letter,  a 


firaud  upon  the  coyenant;  and  this  will  not  be  capable  of  being  con-  ^a8hlkt,&c. 
aidered,  according  to  our  law,  as  that  species  of  gift  in  the  lifetime        boq. 
which  is  to  defeat  the  covenant  to  leaye  at  the  death. 

^'  I  refer  to  this  case  of  Agnew  v.  Agnew  for  the  purpose  of  say- 
ing, with  great  deference  and  great  respect,  that  I  should  wish  ra- 
dier  to  reserve  what  would  be  my  opinion  upon  such  a  case  as  that, 
if  it  found  its  way  to  this  House,  than  to  say  at  this  moment,  that  I 
should  accede  to  the  doctrine.  But  if  the  doctrine  of  that  case  is 
the  doctrine  which  ought  to  be  abided  by,  it  seems  to  me  quite  in- 
capable of  being  applied  to  the  present  case,  as  to  the  thirty-nine 
fthares,  or  the  eighty-one  shares ;  because  there  is  a  vast  difference  in 
point  of  fact  between  a  case  in  which  the  person  who  receives  the 
dividends  with  an  express  dontract,  capable  of  being  produced,  to 
show  that  he  receives  them  by  virtue  of  a  limited  interest,  and  a  case 
in  which  he  receives  the  dividends,  exactly  as  the  absolute  owner 
would  do,  there  being  no  contract  produceable  to  show  that  it  was 
intended  between  the  parties  that  he  should  have  but  a  limited  in- 
terest 

"  There  can  be  no  doubt,  if  I  should  lay  out  £20,000  in  stock  to- 
morrow, in  name  of  one  of  your  Lordships,  though  it  might  be  a  possi- 
ble thing,  and  that  you  should  pay  me  the  dividends  for  my  life,  in  con- 
sequence of  an  understanding  between  you  and  me  that  I  should  have 
the  dividends  during  mj  life,  and  you  the  capital  upon  my  death  ;  yet 
I  conceive,  if  I  were  to  die,  and  there  was  no  evidence  produceable, 
but  the  single  evidence  that  my  money  had  been  laid  out,  and  that 
you,  from  time  to  time,  had  given  me  the  produce  of  the  purchase,  that 
Ikat  would  be  quite  sufficient  evidence  to  satisfy  a  court  of  justice, 
that,  as  a  trustee  for  me  during  my  life,  you  remained  a  trustee  for 
those  who  represented  me  after  my  death ;  and  it  is  incumbent  for 
those  who  have  once  acted  as  if  they  were  not  the  owners  of  the 
property,  to  show  under  some  contract  of  which  they  can  give  evi- 
dence, that  the  inference  is  to  be  different  from  the  receipt  of  the 
dividends  in  the  one  case  to  what  it  would  be  from  the  receipt  of 
the  dividends  in  the  other  case.  This  is  a  case  in  which  it  must  be 
made  out  satisfactorily,  either  that  Mr.  Hog,  the  father,  had  parted 
with  all  interest  in  the  thirty-nine  shares  and  the  eighty  one  shares, 
or,  on  the  other  hand,  in  which  the  judgment  of  law  will  be  either, 
that  he  had  never  parted  with  any  interest  in  them,  or,  if  he  had  ever 
parted  with  any  interest  in  them,  then  the  judgment  of  law  will  be 
from  the  receipt  of  the  subsequent  dividends  during  such  a  period 
as  he  shall  appear  to  have  acted  with  those  subsequent  dividends,  that 
he  had  absolutely  reacquired  a  subsequent  interest  in  the  property. 

^^  There  are  some  topics  addressed  to  the  consideration  of  your 
Lordships  extremely  well  worthy  of  attention,  as  evidence  upon  the 
fact,  whether  Mr.  Hog,  the  father,  did  or  not  receive  those  dividends^ 
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1801.        because  it  does  not  necessarily  follow,  that  because  the  diridends 

'—^    come  into  my  coffers,  that  therefore,  in  looking  at  the  whole  of  the 

LASBLET,  &c.  transactions  which  take  place  between  you  and  me,  I  ought  to  be 

HOG.  said  in  law  to  receive  the  dividends ;  and  it  has  therefore  been 
urged  that  Mr.  Ilog,  when  he  received  these  dividends,  in  tmth, 
in  a  shape  paid  them  out  again  to  the  respondent,  because  they  say 
that  he  had  come  to  an  understanding  or  agreement  with  the  re- 
spondent that  he  would  pay  him  an  annuity  of  £500,  and  that 
having  engaged  to  pay  him  such  annuity  of  £500,  it  was  natonl 
enough  that  the  father^  when  he  made  him  a  present  of  these  thirty- 
nine  shares,  should  say,  you  must  take  the  produce  of  the  thirty- 
nine  shares  as  pro  tanto  payment  of  that  annuity,  from  time  to  dme, 
as  the  produce  arises,  and  therefore  if  that  produce  was  brought  to 
the  account  of  Mansfield,  Ramsay,  &  Company  in  the  name  of  the 
father,  yet  that  the  payments  which  were  made  out  of  that  fund  in 
discbarge  of  that  annuity  carried  back  the  dividends  again  to  the  son. 
**  That  may  be  all  very  good  argument,  but  it  will  require  a  great 
deal  of  consideration  befoie  you  can  say  it  will  be  convincing  argu- 
ment. The  natural  quality  of  such  a  transaction  as  that  would  be 
this : — If  the  thirty-nine  shares  were  in  the  name  of  the  son,  and  the 
son  received  an  annuity  from  his  father,  the  son,  who  would  be  per- 
mitted to  receive  the  interest  and  dividends  of  the  thirty- nine  shares, 
would  carry  them  forward  as  pro  ianio  in  discharge  of  the  annuity. 
But  it  seems  possible,  and  perhaps  rational  to  admit  of  a  perfectly 
different  consideration,  if  your  Lordships  perceive  that  these  divi- 
dends  are  o^rried  in  a  mass  into  the  same  drawers  of  the  banker's 
house  which  contain  that  which  is  undeniably  the  property  of  the 
father  \  if  they  are  placed  in  a  cofigeries,  in  which  the  one  is  inca- 
pable of  being  distinguished  from  the  other,  there  can  be  no  doubt, 
in  point  of  law,  they  would  to  many  purposes  be  the  property  of  the 
father,  and  till  they  became  severed  by  actual  payment  out  again  of 
the  annuity,  all  which  were  so  carried  into  this  mass  would  be  the 
property  of  the  father,  liable  to  all  that  could  act  upoa  the 
property  of  the  father.  Therefore,  these  were  certainly  pei^ 
mitted,  for  a  period  at  least,  by  the  son,  to  be  laid  hold  of  by  the 
bankers  of  the  father,  as  the  property  of  the  father ;  and,  when  look- 
ing to  see  what  is  the  true  intent  and  meaning  of  all  this,  you  must 
look  at  all  the  other  circumstances  in  the  case,  and  if  you  find  the 
father  advancing  the  expenses  of  the  transfer — if  you  find  the  £stber 
advancing  the  subscriptions  for  those  shares  put  into  the  name  of 
the  son  ;  if  you  find  the  father  estimating  his  property,  and  in  that 
estimate  of  property,  attributing  to  himself  the  ownership  of  this 
property  ;  these  are  all  circumstances  which  must  be  considered 
when  you  are  determining  whether  the  dividends  on  these  shares 
were  taken  into  the  coffers  of  the  father's  banker,  in  consequence  of 
any  agreement  or  understanding  between  the  &ther  and  the  son, 
that  they  should  be  paid  out  again  in  dischaige  of  this  annuity. 
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*'  It  18  contended  here,  that  it  does  not  signify  at  all  what  had         1804. 

been  entered  in  the  father's  book  with  respect  to  the  estimate  of  his    

property  ;  but  that  is  perhaps  a  proposition  much  more  easily  laid  lashlky 
down  than  assented  to,  when  the  allegation  here  is,  not  the  mere  ^^^^ 
question  between  the  father,  who  was  the  truster,  and  the  son 
the  trustee, — a  question  to  which  all  the  rules  of  evidence  about 
trusts  will  natundly  apply — but  whether  the  transaction  between  the 
&ther  and  the  son  were  transactions  which,  in  point  of  fact,  were 
intended  between  the  father  and  the  son,  to  disappoint  this  daim  of 
legitim  ;  for  a  great  many  circumstances  will,  in  such  a  case,  be  cir« 
cumstances  admissible  as  evidence,  which  circumstances  would  not 
be  admissible  as  evidence  if  it  were  a  dry  question  under  the  act 
1696,  whether  there  was  or  was  not  a  trust  as  between  the  person 
alleged  to  be  the  truster,  and  the  person  contending  that  he  was^  in 
truth,  the  cestui  que  trust. 

'^  Under  all  these  circumstances,  therefore,  I  conceive  the  true 
question  with  respect  to  the  thirty-nine  shares,  will  be  this.  How 
many  of  these  thirty- nine  shares  (attending  'to  the  date  which  the 
circumstance  gives  with  respect  to  the  transaction  relating  to  the 
directorship),  how  many  of  the  thirty-nine  shares  will  really  fall  un* 
der  the  effect  of  that  transaction  ?  and,  with  respect  to  those  which 
would  not  fall  under  that  transaction,  as  well  as  with  respect  to  those 
which  did  fall  under  that  transaction,  whether  the  subsequent  deal- 
ings between  the  father  and  the  son  do,  or  do  not,  amount  to  evi- 
dence, that  in  the  subsequent  life  of  the  father  and  the  son  these 
shares  were  considered  as  the  property  of  the  father,  at  least  to  the 
extent  and  the  purpose  of  the  father's  receiving,  from  time  to  time, 
and  I  mean  for  himself  beneficially  receiving,  and  receiving  as  his 
own  property,  the  interest,  dividends,  and  produce  of  those  shares. 
If  it  should  turn  out,  upon  an  accurate  examination  of  the  fact,  that 
he  did  receive  eo  modo  et  eo  intuitu^  and  the  son  permitted  him  to 
receive  eo  modo  et  eo  intuitu^  it  will  be  to  be  determined  what  is  the 
effect  of  that  subsequent  dealing  with  respect — first,  to  the  shares 
which  qualified  him  to  act  as  a  director,  and  with  respect  to  which 
the  oath  was  taken,  and  with  respect  to  those  shares  which  are  not 
professed  to  have  been  transferred  for  that  purpose. 

*'  In  some  points  of  view  in  which  I  have  taken  the  liberty  of  re- 
presenting this  case,  as  to  the  thirty-nine  shares,  this  case  does  not 
appear  to  me  to  have  been  very  fully  examined  into,  and  I  am  more 
anxious  to  state  it  in  this  way,  because,  in  a  subsequent  case  of 
Millie  V,  Millie,  it  seems  to  be  admitted  by  the  Court  of  Session,  Mor.  p.  8*215. 
that  though  the  father  may  ostensibly  part  with  his  property,  and  J«"®  7,  1803. 
allow  it  to  stand  as  the  property  of  the  son  ;  yet  if,  in  truth,  after  Appeal.  *^° 
he  has  so  parted  with  that  property,  he  really  and  substantially  re-  Infra, 
mains  the  owner  of  it,  that  will  not  defeat  the  legitim ;  and  I  am  the 
more  anxious  so  to  state  it,  because^  comparing  the  note  in  the  case 
of  Millie  V.  Millie,  containing  the  opinion  of  the  Judges,  to  which 
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1804.       ^®  ^00^  ^^  these  occasions,  I  observe  that  the  case  of  Agnew  v. 
Agnew,  to  which  I  have  before  alluded,  is  a  case  not  onlj  extremely 


LASHLF.r,  &c.  doubted  of  by  every  high  authority  in  the  Court  of  Session,  but  I  pre- 
"'  sume  there  must  be  some  inaccuracy ;  for  in  the  case  of  Hog  v. 

Lashley,  the  opinion  seems  to  represent  that  if  Agnew  r.  Agnew  has 
established  a  doctrine  which  would  govern  the  decision  in  this  case, 
the  very  same  authority,  if  these  notes  in  Millie  r.  Millie  are  acca- 
rate,  is  made  to  state  that  to  be  a  decision,  with  which  the  decision 
in  Millie  o.  Millie  would  not  agree ;  but  whether  Agnew  t7.  Agnew 
is  to  stand  or  not,  for  the  reasons  I  before  mentioned ,  as  it  seems  to 
me,  it  cannot  govern,  when,  upon  th^  examination  of  facts,  there  is 
nothing  to  prove  a  limited  interest  (the  conveyance  being  absolute) 
but  the  mere  circumstance  of  receiving  dividends  after  that  convey- 
ance had  been  made. 

**"  Having  said  this  much  as  to  the  39  shares,  the  81  shares  fall 
certainly  under  a  different  consideration,^  and  the  81  shares  cannot 
be  affected  by  considerations  suggested  by  any  of  the  documents  to 
which  I  have  been  alluding,  unless  as  far  as  they  can  be  barely  af- 
fected in  reason  upon  the  question,  whether  they  are  mine  or 
yours^  without  attending  to  the  circumstances  of  dealing  that  took 
place  as  to  the  39  shares,  and  that  took  place  as  to  the  81  shares 
before  the  81  shares  were  transferred,  in  the  manner  I  am  about  to 
mention,  by  Hog  the  father  to  Hog  the  son. 

^^  It  appears  clearly  by  the  instrument,  of  the  date  to  which  I  have 
before  referred,  that  these  shares  were  intended  by  the  father  to 
have  been  laid  out  in  land  ;  that  Mr.  Hog  intended  that  these  81 
shares  should  have  been  vested  by  trustees  in  the  purchase  of  lands, 
to  be  subject  to  the  same  species  of  entail  as  the  estate  at  Xew- 
liston. 

''  Between  the  date  of  that  deed  and  his  death,  and  so  shortly  before 
his  death  that  no  dividends  were  received  between  the  date  of  the  trans- 
fer and  the  death,  he  transferred  them  apparently  absolutely  to  Mr. 
Hog  the  son.  This  must  have  been  either  to  give  them  to  Mr.  Hog 
the  son  absolutely,  or  to  give  them  to  Mr.  Hog  the  son  under  a 
confidence  and  an  understanding  that  he,  Hog  the  son,  was  to  make 
the  same  disposition  of  them  as  the  trustees  were  empowered  and 
required  to  make  of  them,  by  the  deed  of  disposition  he«had  before 
made. 

"  I  believe  there  can  be  no  doubt  that  if  the  father  intended  ab- 
solutely to  give  them  to  the  son  whilst  he  was  in  liege  pousiUt  that 
it  was  competent  for  him  to  do  so  ;  and  if  there  were  nothing  more 
in  this  case  than  the  mere  circumstance  of  his  having  made  the  gift 
to  the  son  so  soon  after  having  before  intended  to  give  so  large  a 
portion  of  his  property  to  that  very  son,  to  be  laid  out  in  land  to  be 
settled  upon  that  very  son,  however  much  your  Lordships  might 
suspect  about  that  transaction,  suspicion  will  not  do  as  a  ground  of 
judgment,  as  it  was  competent  for  the  father  to  alter  his  purpose, 
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and  by  that  act  he  sufficiently  proved  that  he  had  altered  his  purpose,        1804. 
that  that  which  he  had  a  power  to  give  away  he  had  effectually  ' 

given  away,  and  you  would  have  had  nothing  for  the  mind  to  ad-  lashlky.  &c. 
dress  itself  to,  in  order  to  consider  whether  this  was  really  and  ah- 
solutely  a  gift  or  not,  excepting  this  circumstance,  that  in  times  past, 
after  that  stock  which  had  stood  in  the  name  of  the  son,  had  in 
truth  been  dealt  with  by  the  father  as  his  own,  though  it  did  stand 
in  the  name  of  the  son  ;  and  you  would  have  to  put  the  question  to 
yourselves,  whether  you  could  safely  in  judgment  conjecture  that  he 
meant  to  deal  with  the  81  shares  as  he  had  dealt  with  the  other 
shares:  that  is,  that  though  he  placed  them  in  the  name  of  his 
son,  he  meant  to  deal  with  them  as  if  they  were  his  own  property  ; 
and  I  humbly  submit  my  opinion  to  your  Lordships,  that  whatever 
you  might  suspect  out  of  a  court  of  justice,  it  would  be  much  too 
strong  to  suspect  in  a  court  of  justice,  that  that  which  was  upon   the 
face  of  it  a  gift,  was  not  intended  to  be  a  gift,  before  you  had  seen 
any  other  transaction  consequent  upon  it  which  authorized  you  to 
say  so ;  that  because  the  39  shares  were  so  dealt  with,  if  they  were 
so  dealt  with,  therefore  the  81  ought  to  be  so  dealt  with,  and  therefore 
they  ought  to  be  considered  as  the  father's.     But,  to  explain  myself 
upon  this  subject,  and  I  wish  tcrdo  this  in  the  presence  of  my  noble 
and  learned  friend  who  sits  near  me,  I  do  conceive  that  in  this  coun- 
try, after  the  transfer  of  these  81  shares,  if  they  had  been  shares  in 
the  Bank  of  England,  if  a  day  had  come  in  which  the  son  had  re- 
ceived a  dividend  for  the  father^s  use,  that  one  single  receipt  of 
the  dividend  for  the  father*suse  would  have  been  evidence,  upon  which 
you  would  have  been  authorized  to  say,  that  the  receipts  of  the  divi* 
dend  for  the  father's  use  proved  that  the  property  which  produced 
those  dividends  was  the  father's  property,  and  that,  in  that  case,  it 
would  not  have  been  competent,  and  I  wish  to  mark  the  circum- 
stance again,  that,  in  that  case,  it  would  not  have  been  competent 
for  the  son  to  have  said,  provided  he  put  it  upon  no  other  evidence 
than  that  this  was  a  payment  during  the  father's  life,  that  it  would 
not  have  been  competent  for  the  son  to  have  said,  because  this  was 
a  payment  in  the  lifetime  of  the  father,  therefore  the  interest  of  the 
father  wns,  in  the  intendment  of  the  law,  in  such  circumstances^  to 
be  taken  to  be  only  an  interest  during  the  father's  life.     I  conceive, 
on  the  contrary,  that  the  receipt,  in  such  circumstances,  would  prove 
property  in  the  principal,  because  it  proved  property  in  the  interest, 
and  that  limited  sort  of  interest  would  not  have  been  contended  for 
on  behalf  of  the  son  ;  but  it  happened  in  this  case  that  the  father 
died  before  any  interest  was  received  at  all ;  and  it  will  be  for  your 
Lordships  to  say,  attending  to  the  circumstances  and  transactions 
between  these  parties  previously,  whether  there  was  anything  more 
than  a  transfer  by  the  father  to  the  son  ;  and  if  tliere  was  nothing 
more,  in  this  case,  it  would  be  too  bold  to  say  so ;  but  there  is 
something  more  in  this  case,  which  has  reference  to  this  law  of  legi- 
tim,  a  consideration  so  important  in  the  view  I  take  of  the  case,  I 
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1804.        should  have  to  lament  that  it  had  not  been  considered  with  refer- 
ence to  the  fact  I  am  now  about  to  mention,  considered  in  every 


LA8HLBT,  &c.  placc  iu  which  it  could  be  fully  and  truly  considered,  what  would  be 
jjQ^  the  effect  of  such  a  circumstance  upon  the  law  of  legitim  ?  and  it 

seems  to  me  to  come  distinctly  to  this,  that  if  the  deed  of  disposition 
which  had  devoted  this  property  to  be  laid  out,  after  the  death  of 
Mr.  Hog  the  father,  in  the  purchase  of  lands  at  Newliston  could  not 
take  effect,  the  question  then  is,  whether  the  transactions  I  am  about 
to  state  would  do  so,  provided  the  evidence  proves  that  such  was  the 
nature  of  that  transaction, — whether  he  who,  by  this  disposition,  had 
intended  that  these  funds  should  be  laid  out  in  lands,  could,  by  say- 
ing, 1  will  not  permit  my  disposition  to  take  effect,  but  I  will  give 
this  money  in  my  lifetime  to  my  son,  nevertheless  with  an  under- 
standing, and  with  a  confidence  that  he  shall  lay  out  the  property  in 
the  purchase  of  lands  at  Newliston  as  I  have  directed  money  to  be 
laid  out  in  that  neighbourhood,  and  whether  a  gift,  connected  with 
such  an  understanding  and  confidence  as  that,  would  or  not  be  suf- 
ficient to  deprive  the  younger  children  of  their  title  under  the  legi- 
tim ?     If  it  would,  it  appears  to  me  that  the  case  of  Millie  v.  Millie, 
which  was  afterwards  decided,  will  deserve  a  great  deal  of  consider- 
ation, because  that  is  neither  more  nor  less  than  saying  this,  that  in 
one  shape,  after  an  ostensible  transfer,  you  may  hold  over  your  pro- 
perty pretty  nearly  an  absolute  dominion ;  and  that,  in  the  other 
case,  after  such  transfer,  you  cannot  hold  dominion  over  it  but  sub- 
ject to  the  claim  of  legitim.     In  the  case  of  Millie  v.  Millie,  it  was 
held,  that  the  parent  going  out  of  partnership,  but  still  leaving  the 
firm  to  go  on  in  name  of  the  son  ;  it  being  understood  between  the 
father  and  the  son  that  the  father  had  an  interest,  that  this  did  not 
disappoint  the  legitim.     It  does  appear  to  me,  upon  the  principles  of 
the  case  of  Millie  v,  Millie,  to  deserve  a  great  deal  of  consideration 
indeed,  whether,  if  the  gift  of  81  shares  to  the  son,  was  a  gift  for  the 
purpose  of  being  laid  out  in  land,  to  be  settled  after  his  death  by  the 
son,  to  whom  he  had  given  it  in  his  lifetime  ;  and,  if  that  was  the 
purpose,  whether  it  shows  he  meant  to  retain  power  over  it  ?     If  it 
was  his  purpose  to  lay  it  out,  after  his  death,  it  does  not  exclude  the 
idea  that  he  was  to  enjoy  it,  as  he  had  heretofore  enjoyed  it,  during 
his  life ;  the  question  then  will  be,  whether,  by  a  gift  under  such  an 
understanding  as  that,  the  legitim  may  be  defeated  ? 

^  The  proof  of  the  facts  upon  this  point  of  the  case  depends  upon 
the  evidence  of  Mr.  Ramsay,  the  banker  of  old  Mr.  Hog;  who  seems 
to  have  been  much  in  the  knowledge  of  the  intentions  of  this  gentle- 
man ;  and  who,  in  that  deposition,  gives  his  account  of  this  circum- 
stance, with  which  I  think  it  would  be  quite  impossible,  in  this 
country,  that  any  court  of  justice  could  be  satisfied.  I  will  read  to 
your  Lordships  both  parts  of  Mr.  Ramsay's  deposition.  In  the  first 
instance,  when  he  is  examined  as  to  the  interrogatory  which  relates 
to  this  matter,  *  Do  you  know  that,  shortly  before  his  deathf  Mr. 
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*  RogerHogexecatedatransferinfavoarof  Mr. Thomas  Hog,andwhat        1804. 

*  shares  did  he  transfer  ?     Do  you  know  the  terms  upon  which  this     ' 

*  transfer  was  made,  or  the  cause  of  making  it  ?  he  depones,  that  a  I'^^hley,  &c. 
'  short  time  hefore  Mr.  Hog's  death  he  told  the  deponent  that  he        qog. 

*  had  received  some  anonymous  letters  of  a  very  scurrilous  nature, 

*  and  which  he  supposed  to  have  come  from  the  pursuer/  The  pur- 
suer is  the  party  who  is  claiming  in  right  of  his  wife  this  legilim  ; 
and  there  can  be  no  doubt  that  if  he  had  received  a  letter  of  a  scur- 
rilous nature,  he  was  fully  at  liberty  to  disappoint  that  claim  of  legi- 
tim  ;  hut  whatever  was  his  purpose,  he  could  not  execute  that  pur- 
pose except  in  the  way  in  which  the  law  would  allow  him  to  execute 
that  purpose. 

'*  Then  Mr.  Ramsay  goes  on  to  say,  that  he  had  made  a  transfer  of 
his  bank  stock  to  his  son^  in  order  to  prevent  the  possibility  of  its 
being  attached,  as  mentioned  in  those  letters.  That  the  deponent 
believes  there  were  no  conditions  annexed  to  the  above  mentioned 
transfer,  and  that  Mr.  Hog  took  it  for  granted  that  his  son  would 
fulfil  what  he  knew  to  be  his  intentions  of  vesting  the  money  in 
land,  and  entailing  it  in  the  same  manner  with  the  rest  of  the 
estate.  Depones,  '  That  Mr.  Hog  told  the  deponent  that  he  had 
*'  executed  a  trust  disposition,  vesting  his  funds  in  Lord  Henderland, 

*  Mr.  Robert  Mackintosh,  and  the  deponent,  to  be  laid  out  in  the 
'  purchase  of  land,  which  was  to  be  entailed  in  the  same  manner  as 

*  the  rest  of  his  estate,  but  that  afterwards  he  had  acquired  more 
'  confidence  in  his  son,  and  had  contented  himself  with  taking  the  pro- 
'  mise  of  his  son  that  he  would  fulfil  his  intentions,  and  would  con- 

*  suit  with  Lord  Henderland,  Mr.  Mackintosh,  and  the  deponent.* 
And  then  when  Mr.  Ramsay  comes  to  the  close  of  his  other  deposi- 
tion, he  states  himself  thus  :  '  That  some  time  before  Mr.  Hog's  death, 

*  he  transferred  a  considerable  number  of  shares  of  stock  of  the  Bank 
'  of  Scotland  to  his  son,  which  the  deponent  believed  to  have  become 

*  from  that  hour,  as  much,  and  to  all  intents  and  purposes,  the  sole 

*  property  of  the  son  as  if  the  father  had  given  him  the  value  in  cash 
'  out  of  his  pocket;    that  he  also  believes  this   transfer,  or  the 

*  giving  aiivay  in  his  own  lifetime,  and  with  his  own  hand,  was  in 
'  consequence  of  the  anonymous  letters,  and  of  some  new  opinions 
'  which  prevailed  at  that  time  with  regard  to  moveable  property ; 
'  and  the  deponent  believes  the  only  reason  Mr.  Hog  had  for  keep« 

*  ing  any  shares  in  his  own  name,  was  merely  to  act  as  a  director  of 
*■  the  bank,  in  the  event  of  his  again  being  requested  to  accept  of  that 

*  office.     Depones,  That  he  has  reason  to  think  that  if  Mr.  Hog 

*  bad  conceived  that  his  English  funds  would  not  have  been  carried 
'  by  the  settlement  he  had  made,  he  would  also  have  transferred 
'.  them  to  his  son.* 

Now,  your  Lordships  will  permit  me  to  say,  that  I  think  it  would 
have  been  utterly  impossible  for  the  Court  of  Chancery  in  this  country, 
which  is  obliged  either  to  content  itself  with  certain  depositions,  or 
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1804.        *^  ^^®  *^®  means  of  making  further  inquiry,  to  hare  been  contented 
^    with  such  depositions  as  these.     I  take  them  to  be  (I  hope  I  am 


HOG. 


LA8HLET,&c.  not  mistaken 'in  that  circumstance,)  I  take  them  to  be  the  depon* 
^*  '  tions  of  the  same  gentleman ;  but  I  confess,  those  depositions  sur- 
prised me  very  much,  for,  when  Mr.  Ramsay,  in  his  last  deposition, 
says,  that  he  believes  those  to  have  become,  to  all  intents  and  pur- 
poses, the  sole  property  of  the  son,  as  if  the  father  bad  given  him 
cash  out  of  his  pocket ;  and  that  his  only  reason  for  keeping  any 
shares  in  his  own  name  was,  to  act  as  a  director  of  the  bank,  in  the 
event  of  his  being  again  requested  to  accept  of  that  office,  and 
that,  he  has  reason  to  think,  that  if  Mr.  Hog  had  conceived  that  bis 
English  funds  would  not  have  been  carried  by  the  settlement  he  bad 
made,  he  would  also  have  transferred  them  to  his  son,  one  cannot 
help  referring  baok  to  the  former  deposition  of  Mr.  Ramsay ;  and, 
with  respect  to  the  former  deposition  of  Mr.  Ramsay,  your  Lordships 
will  recollect  the  English  funds  and  the  Scotch  funds  were  given  by 
the  same  settlement  for  the  same  purposes.  Mr.  Ramsay  has 
expressly  stated,  that  whatever  might  have  been  the  opinion  of  the 
deceased,  with  respect  to  the  pursuer's  letter,  and  though  that  alle- 
gation had  led  him  to  place  these  funds  in  the  name  of  his  son,  yet, 
he  says,  that  Mr.  Hog,  the  father,  himself  told  him,  that  he  con- 
tented himself  with  taking  the  promise  of  his  son  that  be,  the  son. 
would  fulfil  his  intention.  That  is  not  all ;  but  the  promise  which  be 
takes,  is  a  promise,  not  only  generally,  that  he  would  fulfil  his  inten- 
tion ;  but  it  represents  the  son  as  promising  his  father  that  he  would 
consult  with  others,  as  to  fulfilling  this  intention ;  and  with  whom 
would  he  consult  ?  Why,  that  he  would  consult  with  Lord  Hender- 
land,  Mr.  Mackintosh,  and  Mr.  Ramsay  himself. 

"  According  to  Mr.  Ramsay's  deposition,  Mr.  Hog  had  executed  a 
trust-disposition,  vesting  the  funds  in  Lord  Henderland,  Mr.  Robert 
Mackintosh,  and  the  deponent,  to  be  laid  out  in  the  purchase  of  lands 
to  be  entailed,  together  with  those  English  funds,  which  English  funds, 
Mr.  Hog  had  been  advised  could  not  be  touched  by  the  law  of  Scot- 
land as  to  this  legitim,  as  was  contended  for  many  years,  till 
otherwise  decided  in  this  House.  And  then  the  question  is,  Whe- 
ther the  fair  inference  from  the  whole  be  not  this — that  this  was 
a  gift  by  the  father  to  the  son,  not  in  the  sense,  that  it  was  to 
become  the  property  of  the  son  absolutely,  but  a  gift  by  the  father 
to  the  son,  for  the  purpose  of  the  son  laying  out  this  property  iathe 
purchase  of  lands  to  be  entailed  in  the  same  manner  as  his  estate 
at  Newiiston ;  placing  the  property  in  lands  in  which  it  wonld  be 
safe  from  the  claim  of  legitim — as  safe  from  the  claim  of  legitim  ks 
those  English  funds  were  supposed  to  be.  I  state  this,  because  it 
appears  to  me  a  question  which  deserves  a  great  deal  of  considers- 
tion  in  this  place,  and  would,  I  think,  require  great  consideiatioB 
elsewhere,  whether  it  be  possible  that  a  father  in  Scotland,  the  mo- 
ment before  he  dies,  can  hand  over  to  his  son  apparently  that  pro- 
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pertj,  for  the  yeiy  purpose  to  which  he  could  not  deyote  it  by  a  trust-        1804. 
disposition,  either  made  whilst  he  was  in  liege  poustie  or  made  after 


be  was  not  in  liege  poustie,  lasblbt,  &c. 

^'  My  humble  opinion  upon  that  is,  that  it  would  be  absolute  de-  ^' 

struction  to  the  law  of  Scotland,  as  far  as  it  relates  to  this  claim  of 
legitim,  if  that  could  be  done.  The  course,  therefore,  I  should  pro- 
pose to  take,  would  be,  to  come  to  some  declaration  of  the  principle 
which  we  conceive  to  be  the  principle  of  law  that  should  govern  in 
this  case  of  legitim,  and  then  call  upon  the  Court  of  Session  to 
apply  the  facts,  as  they  are  proved  before  them,  or  make  such  exa- 
mination as  may  be  necessary,  in  order  to  enable  them  to  ascertain 
the  fund  to  which  the  principle  is  to  be  applied,  and  to  apply  that 
principle  of  law  so  to  be  laid  down  in  your  Lordships'  judgment ;  and 
it  does  seem  to  me  it  should  not  fall  short  of  this, — that  the  receipts  of 
the  profits  during  the  life  of  the  person  is  evidence  of  the  ownership  of 
that  person  in  the  subject  matter  which  produces  the  profits.  And  it 
seems  proper  for  me  to  state,  that  without  prejudice  to  what  ought  to  be 
the  determination  in  such  a  case  as  Agnew  v.  Agnew,  if  such  a  case 
should  ever  arise  again,  your  Lordships  will,  at  least,  go  the  length  with 
me,  (guarding  it  against  any  such  case  as  that  to  which  I  have  referred,) 
in  stating,  that  if  any  number  of  shares  were  placed  in  the  name  of  the 
son  under  an  understanding  that  the  son  was  to  execute  the  pur- 
poses contained  in  that  trust-deed,  such  a  disposition  as  that  would 
not  be  sufficient  to  defeat  a  claim  of  legitim.  When  it  is  said,  in  this 
case,  that  that  was  no  more  than  a  declaration  of  the  father — it  will 
be  open  to  the  Court  of  Session  to  consider  what  weight  is  due  to  this 
observation,  where  the  question  is,  whether  the  father  and  the  son  are 
together  acting  a  part,  in  order  to  defeat  third  persons,  and  Whether 
the  declaration  of  each  must  not  be  evidence  ?  I  thinknt  must  be  evi- 
dence as  between  third  persons,  and  a  father  and  son,  who  are  both 
to  be  considered  as  an  adverse  party  to  those  third  persons.  When 
I  say,  I  think  it  would,  I  am  only  stating  the  opinion  which  I  at 
this  moment  entertain,  but  it  will  be  open  to  those  who  have  to  re- 
consider  this  case,  to  say  whether  I  am  right  or  wrong  in  the  opinion 
I  at  this  moment  entertain  upon  this  point.  In  this  way  of  considering 
the  question,  your  Lordships  will,  in  point  of  fact,  have  settled  some 
material  points,  both  on  the  law  of  evidence  and  the  law  of  legitim, 
as  far  as  the  law  of  legitim  is  afiected  by  a  transaction  of  this  kind, 
being  a  material  part  of  the  law  of  Scotland, 

•'  The  other  questions  which  arise  here  are  of  minor  consideration.  The  other 
The  first  is,  with  respect  to  the  respondent,  Thomas  Hog,  being  a  questions, 
creditor  for  the  value  of  the  estate  which  his  father  had  purchased 
in  this  country,  which  became  his  by  the  appointment  of  his  mother, 
which  was  afterwards  sold,  and  the  father  received  the  money.    It  is  Father  debtor 
very  difficult  to  suppose  that,  in  the  course  of  eo  many  years  of  the  to  the  son  for 
lives  of  botb,'spent  after  that  transaction  took  place,  that  somehow  or  «*  mother's 
other  it  was  not  very  well  understood  between  them,  that  the  father  ^s^j^te. 

VOL.  IV.  2  T 
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1801.        was  not  a  debtor  to  the  son  for  that  sam  of  money ;  bat  we  mtuBt 
not  take  that  for  granted,  the  transaction  clearly  constituted  the  son 


LA8HLET,  &c.  j^  creditor  to  the  father;  and  unless  it  can  be  shown,  far  beyond  what 
^QQ^        appears  from  mere  conjecture  or  supposition,  that  thai  relation  of 
creditor  and  debtor  was  made  to  cease  and  discontinue  by  some  sa- 
tisfaction or  some  agreement,  we  must  act  upon  the  fact  as  it  origi- 
nally was ;  for  we  are  not  authorized  to  say,  that  the  nature  of  it 
was  changed,  unless  that  change  be  distinctly  proved.     It  appears  to 
me,  therefore^  that  this  appeal  is  groundless,  so  &r  as  it  quarrels 
with  the  Court  of  Session  in  considering  Thomas  Hog  as  a  creditor 
for  that  sum  of  money. 
Sumsreceived      ^^  I  &m  also  of  opinion,  that  regard  must  be  had  to  the  sums  which 
by  Mrs.  Lash-  were  received  as  provisions  for  Mrs.  Lashley,  and  the  annuity  paid 
amiaity  to  be  *^  ^^^ '  ^^^  ^*  ^^'^  ^®  observed  by  your  Lordships,  that  the  eflTect  of 
deducted,  but  the  decree  is  that  they  shall  be  brought  into  collation.     This  de* 
only  from  the  cree  or  interlocutor,    supposes  that  more  than  one  younger  child 
legitim.  might  be  entitled  to  the  legitim ;  but  if  there  be  a  well  grounded  appre- 

hension, (as,  from  what  has  passed  in  this  House,  there  may  be,  I  say 
no  more  than  that  there  may  be),  that  only  one  child  will  be  entitled 
to  legitim,  if  your  Lordships  gather  the  words  of  the  interlocu- 
tor aright,  that  collation  is  to  be  <m]y  with  respect  to  the  legitim. 
Whoever  will  finally  receive  the  legitim  will  receive  the  benefit  of  that 
collation  ;  if  more  than  one  receives  the  benefit  of  legitim,  moro 
than  one  will  receive  the  benefit  of  the  collation  ;  if  only  one  tans 
out  finally  to  be  entitled  to  the  legitim,  the  collation  cannot  prejadioe 
the  estate  of  that  child,  because  it  would  then  be  collation  only 
to  itself,  for,  as  I  read  the  books,  the  collation  is  between  those  who 
are  entitled  to  the  legitim. 
Also  of  the  *^  There  is  another  circumstance  of  a  debt  of  £700,  that,  as  a  debt, 
debt  of  £700.  will  fall  to  be  so  dealt  with.  There  will  be  no  difficulty  then,  in 
providing  for  the  dififerences  in  reference  to  these  smaller  consider- 
ations I  have  been  now  stating  to  your  Lordships. 

**  I  would  beg  your  Lordships'  particular  attention  to  that  part  of 
the  case  (though  it  is  not  a  matter  of  very  considerable  Talue)  which 
Expenses  of  relates  to  the  claim  with  reference  to  the  expenses  of  confirmatioB 
and  probate.  ^^  Scotland  and  of  the  probate  in  England.  I  can  have  no  manner 
of  doubt  in  the  world,  that  if  a  person  die  in  England,  as  may  hap- 
pen in  some  parts  of  England  to  be  the  case,  when  a  wife  or  a  child 
have  a  claim  against  his  property,  as  wife  or  child,  or  where  a  part 
of  his  property  may  be  undisposed  of  by  his  will,  and  when  the 
wife,  therefore,  as  wife,  will  take  a  share  in  the  undisposed  part— 
and  the  child  take  a  share  in  the  undisposed  part — ^yet,  inasmuch  ai 
no  part  of  this  property  can  be  touched,  but  either  wrongfully  or 
rightfully,  and  as  it  ought  not  to  be  touched  wrongfully,  but  ou|^ 
to  be  administered  rightfully,  as  no  part  of  his  property  can  be 
touched,  if  he  has  made 'a  will,  but  by  his  executor— -or  if  he  has 
made  no  will,  but  by  his  administrator,  the  expense  of  clothing 
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Ae  tndiyidaal  who  is  to  act  as  sach  with  die  character  which  is  to        1804. 
able  him  to  act  as  such,  is  an  expense  for  the  benefit  of  the  whole 


B,  however  distributed  ;  and,  therefore,  as  it  seems  to  me,  that^^^^^^''*  ^^' 
expense  should  fall  proportionally  on  the  whole  estate  ;  whether  that  q^^. 
which  respects  confirmation  in  Scotland  fidls  under  the  same  prin- 
ciple I  perhaps  am  not  so  competent  to  judge,  but  I  should  conceiye 
dat  it  would.  The  question  then  is.  Whether,  in  stating  mj  own 
opinion  to  your  Lordships,  I  should  state  that  these  interlocutors  are 
right  or  wrong,  and  I  do  say  that  the  inclination  of  my  opinion  as  to 
both  is,  that  they  are  wrong. 

*^  Then  this  circumstance  occurs,  and  your  Lordships  must  deal 
with  it,  regard  being  had  to  the  circumstance  that  the  cross  appeal 
in  this  cause,  which  raises  two  points,  the  one  not  necessary  to  be 
nised  by  the  cross  appeal,  as  I  had  occasion  to  observe  yesterday, 
in  the  question  about  domicile,  because  that  was  necessarily  included 
in  the  discussion  and  argument  upon  the  other  appeal;  and  the  other, 
in  respect  of  the  expenses  of  the  probate  and  confirmation  which  is 
raised  by  the  cross  appeal :  but,  unless  your  Lordships  choose  to  re- 
lax your  general  rule,  this  matter  is  not  properly  before  you.  How  far 
you  may  choose  to  relax  your  rule,  is  a  matter  of  infinitely  greater 
consequence  to  the  House  than  a  question  of  such  a  value  as  this 
can  be  to  the  parties  now  litigating  at  your  Lordships'  bar, — the  diffi- 
enl^  will  be  where  you  are  to  stop ;  this,  however,  must  be  left  to 
the  sound  judicial  discretion  of  your  Lordships  ;  and,  when  the  ques- 
tion comes  to  be  put,  Whether  the  interlocutor  should  be  reversed  ? 
M  to  so  much  of  that  subject,  your  Lordships'  opinion  will  be  to  be 
taken  on  this  point. 

<*  Your  Lordships  will  observe,  that  this  leads  me  finally  to  say, 
tfuit  I  have  nothing  to  propose  but  the  change  of  interlocutor  re- 
specting the  domicile  of  Mr.  Hog.  It  will  be  for  your  Lordships  to 
decide,  whether  it  is  fit  to  adopt  that  proposition,  that  there  should 
be  a  change  of  the  interlocutor,  as  far  as  it  is  founded  upon  the  notion, 
that  the  marriage  in  England  must  decide  the  rights  of  the  wife 
when  she  is  transplanted  to  Scotland,  and  her  husband's  domicile  is 
CBtablished  there.  But  with  respect  to  the  domicile  of  the  husband 
in  the  year  1760,  it  does  not  appear  to  me  that  there  is  any  occasion 
to  alter  the  interlocutor  as  to  that  part. 

*•  With  respect  to  the  price  of  the  Kingston  estate — with  re- 
spect to  the  sum  of  £1000  upon  bond — with  respect  to  the  £700 
— -«nd  with  respect  to  the  provisions  which  have  been  made  for  Mrs. 
Xiashley,  your  Lordships  will  see,  that  if  the  interlocutors  are  to  be 
altered  at  all,  it  will  be  an  alteration  rather  in  terms  thftn  in  substance, 
nn  alteration  which  only  clearly  marks  out  how  the  collation  is  to  oper- 
ate, regard  being  had  to  whether  it  shall  finally  be  one  person  or  more 
than  one  who  shall  be  entitled  tolegitim;  and,  with  respect  to  the  ques- 
tion upon  the  39  shares  and  the  81  shares,  that  it  is  fit  for  your 
Lordships  to  declare  as  matter  of  law  the  principles  of  evidence,  and 
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1804.        the  rules  which  should  ohtain  as  to  what  ,8hall  or  what  shall  not  be 
taken  to  be  inter  vivos  a  sufficient  disposition  of  the  property,  to  render 


LASHLET,  &c.  jJjq  propcftv  no  longer  capable  of  being  considered  as  the  moyeabie 
property  of  the  testator  at  the  time  of  his  death.     Calling  upon  the 


V. 
BOO. 


Court  of  Session  to  act  upon  that  part  of  the  case,  upon  that  decla- 
ration, and  to  determine  whether  they  can  or  cannot,  upon  the 
whole  of  the  case,  say  that  this  property  was  not  in  the  perfect  en- 
joyment of  Mr.  Hog,  and  that  the  purpose  of  the  transfer  was  not 
under  an  understanding  between  the  father  and  the  son,  that  that 
property  should  be  applied  to  the  purchase  of  land  to  be  settled  bj 
entail  in  the  same  way  as  the  estate  at  Newliston,  of  course  giving 
their  distinct  attention,  as  they  have  been  before  called  upon  to  do, 
to  the  39  and  the  81  shares. 

''*•  I  hope  your  Lordships  will  allow  me  to  state,  that  I  hare 
thought  it  better  to  go  through  the  case  at  great  length,  stating  my 
opinion  upon  the  different  parts  of  it,  than  to  draw  out  the  juclg* 
ment  in  form,  before  I  knew  whether  your  Lordships  concurred  with 
me  in  the  opinion  I  have  humbly  stated;  if  it  should  be  your 
Lordships'  opinion  so  to  do,  it  will  not  be  difficult  then  to  draw  vp 
the  terms  of  such  judgment  as  your  Lordships  may  think  proper  to 
give  upon  the  whole  of  the  case.  Therefore,  for  the  present,  I  shall 
content  myself  with  saying  what  I  have  done,  expressing,  however, 
a  wish  that  the  noble  and  learned  Lord,  who  has  given  great  atten- 
tion to  this  case,  will  be  pleased  to  say  how  far  he  does  or  does  not 
concur  with  me,  because  it  will  be  very  satisfactory  to  my  mind,  recol' 
lecting  how  long  he  has  been  in  the  knowledge  of  the  law  of  that 
part  of  the  island  as  well  as  this, — if  his  Lordship  should  be  of  opi- 
nion that  I  have  not  mistaken  the  true  yiew  of  this  case  ;  and,  on 
the  other  hand,  most  thankfully  shall  I  receive  any  information  that 
may  fall  from  the  noble  and  learned  Lord  that  may  tend  to  set  me 
right,  if  in  any  respect  I  am  mistaken  in  the  principles  I  have  laid 
down." 

Lord  Rossltn. 

**  I  have  the  satis&ction  entirely  and  absolutely  to  concur  with  the 
noble  Lord  who  has  just  sat  down. 

'^  I  am  sorry  to  observe,  that,  in  the  proceedings  of  the  courts  be- 
low, there  have  occurred,  in  my  opinion,  several  mistakes  in  point 
of  law,  particularly  in  that  interlocutor  which  finds  that  the  circum- 
stance of  the  marriage  being  celebrated  in  England  can  decide  upon 
the  rights  of  succession  that  will  arise  to  the  wife  and  children  of 
that  marriage  According  to  that  law,  which  by  the  future  events  of 
the  life  of  the  party  may  be  the  law  of  the  land,  to  operate  upon  his 
property  at  the  time  of  his  death.  I  think  there  are  many  erron 
that  have  misled  the  judgment  of  the  Court  upon  this  point. 

^'  In  the  first  place,  in  this  case  there  is  no  express  contract ;  and 
I  have  no  conception,  in  point  of  l^Wy  that  a  lawyer  is  to  entertain  a 
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metaphysical  idea  of  an  implied  contract,  arising  from  the  situation        1804. 
in  which  the  parties  place  themselves  by  a  civil  act.     My  general 


idea  of  law  is,  that  in  all  cases  where  parties  make  an  express  con-  lashlet,  ^c. 
tract,  that  excludes  all  consideration  of  an  implied  contract.     An  * 

idea  of  an  implied  contract,  in  all  cases  where  there  is  an  express 
contract^  is  to  me  a  solecism. 

«*  But,  supposing  there  had  been  no  legal  contract,  and  you  were 
to  determine  upon  the  situation  of  the  parties  upon  the  mere  fact  of 
a  marriage  celebrated  in  a  given  place,  they  had  no  occasion  to  raise 
an  implied  contract*  A  man  and  a  woman  are  united  together; 
they  take  their  chance  of  the  future  fortunes  of  each  other,  and  par- 
ticularly with  regard  to  the  wife,  who  can  have  no  domicile  separat- 
ed from  the  domicile  of  her  husband ;  she  must  follow  the  fortunes 
of  her  husband  wherever  they  happen  to  be  placed,  and  must  take 
her  chance  at  the  time  when  his  fortune  falls  imder  the  disposition 
of  a  particular  law.  Therefore,  in  the  general  case,  there  is  no 
foundation  for  that  ;  and  I  am  sure  my  noble  and  learned  friend  will 
see  the  application  of  this  observation  in  almost  every  case  where 
that  occurs,  that  a  metaphysical  idea  of  an  implied  contract  is  a  fal- 
lacious idea,  substituting  an  imaginary  idea,  not  applicable  to  the 
actual  situation  and  relation  of  the  parties. 

"  With  respect  to  the  claim  of  the  appellant,  in  right  of  the  mo- 
ther, to  that  share  of  the  estate  which  the  law  of  Scotland  gives, 
under  the  name,  not  very  properly  applied,  of  jus  relictcn^  I  am  of 
opinion,  with  the  noble  and  learned  Lord,  that  the  interlocutor  ought 
to  be  reversed. 

**"  But  upon  that  being  reversed,  there  comesa  matter  of  great  consider- 
ation withregard  to  property, — the  claim  of  legitim  to  the  children.  Now 
I  take  it  that  I  have  never  learned,  or  that  I  have  forgotten  the  law  of 
Scotland^  if  I  do  not  know  that  the  father  has  a  full  power  to  dispose  of 
his  personal  property  in  any  manner  he  pleases.  He  may  convert  it  all 
into  land,  and  by  that  means  the  younger  children  will  be  defeated 
of  their  legitim,  but  then  he  must  do  the  act  himself.  He  must  him- 
self purchase  the  land,  because  the  nature  of  the  property  that  be- 
comes the  property,  either  of  the  right  heir  or  partly  of  the  younger 
children,  must  be  judged  of  at  the  time  of  the  death  of  the  father. 
Therefore,  according  to  my  idea  of  the  evidence  in  this  case,  but  I  do 
not  mean  to  say  it  is  not  a  matter  open  to  inquiry — for  I  will  not  pre- 
sume to  know  so  much  as  some  others  may  do  on  this  subject — I  should 
say  that  Mr.  Hog's  intention  to  have  either  his  stock  in  the  Scotch 
bank,  or  the  funds  in  England,  laid  out  in  land  after  his  death,  by  any 
stipulated  alienation  of  them  from  him  to  his  son  for  that  purpose, 
is  totally  void  in  point  of  law,  and  can  have  no  e£fect  with  regard  to 
the  disposition  that  he  might  make  of  it.  He  might  do  the  act  in 
person — he  might  give  a  provision  to  a  child  in  his  lifetime,  without 
any  considemtion  what  might  be  the  state  of  his  moveable  property 
at  the  time  of  his  death,  and  that^  when  actually  given^  could  not  be 
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1804.       recalled.     He  might  advance  one  of  his  children  to  a  certain  situa- 
tion in  life — he  might  lay  out  his  money  expensiyely  on  his  educa- 


LA8HLBT,  &c.  tion — hc  could  not  be  hindered  from  it^— but  he  must  actually  give 
^'  the  money  with  which  this  would  be  done — he  must  direst  himself 

of  an  interest  in  it,  and  he  cannot  retain  that  interest  to  the  moment 
of  his  death,  consistently  with  law.  Therefore  the  case  of  Agnew  o. 
Agnew^  I  think,  is  totally  wrong  in  law,  (I  have  no  scruple  to  saj 
so),  and  a  bad  decision.  I  should  not  be  so  moved  by  that  decision 
as  to  send  this  case  back  to  the  Court  of  Session  for  reconsideratioii, 
but,  when  I  am  to  pronounce  upon  a  case,  where  there  are  a  great 
many  papers,  and  a  good  deal  of  evidence  which  I  have  not  examin- 
ed with  attention,  I  do  not  wish  to  apply  the  law  in  this  case,  bat, 
as  far  as  I  know  the  evidence,  and  can  judge  of  it,  I  think  it  clear 
that,  as  between  Hog  the  father  and  Hog  the  son,  there  vras  a  dis- 
position and  an  understanding  to  reduce  the  claim  of  legitim,  with 
a  view  to  prevent  the  wife  of  the  appellant  from  having  that  claim, 
which  she  would  otherwise  consider  herself  to  be  entitled  to. 

"  With  regard  to  the  debts  contracted  by  the  father,  in  consequence 
of  the  son's  paying  him  the  price  of  the  estate  he  was  entitled  to  by 
his  mother,  the  son  is  &irly  entitled,  as  a  creditor,  to  stand  upon  the 
moveable  estate  of  the  father,  and  to  receive  the  value  of  the  estate 
at  Kingston,  and  the  bond  of  £1000,  before  any  distribution  of  it 
can  take  place. 

'^  I  think  there  is  a  mistake  in  the  interlocutors  of  the  Court  of 
Session,  with  regard  to  a  trifling  sum — ^the  expense  of  the  probate  in 
England  and  confirmation  in  Scotland.  They  are  both  sums  of 
money  laid  out,  in  order  to  acquire  a  legal  title  to  that  property 
which  is  to  be  distributed.  Somebody  must  lay  it  out — and  it  is  no 
matter  whether  the  son  or  any  body  else  had  done  it.  But  I  think, 
my  Lords,  that  the  rules  of  your  Lordships'  House,  in  the  case  of  ap- 
peals, ought  to  be  strictly  adhered  to,  and  this  may  be  still  more 
trifling  in  the  result,  because  it  may  happen  that  the  share  of  that 
fund  to  be  divided  may  come  to  be  equal,  which  I  think  will  very 
probably  be  the  result  of  this  case.  But  ^he  certainly  has  a  legal 
claim  on  the  fund  for  those  expenses." 

It  was  declared  by  the  Lords,  &c. 

That  the  contract  of  marriage  between  the  late  Mr.  R. 
Hog  and  his  wife,  is  not  so  conceived  as  to  bar  a  claim 
to  legal  provisions;  and  that  Mr.  Hog  is  to  be  considered 
as  having  his  domicile  in  Scotland  at  the  time  of  his 
wife's  death ;  and  that  the  pursuer  has  therefore  a 
claim,  in  right  of  her  mother,  the  wife  of  the  said  Mr. 
Roger  Hog,  who,  at  the  time  of  her  death,  had  his  do- 
micile in  Scotland,  to  a  share  of  the  moveable  estate  of 
her  father  at  the  time  of  her  mother's  deatb^  and  the 
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Lords  do  also  declare  that  such  shares  of  the  stock       1804. 
of  the  Bank  of  Scotland,  standing  in   the  name  of 


the  respondent  Thomas  Hog,  at  the  death  of  the  said^^^^^^*  ^^ 
Roger  Hog,  as  shall  appear  to  have  been  transferred  to 


the  said  Thomas  Hog,  under  any  agreement  or  under- 
standing that  he  would  invest  the  same  in  land,  after 
the  death  of  the  said  Hoger  Hog,  and  also  such 
shares,  the  dividends  whereof  shall  appear,  notwith- 
standing the  transfer  of  the  same,  to  have  been, 
after  such  transfer,  ordinarily  received  for  the  account^ 
and  applied  for  the  use  of  the  said  Roger  Hog,  ought 
to  be  considered  as  subject  to  the  pursuer's  claim  of 
legitim ;  And  it  is  therefore  ordered  and  adjudged, 
That  all  such  parts  of  the  interlocutors  complained  of 
in  the  said  appeal,  as  are  inconsistent  with  these  de- 
clarations, be,  and  the  same  are  hereby  reversed,  and,  in 
so  far  as  they  are  agreeable  thereto,  the  same  be  and 
are  hereby  affirmed :  And  it  is  further  ordered,  that 
the  same  be  remitted  back  to  the  Court  of  Session  in 
Scotland,  to  ascertain  whether  any,  and  which  of  the 
shares  in  the  Bank  of  Scotland,  agreeably  to  the  de- 
claration aforesaid,  are  subject  to  the  pursuer's  claim  of 
legitim,  and  also  to  ascertain  the  interests  of  the  pur- 
suer in  her  father's  estate,  at  her  mother's  death  and 
at  his  death,  regard  being  had  to  this  declaration  :  And 
it  is  further  ordered  and  adjudged.  That  it  is  unneces- 
sary to  consider  so  much  of  the  matters  complained  of 
in  the  cross  appeal  as  relates  to  the  domicile  of  the  said 
Roger  Hog,  touching  which,  such  declaration  hath  been 
made  as  is  herein  before  contained ;  and  the  said  appeal 
also  not  having  been  presented  in  due  time,  it  is  fur- 
ther ordered  and  adjudged  that  the  same  be,  and  is 
hereby  dismissed  this  House. 

For  Appellant,   (Mrs.  Lashley),    Wm.  Alexander,  John 

Clerk,  Oeo,  Cranston, 

For  Respondent,  (Thomas  Hog),   Edw.  Law,   Samuel 

Romillxfi  Henry  Erskine,  John  ConnelL 

NoTB. — ^This  case  is  noticed  in  Mr.  Robertson  8  excellent  treatise 
on  Personal  Succession.  The  Lord  Chancellor's  speech  is  printed  in 
the  Appendix  to  that  volume,  but  inaccurately.  It  is  here  given  in 
a  corrected  form 


0. 

HOO. 
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ABBOT 


James  Arrot,  Surgeon,  Edinburgh,        .  Appellant; 

James  Eer,  Manager  of  the  Leith  Banking'^ 
BBB,  &c.         Company,  James  Maclean,  Merchant  in  I  R^^nondnnii 
Edinburgh,  and  Thomas  Gordon,  WriterJ      ^^ 
to  the  Signet,  .  ,  .  ^ 


House  of  Lords,  17th  July  1804. 

Bankrupt — Composition — Cautioner — 33  Geo.  III.  c.  74,  §  49. 
A  person  having  become  bankrupt,  entered  into  a  contract  widi 
his  creditors,  whereby  they  agreed  to  withdraw  the  sequestratioii, 
upon  condition  of  his  paying  12s.  6d.  per  pound,  proposed  to  hit 
creditors  some  time  before,  in  a  previous  arrangement,  he  pay* 
ing  all  the  debts  contracted  subsequent  to  that  date  in  fulL  This 
was  agreed  to.  He  applied  for  his  discharge,  without  having 
paid  the  respondent's  claim  in  full.  In  an  action  against  his  cau- 
tioner, held  that  this  was  not  a  contract  preferring  one  creditor  to 
the  hurt  of  the  others,  and  so  not  struck  at  by  the  act  33  €reo.III. 
c.  74,  §  49. 

Angus  M'Kinnon,  upholsterer  in  Edinburgh,  having  be- 
Mar.  26,1793.  come  embarrassed  in  his  circumstances,  offered  his  creditors 
a  composition  of  12s.  6d.  in  the  pound,  with  his  father's 
personal  security,  and  a  conveyance  in  further  security  of 
certain  of  his  stock,  until  the  composition  should  be  paid. 
This  offer  was  accepted  by  the  creditors,  upon  condition  of 
the  whole  other  creditors  agreeing  to  the  measure,  and  they 
agreed  to  grant  him  a  discharge. 

Sometime  thereafter,  a  few  creditors,  who  had  not  acced- 
ed to  the  composition,  threatened  diligence ;  and,  to  pre- 
vent them  obtaining  a  preference,  it  becanie  necessary  to 
apply  for  sequestration,  which  was  accordingly  awarded,  of 
Mar.26, 1794.  this  date.  After  the  usual  statutory  requisites  were  gone 
through,  a  meeting  of  the  creditors  was  called,  at  which 
it  was  agreed,  by  a  great  majority,  to  follow  out  the  agree- 
ment formerly  entered  into,  and  to  withdraw  the  sequestra- 
tion, upon  condition  of  Angus  M'Kinnon  finding  suflScient 
caution  for  payment  of  the  composition  of  12&.  6d,  per 
pound  to  the  creditors  who  were  parties  to  the  first  agree* 
ment,  and  to  pay  all  the  debts  which  had  been  contracted 
posterior  to  that  date  in  full. 

The  debtor's  father,  Daniel  M'Kinnon,  and  James  Arret, 
surgeon  in  Edinburgh,  the  appellant,  became  the  cautioners, 
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and  bound  themselves  by  bond,  conjunctly  and  severally,  to        1804. 

pay  the  composition  of  12s.  6d.  in  the  pound  to  the  one  class    ' 

of  creditors,  and  the  debts  in  full  to  the  others.  abrot 

Among  the  debts  contracted  by  Angus  M'Kinnon,  subse-  kbr,  &c. 
quent  to  the  voluntary  trust-deed  and  agreement  in  1793, 
there  was  a  bill  due  by  him  to  John  Maclean  for  £97.  2s., 
and  indorsed  by  him  to  James  Eer,  manager  of  the  Leith 
Bank,  by  vehom  it  had  been  discounted  previous  to  the 
sequestration,  upon  the  faith  that  the  voluntary  trust-deed 
and  agreement  had  been  acceded  to,  and  M'Kinnon  dis- 
charged. 

When  the  sequestration  was  applied  for  and  awarded, 
and  the  creditors  had  agreed  to  recall  the  same,  on  the  ar- 
rangement above  set  forth,  namely,  that  all  creditors  subse- 
quent to  the  first  agreement  were  to  be  paid  in  full,  Mr. 
Eer  did  not  doubt  that  his  claim  fell  within  those  that  were 
to  be  paid  in  full ;  but,  in  order  to  put  the  matter  on  a  se- 
cure footing,  his  agent  addressed  a  letter  to  the  trustee,  Mr. 
Gordon,  as  follows : — *'  Mis  Eer,  manager  of  the  Leith 
'*  Bank,  is  a  good  deal  alarmed  that  an  application  has  been 
*'  made  to  discharge  Angus  M^Einnon's  sequestration,  and 
"  about  which  he  says  he  never  was  consulted.  I  have  just 
•*  now  seen  a  copy  of  the  petition  and  of  your  report ;  and 
**  from  the  report,  as  well  as  what  you  once  said  to  me,  it 
**  appears  that  all  debts  contracted  by  him  after  March 
*'  1793  are  to  be  paid  in  full ;  and  that  those  contracted 
'*  prior  to  that  date  are  to  be  compounded  at  12s.  6d.  If 
"  this  is  the  case,  Mr.  Eer  cannot  object  to  the  prayer  of 
*'  the  petition  ;  but  as  he  wishes  to  know  explicitly  how  the 
"  matter  stands,  and  means  to  oppose  the  petition  unless 
"  matters  are  regulated  as  I  conceive  them  to  be,  I  beg  you 
''  will  be  so  good  as  write  me  a  line  immediately,  and  men- 
"  tion  whether  the  creditors,  after  March  1793,  are  to  rc- 
"  ceive  full  payment." 

The  answer  to  this  letter  was : — "  As  authorized  by 
"  Angus  M'Einnon  and  his  cautioners,  I  now  agree  that  his 
«  debt  to  the  Leith  Bank,  per  £97.  2s.  shall  be  compre- 
**  bended  among  the  debts  which,  by  the  bond  of  caution 
**  granted  for  the  composition  to  his  creditors,  are  to  be  paid 
**  in  full,  and  shall  be  so  paidy  agreeably  to  the  terms  of  that 
"  bond  accordingly.''  Upon  which  Mr.  Eer  consented  to 
the  recall  of  the  sequestration. 

Mr.  Eer  not  having  received  payment,  raised  action 
against  the  cautioners  of  M^Einnon,  and  against  Thomas 
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1804.       Gordon  bis  trustee,  narrating  the  whole  circumstances  aboye 
set  forth,  and  concluding  for  full  payment  of  his  debt.    The 


ABEOT  defences  stated  by  the  cautioners  were,  1.  That  the  bill 
KSR,'  &c.  libelled  for,  docs  not  fall  under  the  cautionary  bond  ;  and, 
2.  That  they  gave  no  authority  to  Mr.  Gordon,  the  other 
defender,  to  write  the  letter  aboye  quoted,  and  therefore  it 
could  not  affect  them.  Separate  defences  for  Mr.  Gordon 
set  forth,  That  he  acted  merely  in  a  ministerial  capacity,  as 
agent  for  the  other  parties ;  and  that  he  was  warranted  in 
writing  the  letter  to  Mr.  Adair,  agreeing  that  the  bill  should 
be  paid  in  full. 

The    Lord    Ordinary   pronounced    this   interlocutor:^ 

Jau.  14, 1800. "  Finds  that  there  is  no  sufficient  evidence  that  the    bill 

"  sued  for  was  not  the  proper  debt  of  Angus  M'Einnon  the 

"  acceptor,  and  therefore  adheres  to  the  former  interlocutor, 

"  repelling  the  defences ;  and  further,  finds  the  defender, 

*'  Thomas  Gordon,  in  consequence  of  the  action  of  relief 

*'  brought  by  him  against  the  representers,  Messrs.  M'Kin- 

"  non  and  Arret,  entitled  to  be  relieved,  and  decerns  ac- 

Mfty  28,1801.  "  cordingly."     On  reclaiming  petition  the  Court  adhered, 

June  9,  1801.  finding  Gordon  also  entitled  to  his  expenses  of  establishiDg 

his  claim  against  Arret. 

Against  these    interlocutors    the    present   appeal  was 
brought  by  the  appellant  alone. 

Pleaded  for  the  Appellant. — The  transaction  which  gave 
rise  to  this  action  is  expressly  condemned  by  the  bankrupt 
law,  because  it  is  contrary  to  the  spirit  and  express  words  of 
the  statute,  that  the  onerous  creditors  of  M*Kinnon  should 
consent  that  Ker,  the  holder  only  of  an  accommodation  bill, 
should  receive  payment  in  full,  while  they  only  received 
payment  at  the  rate  of  12s.  6d.  per  pound.  This  being  the 
case,  it  was  clear  that  Ker,  having  accepted  without  the 
knowledge  of  the  other  creditors,  an  obligation  for  full  pay- 
ment, forfeited  his  debt  under  the  bankrupt  statute,  53  Geo. 
III.  c.  74,  §  49,  which  declares :  '*  And  if  it  shall  be  proved 
'*  that  any  creditor  has  privately  accepted  of  a  gratuity  or 
''  higher  composition  for  giving  his  concurrence  to  the 
**  measures  proposed  on  behalf  of  the  bankrupt  or  his 
<^  friends,  he  shall  forfeit  his  debt,  and  be  liable  in  restitu- 
*'  tion  of  what  he  has  received.''  It  is,  besides,  clear  that 
the  appellant,  by  the  bond,  was  only  bound  to  pay,  **  in  as 
'^  far  allenarly  as  they  were  the  proper  debts  of  the  said 
*'  Angus  M'Einnon."  These  words,  as  well  in  legal  as  in 
common  language,  must   clearly  apply  to  all  obligations 
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ARROT 


whateyer,  vhicfa  were  truly  granted  on  account,  or  for  the 
accommodation   of   others,  without,  any  value  received  by 
Angus  M'Kinnon  himself,  whether  that  appeared  ex  facie  of         v. 
the  obligations  themselves  or  not.    That  it  was  so  under-     ""•  ^^' 
stood  by  Mr.  Ker,  the  manager  of  the  Leith  Bank,  to  whom 
the  bill  was  indorsed,  as  well  as  by  Mr.  Adair  his  agent,  the 
respondent  Thomas  Gordon,  by  whom  the  bond  was  drawn, 
and  the  two  M^Einnons,  is  evident  beyond  all  question  from 
the  foregoing  correspondence.    Were  this  matter  of  doubt, 
the  bond,  being  a  cautionary  obligation,  ought  to  receive  a 
strict  interpretation,  and  therefore  in  dubio  to  be  construed 
in  favour  of  the  appellant.      Supposing  therefore  Mr.  Eer 
to  be  an  onerous  indorsee,  and  as  such  entitled  to  recover 
as  against  Angus  M'Einnon,  whatever  objections  the  latter 
might  have  had  against  payment  of  the  bill  in  the  hands  of 
John  Maclean,    it  did  not   therefore    become   the  proper 
debt  of  Angus  M'Einnon  within  the  meaning  of  the  bond.     It 
was  an  accommodation  bill  for  McLean.     The  bill  is  now  his, 
an  d  the  debt  his — Angus  M'Einnon  being  only  a  surety.     Fur- 
ther, the  respondent,  Thomas  Gordon,  had  no  authority  what- 
ever from  the  appellant  to  enter  into  the  illegal  transaction  al- 
luded to,  and  therefore  he  is  entitled  to  be  relieved  against 
the  effect  of  his  letter.    Mr.  Gordon  had  no  mandate  or 
power  so  to  communicate  before  calling  a  meeting  of  the 
creditors.     Had  he  done  so,  they  would  have  resisted,  and 
had  the  appellant  known  that  the  bankrupt  had  agreed  to 
pay  Eer  in  full,  he  would  have  withdrawn  his  security. 

Pleaded  for  the  Respondent. — The  appellant,  by  his  bond 
of  caution,  bound  himself  to  pay  in  full  the  proper  debts  of 
Angus  M*Einnon,  contracted  subsequent  to  the  date  of  the 
first  agreement  with  his  creditors ;  and  the  debt  in  question, 
in  which  Angus  M*Einnon,  as  acceptor  of  the  bill,  was 
bound  to  the  Leith  Bank,  as  principal  debtor,  and  not  sub- 
sidiarie  as  cautioner  for  the  drawer,  being  a  debt  so  con- 
tracted, and  the  proper  debt  of  Angus  M^Einnon,  it  fell  to 
be  paid  in  full.  In  the  strict  legal  interpretation,  Angus 
M'Einnon  was  the  proper  debtor  to  the  Leith  Bank,  and 
not  John  Maclean,  the  indorser  of  the  bill ;  so  that,  apart 
altogether  from  the  special  circumstances  attending  this 
case,  the  debt  was  one  comprehended  under  the  appellant's 
bond  of  caution.  Were  there  any  doubt,  the  transaction, 
and  the  manner  in  which  M'Einnon's  trustee  dealt  with  Mr. 
Eer  in  the  matter,  expressly  assuring  him  by  letter,  on  a 
threat  to  oppose  the  application  to  recall  the  sequestration 
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1804.        unless  satisfied  on  the  subject,  that  his  debt  was  one  of 

those  which  the  bond  provided  to  be  paid  in  full,  and  his 

MONCRiKFF    coHKont  to  tho  Tccall,  in  consequence  of  this  assurance,  were 

CUNNINGHAM,  sufficicnt  to  support  his  claim.     And  it  is  no  answer  to  this 

to  say  that  Mr.  Gordon^'s  actings  were  unauthorized,  because, 

as  trustee,  the  respondents  were  bound  to  look  upon  him  as 

acting  for  the  creditors. 

After  hearing  counsel,  it  was 

Ordered  and  adjudged  that  the  interlocutors  be,  and  the 

same  are  hereby  affirmed. 
For  Appellant,  W.  Adamson,  David  Williamson. 
For  Respondent,  Wm.  Alexander^  John  Clerk. 

NoTE.-i— Unreported  in  the  Court  of  Session. 


Robert  Scott  Moncrieff,  Esq.,  .  Appellant; 

Wm.  Cunningham,  Esq.  of  Bennington,  Respondent. 

House  of  Lords,  20th  July  1804. 

Ektail — Fetters — Resolutive  Clause — Sales. — In  the  entail  of 
the  estate  of  Bonnington,  there  were  perfect  probibitoty  and  irri- 
tant clauses  against  the  sale  of  the  estate;  but  the  resolutive  clause, 
\vhich  contained  an  enumeration  of  the  acts  ivhich  were  to  be 
deemed  a  contravention  of  the  entail,  did  not  mention  sales ; — held 
that  the  entail  ^as  not  good  to  protect  against  the  sale  of  the 
estate. 

The  question  here  was,  whether  the  entail  of  Bonnington, 
in  possession  of  the  respondent,  was  sufficiently  protected 
against  sales  of  the  estate  ?  And  whether  the  sales  made 
by  him  of  part  of  the  estate  to  King  and  Gibson,  in  the  be- 
lief that  the  entail  did  not  validly  protect  against  sales, 
were  good  and  effectual  ?  In  an  action  raised  by  the  re- 
spondent to  have  it  found  that  the  sales  were  effectual,  the 
appellant  was  called  as  a  party,  being  the  next  substitute 
after  the  death  of  the  respondent  and  his  two  sisters,  neither 
of  whom  had  any  issue. 

The  entail  contained  the  following  prohibitory  clause^  de- 
claring that  it  should  not  be  lawful  ''  to  sell^  annailzie,  Ai&- 
**  pone,  dilapidate  or  put  away,  the  foresaid  lands  and 
**  estate,  or  any  part  or  portion  thereof,  nor  to  innovate  or 
*'  infringe  this  tailzie  and  order  of  succession  hereby  made 
•*  by  me,  nor  to  contract  debts,  nor  do  any  other  factor 
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"  ed,  or  forfaulted  frae  them,  or  any  otherwise  aflfected  in  >«o»<^*«" 
"  prejudice  or  defraud  of  the  subsequent  heirs  of  tailzie  cdnmimoham. 
**  and  provision  foresaid  successive^  according  to  the  order 
"  and  substitution  above  mentioned."  Then  followed  this 
irritant  clause :  ^'  Whilk  haiil  debts  and  deeds  so  to  be 
**  contracted,  done,  or  omitted  by  them,  in  prejudice  or  de- 
"  fraud,  as  said  is,  are  not  only  hereby  declared  void  and 
"  null,  ipso/actOi  be  way  of  exception  or  reply,  without  any 
**  necessity  of  declarator  to  follow  thereupon,  in  so  far  as 
**  the  same  may  burden  and  affect  the  said  estate."  Then 
follows  the  resolutive  clause,  upon  which  the  present  ques- 
tion is  raised  ;  *'  but  also  it  is  hereby  provided  and  declared, 
'*  that  the  said  heirs  of  tailzie  who  shall  contravene  and  in* 
•*  cur  the  said  clauses  irritant,  or  any  of  them,  either  by  not 
"  bearing,  assuming,  using,  and  carrying  the  said  name  and 
'^  arms  of  Cunningham^  or  be  the  saids  heirs  female  not 
*'  marrying  a  gentleman  of  the  name,  or  who  shall  assume 
*'  the  name,  and  bear  and  carry  the  same  sirname  and  arms 
"  in  manner  respective  forward,  or  who  shall  break  or  inno- 
•*  vate  the  said  tailzie,  or  contract  debts,  or  commit  any 
''  other  fact  or  deed  of  omission  or  commission,  whereby 
**  the  said  lands  and  estate  may  be  evicted,  or  anywise  af- 
**  fected  in  manner  foresaid,  that  then,  and  in  any  of  the 
"  said  cases,  the  said  persons  so  contravening  shall  forfeit* 
''  amit,  and  tyne  their  right  and  succession  to  foresaid  lands 
**  and  estate ;  and  all  infeftments,  and  pretended  rights 
''  thereof,  in  their  persons  shall  from  thenceforth  become 
"  extinct,  void  and  null." 

The  respondent  maintained,  that  though  there  were  clear 
and  sufficient  fetters  against  selling  in  the  prohibitory  and 
irritant  clauses,  yet  that  the  above  resolutive  clause  did  not 
sufficiently  protect  against  sales,  and  therefore  that  the  en- 
tail was  ineffectual  against  sales  of  the  estate. 

The  appellant,  on  the  other  hand,  contended  that  this  was 
a  sufficient  resolutive  clause,  resolving  the  right  of  the  heir, 
on  his  committing  ''  any  other  fact  or  deed  of  omission  or 
**  commission^  whereby  the  said  lands  may  be  evicted,  or 
^*  anywise  affected  in  manner  foresaid**  That  selling  was 
just  an  act  of  "  commission^**  and  when  this  was  taken  in 
connection  with  **  in  manner  foresaid^**  there  is  an  imme- 
diate reference  made  to  the  clause  immediately  preceding. 


654  CASES  ON  APPEAL  PROM  SCOTLAND. 

1804.      in  which  the  prohibitions  against  selling,  &c.  are  sufficiently 
-    distinct. 


HONCRIKFF 


V, 


The  Court,  on  report  of  Lord  Craig,  Ordinary,  pronounc- 
crjNNiNGHAM.  ©d  this  iuterlocutor : — "  Find  that  the  dispositions  libelled 
Mar.  8, 1804.  «<  by  the  pursuer,  are  valid  and  eflfectual  to  the  purchasers, 
''  and  decern  and  declare  accordingly." 

Against    this    interlocutor    the    present    appeal    was 
brought. 

Pleaded  Jor  the  Appellant. — Admitting  that  entails  are 
to  be  strictly  interpreted,  and  that  their  restrictions  are  not 
to  be  extended  by  implication,  yet  being  authorized  by  the 
act  1685,  they  ought  to  receive  a  fair  interpretation.  The 
words  in  the  resolutive  clause  of  this  entail  are  sufficient, 
upon  such  fair  interpretation,  to  bar  a  sale  of  the  estate ; 
for  though  they  have  considerable  similarity  to  the  words  of 
Ante  p.  231.  the  resolutive  clause  in  the  case  of  Tillicoultry,  yet  it  is  sub- 
mitted, that  the  difference  of  expression  which  has  been 
noticed,  does  fully  justify  a  different  result. 

Pleaded  for  the  Respondent, — The  limitations  are  not  to 
be  extended,  by  inference  or  implication,  beyond  what  is 
contained  in  the  entail  itself;  this  is  a  rule  universally  ad- 
mitted, in  the  construction  of  all  entails,  in  the  law  of  Scot- 
land ;  it  is  even  received  in  questions  betwixt  heirs  of  en- 
tail themselves,  who  are  personally  bound  by  every  limita- 
tion the  entailer  may  have  thought  fit  to  impose  upon  them, 
as  the  condition  of  their  holding  the  estate.  Much  more 
where  the  limitations  are  directed  against  third  parties,  as 
in  a  prohibition  to  sell  or  contract  debt ;  in  order  to  render 
these  effectual  against  third  parties,  it  is  absolutely  neces- 
sary these  limitations  shall  be  accompanied  by  fit  irritant 
and  resolutive  clauses,  in  terms  of  the  act  1685,  c.  22 ;  and 
unless  this  be  done,  the  estate  cannot  be  secured  from  sale, 
however  express  and  clear  the  prohibitory  clause  may  be. 
In  the  present  case,  the  resolutive  clause  omits  to  strike  at 
or  enumerate  sales  among  the  acts  therein  mentioned,  which 
brings  the  present  case  precisely  within  that  of  Tillicoultry^ 
where  such  an  omission  proved  fatal  to  the  entail,  in  terms 
of  the  decision  of  the  Court  of  Session,  affirmed  in  the 
House  of  Lords.  The '  resolutive  clause  is  essentially  in  its 
nature  an  enumerating  clause — which  enumerates  the  seve- 
ral acts  prohibited  in  the  prohibitory  clause,  but  does  not 
include  among  these  selling,  which  therefore  invalidates  the 
entail. 
After  hearing  counsel,  it  was 
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Ordered  and  adjudged  that  the  interlocutor  be,  and  the        i805. 
same  is  hereby  affirmed. 

For  Appellant,  Wm.  Alexander^  Arch.  Cullen. 


OLOVEB 
V. 

For  Respondent,  John  Clerk,  David  Cathcart.  oloveb,  &c. 


NoTB. — Unreported  in  the  Court  of  Session. 


WiLUAM  Glover,  Merchant,  Leith,         .  Appellant ; 

John  Glover,  Wright  in  Leith,   and  Wm.)      j.       ndents 
Eeir^  Merchant  there,  Oversraan.  ) 

House  of  Lords,  11th  February  1805. 

Submission  — Arbiters — Powers  to  Prorogate — Oversman. — 
Disputes  as  to  an  accounting  in  a  copartnership  concern,  were, 
aHer  action  was  raised,  submitted  to  arbitration.  The  sumbission 
conferred  a  power  on  the  arbiters  to  prorogate  the  submission 
from  time  to  time,  and  provision  was  made  for  an  oversman  in 
case  of  difference  of  opinion.  They  differed  in  opinion ;  and  the 
matters  coming  before  the  oversman,  he  prorogated  the  8ubmis« 
sion.  There  was  no  power  conferred  on  him  to  do  so  by  the 
submission.  In  a  reduction  of  his  decree,  Held,  that  though  the 
submission  conferred  no  express  power  on  the  oversman  to  pro- 
rogate, yet  that  the  powers  of  doing  so,  conferred  on  the  arbiters, 
must  be  held  as  having  devolved  on  him,  when  they  differed  in 
opinion. 

The  appellant,  and  the  respondent,  John  Glover,  were  part- 
ners in  business  together,  which  was  carried  on  in  Leith  as  mer- 
chants and  herring-curers  there.  On  the  dissolution  of  the 
concern  in  October  1799,  the  respondent,  John  Glover, 
brought  an  action  of  count  and  reckoning  before  the  sheriff, 
to  ascertain  and  recover  a  balance  alleged  to  be  due  to  him 
upon  the  books  of  the  company. 

The  matters  in  dispute  were,  of  this  date,  submitted  toNoy.14,1799. 
the  arbitration  of  two  arbiters,  with  power,  in  case  of  dif- 
ference, to  appoint  an  oversman.  The  arbiters  proceeded, 
by  the  aid  of  an  accountant,  to  investigate  the  books  and 
the  affairs  of  the  company,  when,  having  differed  in  opinion, 
the  other  respondent  was  chosen  oversman  in  terms  of  the 
submission.  The  oversman *s  first  order  was,  of  this  date,  to  Oct.  27, 1800. 
prorogate  the  submission,  in  order  to  keep  it  from  expiring, 
which  it  did  in  the  lapse  of  the  year.  And,  of  the  same 
date,  he  ordered  the  appellant  to  deliver  up  all  books  and 
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1805.       papers,  &c.  within  a  speeified  time.      Varions  procedure 

~  followed,  apparently  resorted  to  for  the  parpose  of  delay. 

GLovBB      ^  second  prorogation  of  the  submission   by  the  oversman 

GLOTER.  &c.  took  place.  Interim  decrees  were  pronounced,  when,  at 
last,  the  whole  was  brought  into  the  Court  of  Session  on  the 
part  of  the  appellant  by  a  bill  of  suspension,  together  with 
a  reduction  of  the  decrees,  upon  the  ground  that  the  whole 
procedure  was  null,  because  though  the  arbiters  had  conferred 
upon  them  a  power  to  prorogate  the  submission, yet  as  nosuch 
power  was  conferred  on  the  oversman  to  do  so,  the  proro- 
gation was  inept,  and  the  whole  proceedings  null  and  void. 

Feb.  21,1802.  The  Court,  of  this  date,  pronounced  this  interlo- 
cutor : — '*  Repel  the  reasons  of  reduction,  assoilzie  the  de- 
'*  fenders,  and  decern  ;  find  the  pursuer  (appellant)  liable  in 
**  expenses,  and  allow  an  account  thereof  to  be  given  in.*' 

Mar.  11, 1802.  On  further  petition,  the  Court  adhered. 

Against  these  interlocutors  the  present  appeal  was 
brought. 

Pleaded  for  the  Appellant, — In  this  case,  the  arbiters  to 
the  submission  had  alone  power  to  prorogate  the  submission ; 
but  no  prorogation  was  executed  by  them.  The  oversman 
had  no  powers  to  prorogate.  The  prorogation  therefore 
executed  by  him  without  such  power,  and  without  even  being 

Macrae*8        consented  to  by  the  arbiters,  was  ineffectual.     In  the  case 
"^       *•     referred  to  by  the  respondent,  there  was  an  express  power 
conferred  on  the  oversman  as  well  as  the  arbiters. 

Pleaded  for  the  Respondents. — Whatever  powers  are  con- 
ferred by  the  submission  on  the  arbiters,  mutually  chosen, 
are  held  to  devolve  on  the  oversman,  where  provision  is 
made  for  an  oversman  to  determine  in  case  of  difference  of 
opinion.  And  therefore  a  clause,  in  such  a  submission,  em- 
powering these  arbiters  to  prorogate  from  time  to  time,  most 
be  held  to  devolve  on,  and  be  transferred  to  the  oversman. 

Kilker.  p.  36.  It  was  80  decided  in  the  case  of  Macbride  v.  Representa- 

Mor.  p.  667.  ^^^  ^^  Macrae,  1st  July  1748. 

After  hearing  counsel,  it  was 

Ordered  and  adjudged  that  the  interlocutors  be,  and  the 

same  are  hereby  afBrmed,  with  £40  costs  in  each  ap* 

peal. 

For  Appellant.-*  Wm,  Adam^  John  Clerk^  Geo.  Cranstoun. 
For  Respondents. —  Wm.  Alexander,  Thoa.  W.  Baird. 

Note.— Unreported  in  the  Court  of  Session. 
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Gilbert  Hamilton,  Merchant  in  Glasgow,^ 
for  Himself  and  the  Other  Partners  of  the[- 
late  Glasgow  Glass-Work  Company,         ) 

John  Geddbs,  formerly  Manager  of  the  said) 
Glass  Work ) 


Appellants  ; 


Respondent. 


1805. 

HAMILTON, 
&C. 

OEDDB8. 


House  of  Lords,  26th  Feb.  1805. 

Copartnership — Share — Remuneration. — A  partner  in  the  Glas- 
gow Glass  and  Bottle- Work  Company  had,  by  the  written  agree- 
ment of  the  company,  a  one-seventeenth  share,  and  also  £100  per 
annum,  allowed  him  for  the  management  of  the  concern.  Subse- 
quent to  this  agreement,  separate  and  additional  branches  of  busi- 
ness were  undertaken,  of  which  the  management  also  devolved 
on  him,  with  the  approbation  of  the  Company.  On  the  dissolu- 
tion of  the  concern,  he  claimed,  in  addition  to  the  £100,  a  further 
emolument  for  the  management  of  these  concerns.  Held  him 
entitled  to  this. 

The  present  question  was  an  action  raised  by  the  appel- 
lant, for  himself  and  the  other  partners  of  tlie  Glasgow  Glass- 
Work  Company,  against  the  respondent,  as  late  manager  of 
the  Company,  for  payment  of  £650.  18s.  2d.,  due  by  him  to 
the  Company,  conjoined  with  an  action  raised  by  the  re- 
spondent (Mr.  Geddes)  against  the  appellant  and  Company, 
in  which  he  claimed  £911.  3s.,  as  a  balance  alleged  to  be 
due  to  him  as  manager. 

The  facts  appeared  to  be,  that  Mr.  Geddes  had  been  re- 
gularly bred  to  the  art  of  glass  making,  and  was  engaged  in 
the  house  of  William  Henderson  and  Co.  of  Glasgow,  as  su- 
perintendant  of  the  preparation  of  glass  for  the  manufacture 
of  bottles,  at  a  salary  of  £80.  On  the  dissolution  of  that 
company  in  1785,  a  new  partnership  was  formed  for  con- 
tinuing the  manufacture  of  bottles,  under  the  firm  of  the 
Glasgow  Bottle- Work  Company.  In  the  arrangement  of  the 
new  partnership,  the  respondent'  was  retained  as  general 
manager  of  the  manufactory,  at  a  salary  of  £100  a  year, 
with  the  benefit  of  a  free  house,  coal,  candles,  and  a  thir- 
teenth share  of  the  profits  of  the  concern.  A  short  time 
thereafter,  this  Bottle- Work  Company  united  with  another 
Company,  which  then  carried  on  the  manufacture  of  Flint 
Glass  at  Verreville. 

The  contract  in  this  new  Company  provided  for  the  annual 
balancing  of  the  books  on  31st  December  of  each  year.  It  also 
provided, — **  That  although,  by  the  contract,  the  said  Joha 
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1805. 


BAMILTON, 

&C. 

«. 

OB  DDES, 


"  Geddes  is  admitted  a  partner,  and  holds  one-seyenieenth 
"  share  in  this  Company,  yet  itisexpresslydeclaredand  ander- 
"  stood  to  be  under  the  conditions  and  restrictions  more  par- 
''  ticularly  specified  in  an  agreement  of  this  date,  made  and 
"  entered  into  between  him  and  the  Company,  and  to  which 
*'  all  parties  bind  themselves  to  conform." 

The  agreement  here  referred  to  was  in  these  terms : — 
**  1.  That  the  said  John  Geddes  shall  take  the  management 
*'  and  direction  of  the  business  of  the  Company,  for  which 
*'  he  shall  be  allowed  the  sum  of  £100  sterling  yearly  oat  of 
"  the  Company's  stock  during  his  management,  besides  his 
*'  one-seventeenth  share  of  the  profits  or  loss  arising  firom 
"  the  business,  if  any  such  be ;  as  likewise  the  house  osoally 
*'  occupied  by  the  Company's  manager,  and  coals  and 
"  candles  for  his  family.  2.  In  consideration  of  which, 
"  the  said  John  Geddes  shall  devote  his  whole  time  and 
*'  attention  to  the  affairs  and  business  of  the  Company,  and 
"  keep  such  regular  books  and  accounts  as  necessarily  be- 
*'  longs  to  the  business  of  his  department,  and  which  shall 
**  be  open  to  the  inspection  of  the  partners  at  all  times. 
''  That  he  shall  likewise  engotge^  or  cause  to  he  made^  all 
''the  pots  necessary  for  the  business;  and,  in  short,  ks 
"  hereby  engages  to  do  whatever  else  may  be  required  of  him 
"for  the  interest  and  advantage  of  the  Company.  3.  That 
'^  it  shall  and  may  be  competent,  at  all  times,  to  and  in  fa- 
"  your  of  a  majority  of  the  partners  of  the  said  Company, 
"  in  point  of  interest,  in  case  of  difference,  at  pleasure  to 
'*  supersede  the  said  John  Geddes  as  manager,  and  to  ap« 
''  point  another  in  his  stead,  upon  giving  him  six  months 
''  previous  notice,  or  in  the  Company's  option,  instantly  to 
*'  supersede  him,  upon  paying  him  £200 ;  and  likewise, 
**  that  the  said  John  Geddes  shall,  at  all  times,  have  it  in  his 
''  power  to  leave  the  said  Company's  service  on  giving  them 
**  six  months  previous  notice,  and,  upon  either  event,  he  shall 
"  thereafter  cease  also  to  be  a  partner  in  the  said  Company." 

It  was  stated  by  the  respondent,  that  when  he  entered 
into  this  agreement,  the  Company  retained,  and  had  in  their 
service,  a  potmaker  or  manufacturer  of  large  crucibles,  in 
which  the  glass  is  made,  at  a  yearly  salary  of  fifty  guiness, 
with  the  benefit  of  a  free  house,  coal,  and  candles,  and  hsd 
also  a  clerk  at  the  yearly  salary  of  £40. 

Soon  after  entering  on  these  engagements^  the  potmaker 
died,  and,  in  the  early  infancy  of  the  manufacture  at  that 
period,  another  artist  was  not  easily  to  be  found.  Forto- 
nately,  the  respondent  had  occasionally  devoted  a  part  of  hii 
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HAMILTOV, 

&0. 

0. 

OXDDS8. 


attention  to  this  subordinate  branch  of  the  business,  and,  to        1^^- 
prevent  an  interruption  of  the  Company'^s  operations,  he  in- 
stantly set  himself  to  work  in  the  pot-loft,  and  submitted 
himself  to  the  drudgery  of  constructing  large  crucibles. 

It  was  stated  by  the  respondent  that  the  above  contract 
or  agreement  was  not  final  as  to  ascertaining  his  emolu- 
ments as  manager ;  and  that,  in  point  of  fact,  no  agreement, 
written  or  verbal,  was  entered  into  to  that  effect ;  while,  on 
the  other  hand,  when  the  separate  business  carried  on  by 
the  company  at  VerreviUe  (managed  by  a  separate  manager 
with  a  salary  of  £100  per  annum,  and  a  clerk  with  a  salary 
of  £50)  wasi  transferred  from  Verreville  to  the  Bottle- work, 
and  carried  on  there,  the  manager  of  that  business  (flint 
glass)  was  dismissed,  and  both  branches  of  manufacture  were 
placed  under  the  direction  of  the  respondent.  Further, 
after  he  had  entered  on  the  duties  of  this  double  manage- 
ment, it  was  resolved  by  the  committee  of  management  to 
employ  the  works  at  Verreville,  which  had  been  for  some- 
time unoccupied,  in  a  separate  manufacture  of  bottles.  This 
scheme  was  carried  into  execution  early  in  the  year  1787, 
and  the  superin tendance  of  this  third  glass-house  was  also 
committed  to  him.  It  was,  however,  given  up  in  the  fol* 
lowing  year.  But  the  other  branches  continued  managed 
by  him,  together  with  the  duties  of  pot-maker,  until  the 
dissolution  of  the  concern  in  1793. 

In  these  circumstances,  the  present  question  arose,  the 
respondent  claiming,  in  addition  to  the  £100  for  manage- 
ment, as  at  the  time  agreed  on,  also  emolument  for  the  se- 
parate branches  subsequently  imposed  on  him,  and  under- 
taken and  managed  by  him  with  the  approbation  of  the 
company. 

The  defence  to  this  claim  was,  that  the  respondent's 
salary,  and  other  emoluments,  had  been  limited  by  a  positive 
and  valid  agreement.  And,  independently  of  this  agree- 
ment, the  reward  which  he  thus  received  was  fully  adequate 
to  the  value  of  his  services. 

After  various  procedure,  and  a  report  from  men  acquaint- 
ed with  such  business,  the  Court  of  Session  finally  pro- 
nounced this  interlocutor: — "  Find  the  said  John  GeddesJ^ly  11,1800. 
**  entitled  to  an  allowance,  including  all  his  claims  for  salary, 
**  extraordinary  trouble,  or  for  the  expenses  of  entertain- 
**  ments  in  his  house,  at  the  rate  of  £226. 18s.  5^d.  sterling, 
''  per  annum,  during  six  years  and  a  half  that  he  acted  as 
**  manager  for  the  petitioners  Gilbert  Hamilton  and  others, 
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1806.       "  and  remit  to  the  Lord  Ordinary  to  proceed  accordingly,  to 
*'  hear  parties  on  any  claims  of  compensation,  and  all  other 


HiMiLT0N,&c.««  points  of  the  cause,   and  to  do  therein  as  he  shall  see 

GKDDES.  just. 

June  2,  1801.      On  reclaiming  petition  the  Court  adhered. 

Against    these    interlocutors    the   present   appeal  was 
brought  to  the  House  of  Lords. 

Pleaded  for  the  Appellants. — The  salary  of  Mr.  Geddes, 
as  settled  when  the  Glasgow  Bottle  Work  and  the  Flint 
Glass  Company  were  united  into  one  copartnery  by  a  contract 
bearing  date  1st  September  1785,  which  was  to  take  effect 
in  June  1786,  was  £100  per  annum,  besides  a  house,  coal,  and 
candles.  That  this  was  the  salary  settled  between  the 
parties,  ,and  actually  received  by  the  one  and  paid  by  the 
other,  during  the  whole  period  of  their  connection,  is  esta- 
blished not  only  by  the  agreement,  extended  on  stamped 
paper,  and  which  is  referred  to  in  the  contract  of  copart- 
nership signed  by  Mr.  Geddes,  and  the  other  partners,  but 
is  also  established  by  the  books  of  the  company,  kept  by 
Mr.  Geddes  himself,  or  under  his  direction.  The  precise 
amount  of  salary,  calculated  for  years,  for  months,  and  for 
days,  in  pounds,  shillings  and  pence,  appears  stated  in  these 
books,  in  conformity  to  which  the  money  was  actually  paid 
and  received  by  Mr.  Geddes.  That  no  additional  salary  was 
ever  stipulated  for,  follows  from  the  written  minutes  of  co- 
partnery, where,  though  steps  appear  to  have  been  taken  for 
enabling  Mr.  Geddes  to  carry  on  the  business  with  assist* 
anco,  nothing  is  ever  said  about  allowing  him  an  additional 
salary  or  recompence  for  past  trouble.  Nor  is  there  any 
writing  whatever  tending  to  establish  that  any  additional 
salary  was  to  bo  granted,  or  that  it  ever  was  stipulated  for 
by  Mr.  Geddes. 

Besides  the  salary  of  £100  a  year,  a  house,  and  coal  and 
candle,  Mr.  Geddes,  the  manager,  had,  as  a  partner,  a  share 
of  the  profits ;  and  when  the  two  Glass  Work  CompaDi6« 
were  united  in  1786,  there  was  conferred  upon  hina  a  greater 
proportion  of  those  profits  (his  interest  changed  from  a  thir- 
teenth to  a  seventeenth  share)  than  upon  the  other  part- 
ners, it  is  often  the  case,  that  partners  of  a  company  judge 
it  most  expedient  to  make  the  emoluments  of  their  manager 
depend,  not  so  much  upon  salary  as  upon  the  profits  of  their 
trade.  By  this  means  he  is  stimulated  to  bo  active,  indod- 
trious,  and  attentive  to  the  concerns  of  the  company ;  for 
his  interest  is  interwoven  with  that  of  the  companyt  and 
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made  to  depend  upon  it;    whereas,  when  managers  have        i805. 
large  salaries,  they  often  become  careless  about  the  concerns 


of  trading  companies,  and  are  indifferent  whether  their  af-  haiiiltoh,&c. 

fairs  prosper  or  not.     To  guard  against  this  evil,  the  com-     obddes. 

pany  made  Mr.  Geddes  a  partner,  entitled  to  a  share  of  the 

profits,  and  they  increased  his  share  in  1786  to  a  seventeenth 

share,  in  place  of  conferring  upon  him  a  large  salary.     If 

Mr.  Geddes  denies  this  to  be  the  arrangement,  then  it  lies 

on  him  to  show  the  contrary,  and  to  prove  what  positive  and 

fixed  sum  was  allowed.    Because  it  is  the  duty  of  a  partner 

to  perform  the  business  of  his  department  in  the  concern 

without  claim  of  any  sort  beyond  his  profits  as  a  partner, 

and  he  ought  to  be  content  with  his  seventeenth  share  of  the 

profits  of  the  concern,  unless  he  can  show  clearly  that  a 

further  allowance  was  distinctly  bargained  for. 

Pleaded  for  the  Respondent. — The  recompence  due  by  the 
Glasgow  Glass  Work  Company  to  the  respondent  as  their 
manager,  had  not  been  limited  and  ascertained  by  any  pre- 
vious and  binding  agreement.  And,  in  the  deficiency  of  a 
positive  agreement,  the  recompence  due  to  the  respondent 
belonged  to  be  ascertained  by  the  nature,  and  proportioned 
to  the  extent  of  his  services,  according  to  the  just  and  ordi- 
nary rate  of  recompence  in  similar  cases.  The  justice  of  the 
claim,  and  the  mode  of  adjusting  it  on  the  part  of  the  Court 
of  Session,  by  reference  to  the  judgment  and  opinion  of  men 
of  experience  in  the  trade  and  in  such  matters,  whose  report 
and  award  it  could  rely  upon,  was  unexceptionable,  and  the 
sum  awarded  by  them  fair  and  moderate,  in  the  circum- 
stances. 

After  hearing  counsel,  it  was 

Ordered  and  adjudged  that  the  appeal  be  dismissed,  and 
that  the  interlocutors  therein  complained  of  be  af- 
firmed. 

For  the  Appellants,  TFm.  Adam,    Wm.  Alexander,  Ar, 

Campbell. 
For  the  Respondent,  Samuel  Romilly^  Thos.  Thomson. 

Note. — Unreported  in  the  Court  of  Session. 
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[Harness  DecisiooB,  p.  130.] 


BAWIIBRHAll 

»•  David  Bannerman  of  Letham  Hill,  Appellant ; 

Sic.      *  Agnes  Bannerman,  Wife  of  James  M*Kmlay, 

Manufacturer  in  Glasgow,  and  the  said^ 

Jambs  M*Kinlay  for  his  interest,  and  Wm.  \Respondents. 

and  Elizabeth  Bannerman,  and  David! 

Spottiswoode,  their  Curator  od  litem^ 

House  of  Lords,  1st  March  1805. 

Contract  op  Marriage  —  Collation  —  Succession  ab  in- 
TBSTATO* — ^A  fsither  having  children  hj  a  first  wife  deceased, 
entered  into  an  antenuptial  contract  of  marriage  with  hii  se- 
cond wife,  by  which,  in  the  event  of  his  dying  intestate,  he  con- 
yeyed  all  his  heritable  and  moveable  estate,  share  and  ibare 
ahke,  among  the  children,  both  oi  that  and  his  former  marriage. 
Many  yeam  after  this,  he  executed  a  disposition  of  certam 
heritable  subjects  in  favour  of  his  daughter  Agnes,  by  his 
first  marriage,  and  her  husband.  After  the  father^s  dcatb, 
her  brother  claimed  the  whole  heritable  estate,  and  ibe 
claimed  her  share  of  the  whole  heritable  and  moveable  estate. 
Held  that  the  children  of  both  marriages  were  entitled  to  equal 
shares  of  the  whole,  and  that  the  daughter  was  bound  to  collate 
the  heritable  subject  disponed  to  her,  and  the  other  children  were 
bound  to  collate  whatever  sum  or  subject  they  had  received.  In 
the  House  of  Lords,  this  judgment  was  in  part  remitted  and  part 
affirmed  ;  the  part  remitted  having  reference  to  collation,  the  Lofd 
Chancellor  doubting  whether  this  could  be  considered  as  an  s6 
intestato  succession,  to  which  alone  collation  could  apply. 

The  deceased  David  Bannerman  of  Letham  Hill  was  twice 
married.  With  his  first  wife  he  had  two  children,  the  ap- 
pellant, David  Bannerman,  and  Agnes  Bannerman,  one 
of  the  respondents.  No  contract  or  deed  of  settlement  wu 
entered  into  with  reference  to  this  marriage,  or  the  issue  of  it. 

In  entering  into  his  second  marriage  with  Jean  Finlay,  an 
antenuptial  contract  was  executed,  whereby  he  made  ofer 
to  his  intended  spouse,  in  case  she  should  survive  him,  one- 
third  of  the  whole  household  furniture  and  plenishing,  inclnd- 
ing  heirship  moveables,  that  should  belong  to  him  at  his  death: 
And  also  bound  himself,  his  heirs,  &c.,  to  pay  her  an  annuity 
of  £15  per  annum,  this  to  be  restricted  to  £10  perannnm,  ''in 
'^  case  of  and  during  the  existence  of  a  child  or  children  of  At 
'*  said  marriage,  or  their  issue."  Declaring  that  the  said  pro- 
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*'  visions  to  the  said  Jean  Finlay  to  be  in  full  of  all  terce  of       1305. 
**  lands,  half  or  third  of  moveables  and  other  legal  provisions 


"whatsoever."  "  Moreover,  it  is  further  declared,  tbatin  case  bahnbrman 

"  the  said  David  Bannerman  shall  die  intestate,  and  without  banmerxah: 

'*  leaving  any  written  settlement  of  his  affairs,  then,  and  in        &c. 

^*  that  case,  the  child  or  children  procreated  of  this  mar- 

"  riage  (if  any  be)  shall  succeed  and  have  right  to,  as  in 

*'  that  event  he  hereby  dispones,  assigns,  and  makes  over 

'*  to  them,  and  each  of  them,  an  equal  share  and  proportion, 

**  along  vnth  his  other  children  by  his  former  marriage,  and 

'*  by  any  future  marriage  which  he  may  hereafter  contract, 

"  secundum  capita  of  the  whole  sums,  debts,  effects,  and 

**  subjects,  heritable  and  moveable,  which  shall  be  belonging 

**  and  owing  to  him  at  his  decease;  but  declaring,  that  as 

"  the  provisions  and  conveyance  in  favour  of  the  children  of 

*<  this  marriage,  above  written,  is  intended  to  take  place 

*'  only  in  tho  event  of  the  said  David  Bannerman  his  dying 

*'  without  making  a  settlement ;  so  he,  the  said  David  Ban- 

**  nerman,  shall  have  the  full  and  unlimited  use  and  disposal 

**  of  his  said  sums,  debts,  effects,  and  subjects,  during  his 

"  life,  and  to  settle  and  destinate  the  same  by  deeds,  to  take 

**  effect  at  and  after  his  death,  in  such  manner  as  he  shall 

"  think  fit." 

Of  this  second  marriage  he  had  issue,  the  other  respond- 
ents, William  and  Elizabeth  Bannerman. 

David  Bannerman  died  in  the  year  1799,  without  leaving 
any  written  settlement  of  his  affairs ;  but,  sometime  previous 
to  his  death,  and  twenty-one  years  after  the  date  of  the 
above  contract,  he  executed  a  disposition,  conveying  to  James 
M^Ejinlay,  spouse  of  his  daughter  Agnes  Bannerman,  certain 
heritable  subjects,  under  burden  of  certain  specified  provi- 
sions,  to  the  said  Agnes  Bannerman,  his  said  daughter,  and 
her  children.  This  disposition  proceeded  on  the  narrative, 
"  that  no  provision  has  hitherto  been  made  by  me  to  my  said 
*'  daughter,  which  it  is  just  and  reasonable  I  should  now  do." 

After  his  death,  his  widow  was  confirmed  qua  relict,  under 
which  title  she  intromitted  with  the  whole  moveable  estate, 
while  the  appellant,  as  heir  of  his  father,  took  possession  of 
his  heritable  estate,  and  had,  it  was  said,  received  large  sums 
from  the  father  during  his  life. 

Agnes  Bannerman  or  M*Kinlay  raised  the  present  action 
of  declarator  and  payment,  to  have  it  found,  that  by  the  terras 
of  the  above  contract  of  marriage,  she  was  entitled  to  tlie 
one-fourth  of  all  her  father's  estate,  both  heritable  and  move- 
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1806.       able,  and  concluded  for  payment  of  "  one-fourth  share  of 

**  the  said  heritable  property,  in  terms  of,  and  conform  to  the 

BANNRRMAN  ,,  fQ^ggaid  contract  of  marriage,"  she  being  wilKng  to  allow 

BANNERMAN,  £600,  bciug  tho  value  of  the  subjects  disponed  by  her  said 
^^*  father  to  her  by  the  foresaid  disposition.  Another  action 
was  raised  by  WilUam  and  Elizabeth  Bannerman,  on  the 
same  grounds,  and  claiming  that  their  shares  be  paid  equal 
to  a  fourth  part  of  the  whole,  if  Agnes  Bannerman  were  in- 
cluded in  the  division,  or  to  two  thirds,  if  she  were  held  to 
be  excluded.     These  two  actions  were  conjoined. 

It  was  maintained  by  tho  appellant,  1.  That  Agnes  Ban- 
nerman had  no  right  whatever,  under  the  contract  of  the 
second  marriage,  and  she  was  farther  barred  by  special 
provision.  2.  That  the  children  of  the  second  marriage 
having  intromitted  with  the  whole  moveable  effects,  had 
already  drawn  their  share  of  it ;  and  that  they  could  now 
only  claim  so  much  of  the  heritable  property  as  would  be 
sufficient  to  make  up  to  each  of  them  one-fourth  of  the 
whole  ;  and,  3d,  That  as  his  right  of  succession  was  as  heir 
at  law,  and  not  under  any  particular  deed,  he  was  entitled 
to  the  whole  heritable  property,  less  that  part  of  it  which 
shall  be  sufficient  to  make  up  to  William  and  Elizabeth  their 
fourth  share  under  the  marriage  contract,  and  has  no  inten- 
tion of  collating,  and  is  not  bound  to  collate,  the  heritable 
property,  he  not  wishing  to  participate  in  the  moveable. 

June  14, 1800.  '|  jj^  Lord  Ordinary  found,  "  that  the  whole  subjects,  heri- 
*'  table  and  moveable,  which  belonged  to  the  deceased  David 
''  Bannerman,  will  fall  to  be  divided  into  four  equal  portions, 
''  between  the  pursuers  and  defender  in  these  conjoined  ac- 
"  tions ;  each  being  bound  to  give  allowance  for,  or  throw 
"  into  cumulo  to  be  divided,  such  sums  or  subjects,  or  the 
'*  value  thereof,  as  either  of  them  may  have  received  from 

Nov.  18,1806. "  their  father  during  his  lifetime."  On  representation,  his 
Lordship  adhered.     And,  on  reclaiming  petition,  the  Court 

July  2,  1801.  adhered. 

A  petition  for  sequestration  of  the  rents  being  at  this  stage 

July  4,  1801.  presented,  the  Lord  Ordinary  sequestrated  the  same,  and 
appointed  a  party  receiver.     A  representation  was  presented 
u  jr   ,  1800.  against  this  interlocutor,  but  refused :  And,  on  reclaiming  pe- 
tition to  the  whole  Court,  this  interlocutor  wasadhered  to.  The 
appellant  then  reclaimed  against  the  interlocutor  of  2d  July. 

Dec.  15,1801.  Whereupon  the  Court  adhered,  **  reserving  to  the  petitioner 
'<  to  be  heard  with  respect  to  the  claim  made  against  him  of 
*'  collating  any  sums  received  by  him  from  his  father^  and 
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"  remitted  to  the  Lord  Ordinary  to  proceed  accordingly,       1805. 

**  and  do  therein  as  he  should  see  cause."     By  two  interlo-     ' 

outers  he  was  appointed  to  condescend  and  specify  all  sums  ^^''*'^^"^'' 
received  from  his  father  since  he  became  forisfamiliated.        bankebham, 
Against    these   interlocutors    the  present  appeal   waSj^^  18I8OI. 
brought.  Jan.*16/l802* 

Pleaded  by  the  Appellant. — The  contract  of  marriage  con- J*°*  1^»  1802. 
tains  merely  a  settlement  of  a  jointure  on  the  second  wife, 
Jean  Finlay,  and  of  certain  provisions  on  his  children,  to  be 
procreated  of  his  second  marriage,  in  case  he  should  die  in- 
testate, and  without  leaving  any  written  settlement  of  his 
affairs;  and  it  was  by  no  means  intended  by  it  to  secure  any 
provision  to  the  children  of  the  first  marriage ;  but  their 
succession  remains  to  be  settled  as  between  themselves  by 
the  rules  of  law  ab  intestato.  And  this  construction  of  the 
disputed  clause  in  the  contract  is  strengthened  by  the  dis-^ 
position  executed  in  favour  of  the  husband  of  the  respondent 
Agnes,  which  proceeds  on  the  narrative  of  no  provision  hav- 
ing hitherto  been  made  for  her.  The  appellant  therefore  is 
not  bound  to  collate  the  heritage  to  which  he  has  succeeded, 
as  heir  at  law  ab  intestato.  Agnes  can  claim  nothing  under 
the  contract  of  marriage,  and  even  if  she  could,  all  right 
would  be  excluded  by  the  disposition  in  her  favour,  which 
expressly  bears  to  be  a  provision  to  her.  In  regard  to 
William  and  Elizabeth,  the  appellant  admits  that  they  are 
entitled  to  the  half  of  the  whole  succession  left  by  their 
father.  As  they  are,  however,  expressly  entitled  to  part  of 
theunoveable  succession,  or  to  the  whole,  if  Agnes  Banner- 
man  does  not  choose  to  collate  the  separate  provision  made 
for  her,  the  appellant  insists  only  that,  in  taking  their  share 
of  the  real  estate,  these  respondents  shall  give  him  deduc- 
tion for  the  value  of  the  personal  estate  to  which  by  law  they 
are  entitled. 

Pleaded/or  the  Respondents^  Agnes  Bannerman  and  Hub- 
band. — By  the  contract  of  marriage  in  question,  the  whole 
property,  heritable  and  moveable,  was  conveyed  to  his 
children  of  the  first,  as  well  as  of  the  second  marriage,  in 
equal  shares,  in  case  the  grantor  should  die  intestate,  and 
without  leaving  any  written  settlement  of  his  affairs.  Such 
is  the  import  and  construction  of  the  contract,  and  such  be- 
ing the  event  that  has  actually  taken  place,  the  respondents 
are  entitled  to  their  share  of  that  succession  accordingly. 
Nor  is  this  right  of  the  respondents  to  a  share  of  their 
father's  estate,  heritable  and  moveable,  in  the  least  affected 
by  the  disposition  in  favour  of  James  M'Kinlay,  as  the  last 


&0. 
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1805.       deed  contained  no  revocation  of  the  contract,  nor  any  con- 
dition  that  the  respondents  ahoald,  by  acceptance  of  the 

BA.MNKRMAN  •  •     • 

^^         right  contained  in  the  disposition,   discharge  their  claim 
BANNKRMAM,  Under  the  contract,  either  in  whole  or  in  part. 

Pleaded  for  the  Reapondents^    William    and   Elizabeth 
Bannerman. — It  seems  admitted  by  the  appellant  that  the 
respondents  are  entitled  to  one  half,  but  then  it  is  stated, 
that  as  they  intromitted  with  the  whole  moveables,  they 
have  been  paid  their  share ;  but  this  is  a  mistake^    They 
have  not  intromitted  with  the  deceased^s  moveable  estate. 
It  is  the  widow  who  has  done  so,  and  who  has  raised  a 
roultiplepoinding  to  have  these  distributed  into  four  shares, 
according  to  the  contract  of  marriage.      And,   therefore, 
the  nature  of  the  contract  of  marriage  being  to  divide  the 
whole  property,  heritable  and  moveable,  belonging  to  the 
deceased,  between  the  children  of  the  first  and  second  mar- 
riage, the  appellant  is  bound  to  collate  the  heritage  with 
them.     Mr.  Erskine  says,  Inst.  B.  3,  tit.  9,  §  24,  that  ••  every 
*'  provision  given  by  the  father  to  the  child  falls  under  col- 
"  lation,"  but  here  there  is  no  provision  given  to  the  re- 
spondents, and,  therefore,  in  every  view,  the  appellant  '\% 
bound  to  collate,  not  only  those  sums  advanced  to  him  by 
the  father  during  his  life,  but  also  the  heritage.  Collation » 
not  confined  to  the  heir,  but  pleadable  by  all  children,  ac- 
cording to  the  tenor  of  the  decisions.     In  these  circumstan- 
ces, and  seeing  that  the  appellant  intended  to  repudiate  his 
father's  contract  of  marriage,  which  disposed  of  his  whole 
property,  heritable  and  moveable,  among  the  children  of  the 
first  and  second  marriages,  and  had  taken  exclusive  possession 
of  the  heritage,  the  sequestration  was  a  warranted  step. 

After  hearing  counsel, 

The  Lord  Chancellor  (Eldon)  said — 
"  My  Lords, 

''  I  rise  to  move  that  judgment  in  this  case  be  delayed  till  to- 
morrow, as  I  wish  to  reserve  for  so  long  the  consideration  of  one 
point  in  it,  which  is  that  regarding  the  collation  by  the  childreo, 
of  those  goods  which  they  received  from  their  father  during  his  life- 
time. 

**  This  point  deserves  mature  consideration.  1.  As  the  doctrine 
of  collation  in  Scotland  seems  to  differ  from  that  which  is  held  in 
England.  %  From  the  peculiar  rights  which  an  heir  at  law  in 
Scotland  possesses  ;  and,  3.  From  the  peculiarity  of  the  legal  claims 
of  younger  children  in  Scotland. 

"  Persons  of  veiy  high  authority  in  the  CoDit  below  have  difoed 
on  the  effects  of  the  ccmtract  of  marriage.    Of  the  leamed  jodgo, 
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nine  were  of  the  opinion  exprewed  in  the  interlocutors  appealed       1805. 
from.     In   the  minoritj,  howeyer,  there  were  great    authorities 


also.  BANNEBHAN 

•*  The  question  I  shall  haye  to  propose  to  your  Lordships  will  be,  ^^^^^^^j^^ 
Whether  you  see  sufficient  reason,  in   all  the  circumstances  of         &o. 
this  case,  and  particularly  in  the  text  of  the  contract,  on  which  the 
question  arises,  to  reyerse  the  interlocutor  pronounced  by  the  Court 
of  Session  or  not.     I  confess  that  my  own  indiyidual  opinion  is, 
that  the  majority  of  the  Court  is  in  the  right. 

*'  The  question  at  issue  depends  on  the  following  circumstances* 
(Here  his  Lordship  stated  the  circumstances  of  the  case).  That  in 
contracting  a  second  marriage,  he  should  haye  thought  of  proyiding 
for  the  children  of  his  first  marriage,  I  do  not  at  all  wonder  at.  There 
is  no  doubt  that  in  England,  the  alteration  of  the  father's  situation, 
by  entering  into  a  second  marriage,  would  be  held  as  a  sufficient 
consideration  for  proyisions  granted  by  him  to  the  children  of  the  first 
marriage.  He  not  only  in  this  contract  proyides  for  them,  but  also, 
as  if  he  fully  had  in  yiew  the  contingency  of  suryiying  his  then  in- 
tended wife,  he.  like  a  most  proyident  man,  proyides  for  the  child- 
ren of  any  subsequent  marriage  ;  but  still  the  engagement  he  enters 
into  is  not  yery  great — for  all  that  his  engagement  extends  to  is,  to 
proyide  that  his  property  should  be  diyided  in  a  certain  manner, 
different  from  that  prescribed  by  common  law  in  case  he  shall  die 
intestate.  It  is  in  these  words, — (Here  the  Lord  Chancellor  read 
the  paragraph  in  the  contract,  beginning,  ''  Moreoyer,  it  is  hereby 
proyided  and  declared,  that  in  case  the  said  D.  Bannerman  shall  die 
intestate/'  &c.)  It  is  true,  that  the  main  object  of  this  clause  was  a 
proyision  to  the  children  of  the  second  marriage.  In  England,  it 
would  be  held  that  the  object  is  principally  a  proyision  for  the 
children  of  the  second  marriage,  yet  proyision  is  also  intended  to  be 
made  for  the  children  of  the  former  marriage ;  as  what  the  children 
of  the  second  marriage  are  to  haye,  is  to  be  taken  and  construed 
from  what  the  other  children  are  to  haye.  This  settlement  in  Eng- 
land would  haye  no  efficacy,  unless  it  were  effectual  for  a  proyision 
to  the  children  of  the  first  marriage- 

<<  In  England,  the  contract  would  be  construed  thus : — ^The  pro- 
yisions I  choose  to  make  are,  that  my  property  shall  go  equally 
among  all  my  children  per  capita^  unless  I  should  hereafter,  from 
the  misconduct  of  any  of  them,  or  any  other  cause,  think  fit  to  dis- 
pose of  my  property  otherwise.  It  must,  of  necessity,  be  construed 
thus. 

''  An  argument  has  been  used  by  the  appellant's  counsel  on  the 
effect  of  the  word  dispone.  Suppose  the  words  of  the  contract  ran 
thus : — '*  I  hereby  dispone  to  my  son  and  my  daughter  an  equal 
**  share  and  proportion,  along  with  the  children  of  any  other  mar- 
*'  riage,"  &c.  Here,  upon  the  same  grounds,  it  might  be  said,  that 
the  children  of  a  second  marriage  had  no  right  to  any  thing.  But 
my  answer  would  be,  that  there  was  a  consideration  given  for  their 
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1805.        share*  and  they  would  be  entitled  to  it :  and  the  conyerse  of  this  case 

«— is  what  Agnes  Bannerman  contends  for. 

BANNRRMAN       «*  This  case  might  occur.     D.  Bannerman  might  have  had  two 
BANNKRMAN   c^^^^r^^  ®^  ^*3  fi"*  marriage,  but  one  of  the  second,  and  twenty  of 
&c.  a  third,  then,  according  to  the  appellant's   argument,  if  the  father 

left  nothing  but  heritable  property,  the  single  child  of  the  second 
marriage,  in  order  to  ascertain  its  share  of  the  father's  property,  must 
enumerate  all  his  children,  and  would  find  that  it  was  entitled  only 
to  a  twenty-  third  share,  but  the  younger  child  of  the  first  marriage, 
and  the  twenty  children  of  the  third  marriage  would  be  entitled 
to  nothing,  and  the  heir  would  have  the  remaining  twenty-two  shares 
all  to  himself. 

"  On  the  point  of  the  sequestration,  I  think  we  may  very  safely 
trust  the  Lords  of  Session,  as  it  is  a  matter  of  regulation  in  which 
they  are  perfectly  competent  to  decide. 

"  In  the  matter  of  collation  there  is  more  difficulty.  It  is  to  be 
considered  with  reference  to  a  contract  which  has  made  a  disposi> 
tion,  in  case  intestacy  takes  place. 

"As  the  party  expressly  reserved  the  power  of  disposing  of  his 
property  to  his  children  as  he  thought  fit  and  proper,  and  the  con- 
tract was  only  to  operate  on  what  he  left  at  his  death,  the  ques- 
tion here  seems  to  be,  Whether,  what  he  gave  in  his  lifetime  should 
by  collation  be  rendered  null  ?  There  seems  in  this  case  little  differ- 
rence  between  Agnes  and  the  heir  at  law.  Here  the  question  is, 
not  what  Agnes  as  a  younger  child,  or  D.  Bannerman  as  heir  at 
law,  are  obliged  to  do ;  but  it  is,  Can  the  parties,  under  this  confract 
of  marriage,  resist  that  species  of  collation  which  might  be  claimed 
in  another  case,  supposing  them  to  have  stood  in  their  legal  cha- 
racter ? 

"  This  part  of  the  cause  comes  here  in  a  whimsical  state.  The 
course  which  it  took  was  this: — Lord  Hermand,  on  14th  Jane 
1800,  decided  for  the  collation  by  all  parties  of  what  they  had  re- 
ceived from  the  father  during  his  lifetime.  On  2nd  July  1801,  the 
Court  of  Session  found  that  the  Lord  Ordinary  had  done  right.  On 
being  applied  to  to  review  this  opinion,  the  Court,  instead  of  de- 
ciding whether  the  Lord  Ordinary  was  in  the  right,  they  desired  the 
appellant  to  go  to  ask  the  Lord  Ordinary  himself  to  review  his  own 
judgment.  And,  on  18th  December  1801,  the  Lord  Ordinary  ad- 
heres to  his  former  opinion. 

'*  It  would  be  of  essential  benefit  to  this  House  to  know  the  opin- 
ion of  the  Court  of  Session  upon  the  collation,  where  it  is  applicable, 
and  where  it  is  not.  I  feel  very  unwilling  to  put  the  parties  to  the 
great  expense  which  would  arise  in  sending  back  this  part  of  the 
cause  to  the  Court  of  Session,  and  yet  have  a  delicacy  to  decide  the 
point.  In  the  first  instance,  however,  if  that  is  to  be  done,  I  do  not 
think  I  should  be  right  in  forming  a  hasty  opinion  upon  it,  and 
therefore  think  it  proper  to  propose  that  judgment  in  this  cause 
should  be  postponed  till  to-morrow. 
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"  The  Lord  Chancellor  then  moved  that  this  caase  be  further  pro-        1805. 
ceeded  in  to-morrow,  which  was  ordered.  ■ 

'^  Adjourned."  BANNSRHAif 

Case  resumed,  26ih  February  1805.  bahhmmah. 

The  Lord  Chancellor  said, — 
"  My  Lords, 

•*  This  point  was  debated  yesterday.  One  point  only  remains 
upon  which  I  have  alone  difi&culty,  namely,  that  of  collation,  arising 
out  of  the  Lord  Ordinary's  interlocutor  of  14th  June  1800.  His 
Lordship  then  appointed  '^  each  of  the  parties  to  give  allowance  for, 
*'^  or  bring  into  the  cumulo  to  be  divided,  such  sums  or  subjects,  or 
*^  the  value  thereof,  as  either  of  them  might  have  received  from  their 
•*  father  during  his  lifetime." 

Agnes,  one  of  the  respondents,  had  been  advanced  by  her  father 
in  his  lifetime,  as  she  admitted,  to  the  extent  of  £800.  This  ad- 
vancement she  offered  to  collate  with  the  other  parties  ;  making,  as 
a  condition  of  this  offer,  that  the  defender  also  was  bound  to  collate 
what  he  had  received  from  his  father. 

This  point  comes  before  us  rather  in  singular  circumstances.  From 
the  opinion  of  the  Lord  Ordinary,  a  proceeding  in  the  nature  of  an 
appeal  was  taken  to  the  whole  Judges,  and  their  Lordships,  on  the  2nd 
of  July  1801,  adhered  to  the  interlocutor  of  the  Lord  Ordinary  in 
omnibus.  But,  on  a  second  reclaiming  petition,  the  Court,  on  the 
15th  December  1801,  remitted  to  the  Lord  Ordinary  the  further 
consideration  of  this  point  of  the  collation.  The  Lord  Ordinary 
accordingly  directed  the  defender  to  give  in  a  condescendence  upon 
this  subject ;  but,  instead  of  doing  so,  the  defender  brought  his  ap- 
peal to  your  Lordships,  so  that  this  point  comes  before  us  without 
being  distinctly  decided  upon  by  the  Court. 

"  The  principal  question  in  this  cause  was,  Whether  the  distri- 
bution of  the  property  of  the  father  was  to  take  place  by  force  of  the 
contract  entered  into  on  the  second  marriage,  which  was  only  to 
take  effect  in  case  of  his  intestacy  ?  To  this  the  matter  of  collation 
was  incidental.  Collation  is  rather  considered  a  privilege  of,  than 
an  obligation  upon,  the  heir ;  and  my  difficulty  is,  if  collation  can 
obtain  in  a  case  where  intestacy  does  not  operate.  The  distribution 
here  was  regulated  by  the  contract  of  marriage,  which,  if  it  was  to 
operate  at  all,  was  to  operate  upon  the  property  remaining  in  the 
person  of  the  father  at  his  death. 

"He  had  reserved  a  power  to  dispose  of  the  property,  and  give  it 
to  the  children  in  his  lifetime.  If  collation  was  necessary,  this 
power  of  disposing  in  his  lifetime  was"  right.  It  is  said,  therefore, 
that  the  law  of  collation  does  not  here  apply. 

*'  1  am  aware  that  Agnes  made  an  offer  to  collate ;  but  it  was 
upon  the  view  that  the  appellant  was  bound  also  to  collate ;  and  I 
wish  to  have  this  taken  care  of  in  the  judgment  of  this  House,  that 
this  offer  should  not  be  taken  as  absolutely  binding,  but  upon  the 
condition  of  the  appellant  so  collating  also. 


670     CASES  ON  APPEAL  PROM  SCOTLAND. 

1805.  u  J  ,]^^||  therefore  beg  permission  to  adjoam  this  matter  till  Than* 

[■"■""    day,  that  I  may  have  time  to  draw  out  what  I  think  the  judgment 
^^         of  your  Lordships  in  this  case  ought  to  be." 

*^^'&c'!*'^"'      On  Thursday,  his  Lordship  read  the  following  judgment :— 

Ordered  and  adjudged  that  the  appeal  be  dismissed,  in 
80  far  as  the  same  relates  to  the  interlocutors  of  the 
18th  December  1801  and  16th  January  1802,  but  with 
liberty  to  the  appellant,  David  Bannerman,  to  apply  to 
the  Court  of  Session,  as  he  may  be  advised,  touching 
the  same ;  And  it  is  hereby  declared,  that  in  case  any 
proceedings  be  had  in  consequence  of  such  liberty,  it 
shall  be  found  that  the  claim  made  against  the  said 
appellant  of  collating  the  sums  and  value  of  property 
which  he  received  from  his  father  in  his  lifetime,  cannot 
be  sustained  in  law,  that  the  pursuer,  Agnes  Bannermao, 
is  not,  in  that  case,  to  be  held  bound  by  any  of  the  pro- 
ceedings hitherto  had  in  any  of  these  matters,  or  bj 
any  offer  heretofore  made  on  her  part  to  collate,  in 
respect  of  the  provision  appearing  by  the  proceedings 
to  have  been  made  by  her  father  by  the  disposition  of 
the  29th  April  1799  :  And  it  is  hereby  ordered  that  the 
cause  be  remitted  back  to  the  said  Court  of  Session*  to 
consider  whether,  if  the  appellant,  David  Bannerman, 
in  this  case,  cannot  be  required  by  law  to  collate,  the 
said  pursuer,  Agnes  Bannerman,  ought  to  be  held  aa 
being  by  law,  in  this  case,  bound  to  collate ;  and  it  is 
further  ordered  and  adjudged,  that  the  said  several  in* 
terlocutors  complained  of  in  the  said  appeal  in  all 
other  respects  be,  and  the  same  are  hereby  affirmed,  in 
so  far  as  the  same  are  not  inconsistent  with  the  direc- 
tions hereby  given. 

For  Appellant,  Wm.  Adam^  John  Dickson. 

For  Respondents,  (Agnes  Bannerman),  Samuel  RcmiUji. 

For    other    Respondents,    Wm.  Alexander,    Thos.    Tf. 

Baird. 

Note. — In  the  report  of  the  case  by  Baron  Hume,  the  point  of 
collation  seems  not  to  have  been  sufficiently  adverted  to.  It  was  the 
chief  point  discussed  in  the  House  of  Lords — and,  in  as  ^  as  the  ap- 
pellant is  concerned,  must  be  taken  to  refer  to  those  **  sums  and 
**'  value  of  property^  received  by  him  during  his  father^s  lifetime,  and 
not  to  the  heritage  succeeded  to  at  his  death,  which,  of  course,  fell 
under  that  part  of  the  interlocutor  affirmed. 

*  What  was  done  under  this  remit  does  not  appear. 
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Earl  OF  Kijwoul  and  his  Guardians,  Wm.x  •*«,  ^« 

I  MA  wilt  OF 

Lord  Gray,   The   Provost    and   Magi-  f  rimnoul,  &c. 

STRATEs  of  Perth,  &c.,  in  behalf  of  the  com-  ^  Appellants ;    j^j^jj' 
munity  thereof,   and  John    Richardson/  kc.     * 

PiTPouR,  Esq., 

Wm,  Dalglbish  of  Scotscraig,   Esq.,     and-v 
Messrs.  Littles  &  Co.,  Wm.   Simpson,  f 
George  Simpson,  and  James  Martin  hisf  ^^^P^^'*^^^- 
Lessees,  .  .  .  .        / 

Hoase  of  Lords,  21st  March  1805. 

Salmon  Fishing — Stake  Nets — Res  Judicata — Interdict. — 
Question  whether  a  new  mode  of  fishing,  by  means  of  stake 
nets,  was  illegal,  these  being  placed  far  below  where  the  river 
Tay  widens  into  an  estuary,  fnth,  or  sea?  On  bill  of  sus- 
pension and  interdict,  the  interdict  was  recalled,  but  bill  passed  to 
try  the  question,  and  held  that  the  case  of  Hunter  of  Seaside  was 
neither  res  judicata  nor  conclusive  on  the  general  question.  Af- 
firmed in  the  House  of  Lords. 

This  case  was  somewhat  similar  in  its  nature  to  Hunter  of 
Seaside's  case,  (vide  ante  p.  561),  with  a  difference  in  the  situ- 
ation where  the  stake  nets  were  used,  these  being  placed 
farther  down  the  Tay,  and  on  fishing  grounds  belonging  to 
the  respondent  Mr.  Dalgleish.  The  Honourable  William 
Maule  of  Panmure  was  also  proprietor  of  fishings  on  the 
Tay,  so  far  down  in  the  open  sea  as  to  be  near  Broughty 
Castle,  and  another  in  the  Bay  of  Monyfeith,  also  on  the 
banks  of  the  Tay,  near  its  junction  with  the  sea,  which  were 
let  to  George  Gray  of  Carse,  his  lessee.  Their  respective 
lessees  had  erected  the  stake  nets  where  the  river  widens  into 
the  frith,  and  joins  the  ocean.  Bills  of  suspension  and  interdict 
havingbeen  brought  against  them  separately  by  theappellants, 
the  actions  went  on  separately  in  the  Court  of  Session. 

In  both  cases,  it  was  alleged  that  their  cases  were  differ- 
ent from  Mr.  Hunter's  case,  arising  from  the  situation  of  the 
fishing  grounds.  The  respondents  maintaining  that  Hunter's 
fishing  grounds  were  several  miles  above  theira,  nearer,  or  in 
and  upon  the  river,  while  their  fishing,  and  engines  for  the 
same,  were  upon  the  shore  of  the  main  sea,  far  below  where 
the  Tay  could  with  propriety  be  called  a  river,  or  even  a 
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1806.       frith  ;  and  as  the  acts  of  parliament  did  not  apply  to  sucli 

situations^  places,  or  estuaries,  and  indeed  did  not  prohibit 

&c.  s^'^®  ^^^^  '^  s^ch  situations^  but  only  prohibited  cruivesand 

V.  yairs  within  rivers,  their  mode  of  fishing  was  perfectly  legil 

^^^c"""'  and  unexceptionable.  In  answer,  it  was  maintained  that 
the  case  of  Hunter  of  Seaside  must  decide  the  present 
question.  That  the  facts  were  the  same,  and  as  the  parties 
were  almost  the  same,  for  the  Messrs.  Littles  were  respond- 
ents in  that  appeal,  it  was  to  be  held  as  a  res  judicata.  To 
this  it  was  replied,  that  as  the  parties  were  different,  and 
the  nature  of  the  rights  and  situation  of  the  fishings  differ- 
ent, and  as  the  case  of  Hunter  did  not  settle  the  geuerai 
point,  that  decision  could  neither  be  binding  as  an  autho- 
rity, nor  bar  as  a  res  judicata  the  present  actions.  Sepsr 
rately,  it  was  also  contended  by  the  respondents  that  Mr. 
Hunter's  grant  was  different  from  Mr.  Dalgleishs.  Mr. 
Hunter  had  right  to  the  lands  of  Seaside  and  Auchmuir, 
'*  with  the  fishing  of  salmon  and  other  fishes,  in  the  Water 
**  of  Tay,  opposite  to  the  lands  of  Auchmuir."  Mr.  Dal- 
gleish's  grant  ran  thus :  "  The  lands  of  Carpit,  with  the 
"  fisheries  of  salmon  and  other  fisheries,  and  whole  perti- 
"  nents  of  the  same,"  and  "  the  lands  of  Causeyhead,  and 
''  salmon  fishings  belonging  to  the  said  lands  called  Green- 
"  side." 

The  grant  of  Mr.  Maule,  (respondent  in  the  other  appeal), 
was,  '*  Totas  et  integras  terras  do  £agles  Monichto  Bal- 
"  mossie,  cum  duobus  molcndinis  de  Brachan,  et  terras  bin* 
"  partis  de  Kirkton  de  Monifieth  et  Justingleys,  cum  omni- 
'*  bus  piscariis  in  mari  et  fluvio  de  Tay,  juxta  terras  de  Moni- 
"  fieth  et  Justingleys  et  Eagles  Monichto  a  rapis  et  littoribus 
'*  earund.  cum  omnibus  partibus*  marinis  infra  easdem,  com 
*'  privilegiis  maris  et  fluvii  de  Tay  intra  et  ergaprsefatas  terras 
"  et  earundem  pertincntiis."t  He  therefore  maintained  that 
there  was  a  grant  of  fishing  in  the  sea,  and  also  in  fluvio  i^ 
Tay.  His  charter  gave  a  right  of  fishing  in  mariy  and  also  w 
fluvio  de  Tay^  that  is,  in  the  river,  and  he  contended  that  hi« 
fishings  at  Broughty  Castle  were  in  the  sea,  and  therefore 
not  within  the  provisions  of  the  statutes. 

Juneld,  1804.  The  Lord  Ordinary  pronounced  this  interlocator,  •*  Haf. 
'*  ing  again  considered  this  bill  with  the  answers,  writs 
"  produced,  and  memorials,  and  having  advised  with  the 


•  In  the  respondent  Gray's  case  this  is  *'  portubus.** 
t  In  the  respondent's  case  this  is  *'  pertinentioM.'' 
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**  Lords,  recalls  the  interdict,  but  passes  the  bill  upon  the       1805. 
"  caution  lodged,  to  the  effect  of  trying  the  question."*  


A  like  decision  was  come  to  at  same  time,  in  the  inter-  ^^q^\^q^ 
diet  brought  against  the  Honourable  William  Maule,  and  his  v.  * 

lessee  Mr.  Gray.  dalglbibh, 

Against  this  interlocutor,  in  so  far  cts  it  recalled  the  inter- 
dicti  the  appellants  brought  an  appeal  to  the  House  of 
Lords  upon  that  point. 

Pleaded  for  the  Appellants^ — By  the  decision  of  the  late 
case  respecting  the  fishery  belonging  to  Mr.  Hunter  of  Sea- 
side, two  points  seemed  to  be  settled  as  firmly  as  the  most 
solemn  and  deliberate  decree  of  the  supreme  court  of  Scot- 
land, affirmed  in  the  last  resort,  can  settle  any  point  of 
general  law :  First,  That  the  sort  of  machinery  called  stake 
nets,  introduced  by  Mr.  Hunter  and  his  lessees^  and  which 
the  respondents  in  the  present  cause  continue,  notwith- 
standing that  decision,  to  use,  are  prohibited  by  the  statutes 
in  certain  situations^  being  truly  a  species  of  yair-dam,  and 
of  most  destructive  nature.  Secondly,  That  situations  simi- 
lar to  that  in  which  Mr.  Hunter^s  nets  were  placed  are 


*  Opinions  of  the  Judges : — 

Lord  President  Campbell  said, — '^  These  are  sea  fishings  in  the 
frith  of  Tay,  and  the  question  as  to  them  is  not  the  same  which 
was  determined,  in  the  case  of  the  riyer  fishings,  with  Hunter  of  Sea- 
side ;  at  least,  the  parties  must  have  an  opportunity  of  being  heard. 
In  the  meantime,  no  interdict  ought  to  have  been  granted  in  the 
Bill  Chamber,  especially  ex  parte  mandata. 

'*  This  is  not  the  case  of  a  possessory  judgment,  for  there  is  no 
competition  of  rights  here,  but  merely  a  question  as  to  the  mode  of 
exercising  a  right ;  and  the  party  who  is  in  the  actual  possession  of 
a  certain  subject,  cannot  be  summarily  turned  out,  till  it  be  known 
whether  he  is  rightly  or  wrongfully  in  possession.  Any  possession 
is  better  than  none,  and  must  be  presumed  to  be  lawful  till  the  con- 
trary  be  proved.  An  interdict  never  should  be  granted  ex  parley  un- 
less in  cases  of  imminent  danger.  Some  regulation  ought  to  be 
made  about  this  by  act  of  Sederunt^  requiring  a  certain  intimation 
to  be  given  before  the  demand  is  made." 

Lord  Heumand. — *'  I  am  for  removing  the  interdict.** 

Lord  Craig.^"  I  am  for  doing  the  same.  I  refused  it  on  the 
former  occasion." 

Lord  "Woodhouselee. — "  I  am  of  the  same  opinion." 

Lord  Mbadowbank. — "  I  doubt  whether  the  res  are  not  con- 
cluded by  the  former  decision." 
-   Lord  Balhuto. — '*  I  am  for  removing  the  interdict." 

Lord  President  Campbell's  Session  Papers,  vol.  1 14. 
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1805.       within  the  description  and  intendment  of  the  statutes.    The 
^  first  of  these  propositions  seems  now  to  be  conceded  on  all 

^^^^  ®'  hands  ;  the  second  cannot  be  conceded  by  the  respondents, 
y/  'and  the  other  persons  with  whom  the  appellants  are  now 
DALOLcisB,  unexpectedly  contending,  without  pronouncing  their  own 
^'  condemnation.  They  insinuate,  though  they  do  not  broadly 
say,  that  the  decision  in  Hunter's  case  was  erroneous  ;  and 
they  speak  out  their  intention  of  having  the  question  tried 
again,  as,  though  it  undoubtedly  binds  him,  it  does  not  bind 
them,  nor  can  be  pleaded  by  the  appellants  as  a  res  judka* 
ta,  since  they  were  not  parties.  How  far  it  was  decent  or 
justifiable  to  oblige  the  appellants  to  go  over  the  same 
ground  again,  when  the  case  decided  was  universally  con- 
sidered as  a  leading  one  ;  and,  where  there  is  no  solid  dia* 
tinction,  it  will  be  for  the  Court  of  Session,  and  perhaps  for 
your  Lordships,  to  say,  when  the  actions  which  the  appel- 
lants have  been  compelled  to  institute  come  to  be  heard  on 
the  merits.  The  machinery  at  Seaside  was  placed  it  i 
great  distance  from  the  ordinary  bed  or  channel  of  the  river 
Tay,  upon  lands  only  covered  with  water  when  the  tide 
flows,  and  entirely  dry  when  it  ebbs ;  Mr.  Hunter  asserted, 
and  offered  to  prove,  that  the  water  which  covered  the 
sands  was  at  all  times  salt,  but  the  Court  of  Session  and 
your  Lordships  refused  to  let  him  into  such  evidence,  con- 
sidering that  circumstance  to  be  of  no  importance  ;  in  truth, 
the  only  distinction  between  Mr.  Hunter'^s  case  and  thit  of 
the  persons  who  are  now  disputing  the  point,  is,  that  their 
fisheries  are  farther  down,  some  of  them  more  and  some  of 
them  less  distant  from  what  is  termed  the  open  sea;  some 
of  them,  as  will  be  seen  from  the  plan,  are  on  the  southern 
bank,  nearly  opposite  to  Seaside.  The  nearer  the  Tay  ap- 
proaches to  the  ocean,  it  has  of  course  less  the  appearance 
of  a  river  at  low  water,  and  this  is  gravely  contended  aa 
distinguishing  the  inferior  fisheries  from  that  at  Seaside, 
though  there  the  space  covered  by  the  water  is  upwards  of 
two  miles  in  breadth,  and  has  all  the  features  of  an  arm  of 
the  sea  at  high  water,  as  much  as  where  the  stake  fisheries 
in  question  have  lately  been  erected.  The  case  now  parti- 
cularly under  consideration  has  been  singled  out  to  take  the 
lead,  as  being  the  fishery  farthest  down,  and  because,  if  it 
is  to  be  decided  in  the  appellants'  favour,  it  is  to  be  presum- 
ed that  all  the  others  must  submit,  though  it  does  not  follow 
that  it  will  decide  all  the  rest,  if  given  against  the  appel- 
lants, because  there  are  circumstances  alleged  to  <iMit*ttg?»'* 
H  from  the  Seaside  fishery,  whereas  in  some  others  time  ii 
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not  a  colour  of  difitinction.     They  must  bo  prohibited,  un-        I805. 

less  the  principle  of  the  decision  in  the  Seaside  case  is  to  be    • 

(K)mpletel7   overturned.      The    respondents   are   perfectly      "^*ul**&c. 
sensible  of  this,  and  therefore  dispute  the  principle.     Ac-  «, 

cording  to  them,  the  acts  of  parliament  regarding  salmon  ^a^'Oleish, 
Sshings,  had  relation  only  to  that  part  of  the  river  where  the 
water  is  fresh,  and  the  stream  generally  perceptible^  though 
it  is  influenced  by  the  tide,  just  as  the  Thames  is  at  London 
Bridge ;  lower  down,  (as  for  example,  at  Gravesend),  the 
water  being  brackish,  they  say,  it  was  not  the  intention  of 
the  legislature  to  impose  the  prohibition.  But  the  acts  re- 
gulating the  fishings  in  Scotland  do  not  countenance  such  a 
Latitude  of  construction. 

Pleaded  for  the  Respondents' — The  judgment  of  the 
Court  of  Session,  afBrmed  in  the  House  of  Lords,  in  the 
action  brought  by  the  appellants  against  Mr.  Hunter  of 
Seaside  and  his  lessees,  on  which,  demand  of  an  immediate 
interdict  against  the  respondents  has  been  founded,  affords 
no  precedent  or  authority  for  determining  either  the  lawful- 
ness of  tho  mode  of  salmon  fishing  employed  by  the  re- 
spondents, in  the  situation  in  question,  or  of  the  title  and 
interests  of  the  appellants  to  challenge  his  operations.  In 
the  case  of  Seaside,  no  general  or  abstract  point  of  law  was 
decided ;  it  was  merely  adjudged,  that  under  the  gram 
from  the  crown,  by  which  the  defender  had  acquired  a 
right  of  salmon  fishing,  and  in  that  particular  local  situation 
to  which  his  grant  related,  the  pursuers  had  a  right  and  in- 
terest to  prevent  the  use  of  that  kind  of  fishing-apparatus 
used  by  Mr.  Hunter  and  his  lessees.  But  unless  it  could  be 
shown  that,  in  these  respects,  the  case  of  Seaside  and  the 
present  case  were  similar,  or  identical,  the  decision  given  in 
the  former  would  give  no  suflicient  ground  for  a  similar  de-. 
cision  in  the  latter ;  and  still  less  would  it  warrant  a  court 
of  law  in  granting  an  immediate  interdict  before  the  ques- 
tion of  ri^ht  had  been  regularly  tried.  But,  in  point  of  fact, 
the  grant  under  which  the  fishings  in  question  have  been 
conveyed  by  the  crown,  is  in  its  terms  essentially  different 
from  that  to  Mr.  Hunter;  and,  in  local  situation,  a  difference 
Btill  more  essential  has  been  pointed  out.  The  acts  of  par- 
liament do  not  apply  to  waters  such  as  the  Tay  where  it 
joins  the  sea,  but  to  rivers  only,  and  prohibits  cruives  and 
yairs  in  those  rivers,  unless  there  be  a  grant  from  the  crown 
of  such  fishings ;  but  they  do  not  refer  to  stake  nets  erected 
on  the  sands  at  the  mouth  of  the  river.  Here  the  fishings 
by  stake  nets  are  situated,  not  in  the  river,  but  on  the  coast 
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1805.       of  the  German  ocean,  with  the  exception,  perhaps,  of  one. 

which  is  situated  westward  of  Broughty  Castle. 

K.NNo"cCL.      After  hearing  counsel, 

t»«  The  Lord  Chancellor  (Eldon)  said, 

'» The  motion  which  the  forms  of  this  House  render  necessary  for 
me  to  put  to  your  Lordships  is  this,  that  the  judgment  in  this  cause 
should  he  reversed  ;*  but  it  is  impossible  for  mc  here  to  reconcile  mj 
mind  to  such  a  conclusion. 

''  The  present  are  appeals  from  unanimous  judgments  of  the 
Court  below.  But  the  Court  had  not  gone  the  length  of  consider- 
ing the  merits  in  these  cases,  nor  are  such  merits  before  your  Loid- 
ships.  The  nature  of  the  proceeding  is,  that  the  pursuers  in  the 
proceedings  in  the  Court  below  have  undertaken  to  prove,  hereafter, 
that  the  mode  of  fishing  adopted  by  the  respondents  was  injuriow 
to  their  private  and  individual  interests ;  but  the  nature  of  their  re* 
quest  is,  that  before  they  prove  their  case,  the  Court  shall  abate  the 
respondents'  fishings,  though  this  at  the  risk  of  depriving  them  of 
their  legal  righti. 

*<  This  also  was  a  unanimous  decision,  in  a  case  where  the  Court 
had  under  their  immediate  consideration  what  had  been  done  by 
themselves  in  regard  to  the  fishings  of  Mr.  Hunter  of  Seaside,  and 
what  your  Lordships  had  done  in  that  case,  after  much  doubt  and 
difficulty  felt  thereon,  and  also  what  the  Court  had  themselves  done 
in  the  case  of  Lord  Kinnaird's  fishings. 

*'  It  was  not  only  the  act  of  a  Court  thus  instructed,  but  (as  what 
they  have  done,  in  so  far  as  they  have  judged  the  matter,  is  to  pass 
the  bill  to  try  the  question,  recalling  the  interdict,  in  order  to  keep 
things  entire  pending  discussion),  it  also  depended  much  upon  a  point 
of  practice,  which  must  be  best  known  to  that  Court  ;  even  in  a 
case  of  practice,  your  Lordships  may  reverse  the  judgment ;  but  in 
doing  so,  you  proceed  with  great  caution^  and  not  till  you  ascertain 
that  the  judgment  is  wrong. 
AtholK  "  ^^®  ^^^®  J"^*'  received  from  a  noble  Duke  all  the  information 

which  an  able  and  distinguished  peer,  acquainted  with  the  local  cir- 
cumstances of  the  case,  can  give  us  ;  and  the  question  for  us  to  de- 
cide is,  are  we  prepared  to  say  that  the  unanimous  judgment,  in  the 
case  which  I  have  stated,  is  wrong  ? 

"  The  nature  of  the  action  is  an  action  at  the  suit  of  private  in- 
dividuals,  not  stating  a  public  abuse  as  the  ground  of  action,  bat  to 
secure  their  own  private  interests.     It  would,  in  mj  opinion,  be  not 

*  In  allusion  to  the  form  then  observed  in  the  House  of  Lords,  of  sut- 
ing  no  reasons  when  a  judgment  was  to  be  affirmed.  When  it  was  oe- 
ce^^ary  to  state  reasons  in  such  a  case,  a  motion  was  usually  made  to 
reverse,  and  the  Chancellor  spoke  in  the  negative  of  that  motion.  Now, 
however,  the  practice  is  different.  .  The  motion  is  always  a  motion  to 
reverae,  whicb  the  appeal  itself  necessarily  raises. 
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a  little  siDguIar  were  your  Lordships  to  grant  an  interdict  in  this        1B05. 

case  against  this  unanimous  judgment,  and  where  it  was  admitted    " 

to  us  at  the  har,  that  an  analogous  judgment  in  iujunction  in  this     ^^^^  ^^ 
country  not  only  could  not  have  heen  granted,  hut  could  not  have  v. ' 

heen  asked  for.  dalolrtsh, 

*•  If  a  quite  new  inyention  was  for  the  first  time  put  in  practice, 
and  likely  to  destroy  or  to  do  irreparable  mischief  to  the  ancient 
property  of  another,  the  Court  would  say,  you  shall  not  take  the 
judgment  into  your  own  hands,  but  that  the  matter  shall  be  put  in 
a  course  of  trial,  and  will  grant  an  injunction.  But  if  a  judgment 
were  given  against  such  invention  in  one  case,  and  this  judgment 
were  used  in  another  case,  where  there  were  different  parties,  it 
could  not  be  used  as  a  precedent  in  point  of  fact,  but  a  precedent  in 
point  of  law. 

^'  The  law  says,  that  it  is  a  most  monstrous  proposition  that  the 
rights  of  other  individuals  are  to  be  decided  in  a  case  where  they  were 
no  parties.  The  question,  therefore,  is  open.  Besides,  the  case  of  Mr. 
Hunter  of  Seaside,  which  the  appellants  found  upon  here  as  con- 
clusive against  the  respondents,  was  one  much  doubted  about.  A 
noble  and  learned  Lord,  now  no  more,  had  great  doubts  with  re-  Lord  Rosslyn. 
gard  to  it  Indeed,  I  know  no  individual  who  had  not  some  doubts 
with  regard  to  it.  It  does  therefore  appear  to  me  strange  to  argue 
that  that  case  of  Mr.  Hunter  should  conclude  the  present  cases,  and 
to  the  effect  of  granting  interdict  in  these. 

^'  As  to  patent  rights,  the  law  of  the  Court  of  Chancery,  founded 
on  the  practice  of  ages  is  this,  that  if  a  man  gets  a  patent,  and  lays 
out  his  funds  in  putting  it  into  effect,  the  Court  will  grant  an  in* 
junction  against  any  infringen^ent  of  his.  patent  right,  because  such 
infringement  may  do  the  patentee  irreparable  injury ;  but  he  must 
come  forward  promptly  to  try  the  right  if  he  is  to  have  an  injunc- 
tion. No  person  ever  said  in  this  country,  give  me  for  my  old  pos* 
session  an  injunction  against  your  possession  of  two  or  three  years 
standing.  The  law  says,  you  should  have  come  in  time  to  have  en- 
titled you  to  this  remedy. 

^*  The  case  of  Hunter  of  Seaside  concludes  no  such  thing  as  that 
there  should  bean  interdict  in  the  present  case,  nor  does  what  the 
Court  have  done  in  Lord  IGnnaird*8  case,*  conclude  it.     The  case 


•  This  case  is  not  reported ;  but  it  appears,  that  after  the  recall  of 
the  interdict  in  this  case,  Messrs.  Little  took  a  lease  of  fishings  immediate- 
ly adjoining  to  Mr.  Hunter's,  from  Lord  Kinnaird,  and  there  proceeded 
to  erect  the  same  machinery,  imagining  that  their  case  would  be  dealt  with 
in  the  same  favourable  manner.  But,  on  application  to  the  Court  for  in- 
terdict, the  Court  (13th  Feb.  1S05)  passed  the  bill,  and  granted  the  in- 
terdict, holding,  that  there  was  a  difference  between  this  and  Mr.  Maule 
and  Mr.  Dalgleish*s  cases,  Lord  Kinnaird  never  having  had  possession,  un- 
til  very  recently  assumed,  and  the  situation  uf  the  fishings  being  the  same 
as  in  Hunter  of  Seaside's  case.  Vide  Lord  President  Campbcir>  Session 
Papers,  (January,  February,  March,  1805.) 
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1805.        of  Hunter  decides  only  that  the  species  o!  fishing  then  ohjected  to 

.  was  illegal  in  that  place.     My  notion  of  an  interdict  is,  that  an  in- 

EARL  OF      dividual  is  not  obliged  to  take  notice  of  what  is  done  in  another 

KiNNODL,  &c.  jj^gg  .  ^|,g  appellants,  if  they  conceived  themselves  injured,  should 

DALGLEisH    ^^^^  promptly  come  into  Court  for  an  abatement  of  the  alleged 

&c.  nuisances  before  the  trial  of  the  other  case. 

^*  It  was  urged  that  the  stake  nets  were  of  small  value,  and  there- 
fore interdict  might  be  granted ;  bat  this  is  not  the  whole  case.  To 
carry  on  the  respondents'  fishings,  they  might  have  a  large  establish- 
ment on  the  spot  and  elsewhere.  If  they  were  to  be  abated  now,  and 
if  they  could  afterwards  show  that  they  ought  not  to  have  been 
abated,  the  injury  to  these  might  be  immense. 

'*•  Can  it  be  said  that  the  hardships  on  the  other  side  are  such  ai 
cannot  be  endured  ?  A  proprietor  of  a  fishing  higher  up  the  riTer 
has  a  right  to  complain  of  impediments  below  if  they  are  prejudicial 
to  him.  But  the  interest  of  the  public  is  not  at  present  before  ui, 
nor  have  the  appellants  any  thing  here  to  say  on  behalf  of  the  pub- 
lic. If  any  person  comes  before  the  Court  of  Session  pleading  on 
the  public  behalf,  that  sort  of  case  may  have  a  different  aspect. 

'*  In  a  case  like  the  present,  especial  regard  is  to  be  paid  to  the 
charters.  The  slightest  and  most  ambiguous  words,  joined  to  usage, 
may  have  great  effect.  The  public  may  perhaps  be  as  much  bene- 
fitted as  prejudiced  by  these  nuisances. 

**  On  these  grounds  I  subsumed  to  your  Lordships,  that  it  would 
be  a  very  strong  proceeding  to  reverse  the  judgment  in  this  case. 

**  As  to  the  case  of  the  interdict  granted  in  Lord  Kinnaird  s  fish- 
ings, I  cannot  reason  against  the  respondents  on  that  case.  It  protes 
to  me  that  the  Court  of  Session,  in  that  and  in  this  case,  saw 
that  it  was  proper  to  discriminate  between  cases  which  were  identi- 
cally the  same,  and  those  which  were  not  the  same." 

It  was  ordered  and  adjudged  that  the  interlocntors  com- 
plained of  be,  and  the  same  are  hereby  affirmed. 

For  Appellants,  Wm.  Adam^  R.  Craigie. 
For  Respondents,  Sir  Samuel  Romilly,  M.  NoUmj  Thos. 

Thomson. 

Note.— An  appeal  was  also  brought  by  the  same  appellants,  in  the 
case  with  the  Honourable  William  Maule  of  Panmure,  and  Charles 
Gray  of  Carse.  It  was  disposed  of  at  same  time,  and  also  affirmed, 
the  Lord  Chancellor's  speech,  as  above  given,  having  reference  to 
both  appeals.  Both  these  cases  are  unreported  in  the  Court  of  Ses- 
sion  Reports. 


INDEX    OF    MATTERS 


IK 


VOLUME  IV. 


Acquiescence  from  lapse  of  time. — 

Vide  Trust  (1). 
Act  J621,  c.  18.    Heritable  securi- 
ties granted  to  conjunct  and  confi- 
dent persons. —  Vide  Real  Security. 

1696,  c.  5,    Heritable  securities 

granted  by  an  insolvent  by  way  of 
undue  preference  to  his  creditors. 
—  Vide  Real  Security. 

of  12  Queen  Anne,  c.  16,  and 

31  Queen  Elizabeth,  c.  5,  regarding 
usury. —  Vide  Usury. 
Adjudication. — The  penalties  in   an 
adjudication,  amounting  to   £499, 
had   been  abated   on   settling  the 
debt,  by  a  factor  for  trustees.     Ac- 
tion was  raised  against  the  owners 
of  the  estate  over  which  the  adjudi- 
cation  was    constituted,    to   make 
good    this    sum,    as  having   been 
abated  without  authority.     In  the 
House  of  Lords,  it  was  laid  down 
that  it  was  a  well  established  prac- 
tice in  Scotland,  that  when  action 
was  brought  for  a  principal  sum  and 
penalties,   that  the  latter  were  no 
further  allowed  than  to  cover  the 
expenses  incurred,  and  that  in  Eng- 
land they  were  totally  disregarded, 
the  court  only  looking  to  the  prin- 
cipal sum. — Douglas  v.  Murray  and 
others,  29th  Dec.  1797,  p.  4. 
Agent  and  Client,  (1). — Agent's  right    « 
to  go  on  with  suit  to  recover  his  ex- 
penses.— Vide  Expense  of  Process. 

(2).  Circumstances  in  which  an 

agent,  having  raised  a  reduction  of 
a  bond,  omitting  to  observe,  from 
the   knowledge   in   his    possession, 


that  this  step  had  been  already 
taken,  was  held  not  entitled  to 
recover  the  expense  of  the  second 
reduction  against  his  client.  — 
Stewart  v.  M'Duff,  21st  May  1799, 
p.  85. 
Agent.— (3.)  Vide  Attorney  and  Re- 
tention. 
Agent  or  Factor. —  Vide    Sale  and 

Factor. 
Appeal. —  (1.)  Objection  was  stated 
to  the  competency  of  an  appeal,  as 
merely  for  expenses ;  but  the  ob* 
jcction  was  not  sustained. — Beatson 
r.  Jameson,  5th  March  1798^  p. 
27. 

(2.)  In  an  application  by  a 

bankrupt  for  his  discharge,  which 
was  refused  by  the  Court  of  Session, 
and  an  appeal  taken  to  the  House 
of  Lords,  Lord  Chancellor  Eldon 
disapproved  of  an  appeal  in  such 
cases,  and  thought  that  the  juris, 
diction  in  bankruptcy  cases  ought  to 
be  final. — Marshall,  &c.  o«  Stein, 
27th  May  1803,  p.  480. 

(3.)  In  a  case  of  an  applica* 


tion  for  the  benefit  of  Ccssio,  which 
was  appealed,  the  Lord  Chancellor 
Eldon  again  expressed  the  same 
opinion. — McLean  r.  Bothune  and 
others,  4th  August  1803,  p.  540. 
(4.)  The   standing  orders  of 


the  House  of  Lords  of  8th  March 
1763,  require  cross  appeals  to  be 
given  in  within  one  week  after  the 
answer  put  in  to  the  original  appeal, 
and  this  not  having  been  done,  the 
cross  appeal  dismissed,  —  Hog  or 
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Lashley,  «kc.  v.  Uocr^  10th  and 
12th  July  1804,  p.  581. 
Appauency. — Held  that  an  heir  appa- 
rent in  possession  was  not  legally 
capahle  of  committing  an  act  of  con- 
travention of  an  entail. — ^Fullerton 
V.  Sir  Hew  Dalrvmple,  <kc.  3d  June 

1801,  p.  175. 

Approbate  and  Reprobate. — (1.)  An 
heir  at  law  sought  to  reduce  a  deed 
on  deathbed,  and  also  founded  on 
that  deed  as  revoking  a  former  deed, 
executed  to  her  prejudice.  Held  in 
the  Court  of  Session  that  she  could 
not  approbate  and  reprobate  the 
same  deed  ;  in  the  House  of  Lords 
case  remitted  for  reconsideration. — 
Vide  Deathbed,  Craufurd,  <kc.  i?. 
Coutts,  <kc.  11th  July  1799,  p.  100. 

■  (2.)   Held  that  heirs  having 

taken  benefit  under  a  deed,  could 
not  both  approbate  and  reprobate 
the  same  deed,  but  were  bound  to 
implement  the  obligations  which 
arose  from  their  taking  benefit. 
Reversed  in  the  House  of  Lords. — 
Wilson  t>.  Henderson,  29th  March 

1802,  p.  316.  Vide  Deed.  Revo- 
cation. 

Assignees  in  a  Lease. —  Vide  Lease. 

Attokneys. — (1.)  A  power  of  attor- 
ney was  executed  by  parties  in  this 
country  in  favour  of  parties  residing 
in  Jamaica,  to  uplift  and  administer 
estates  of  a  person  deceased,  and 
to  remit  the  proceeds.  The  attor- 
neys in  Jamaica,  after  selling  a 
plantation  estate  for  £5000,  re- 
mitted the  proceeds  in  bills  to  their 
correspondents  in  this  country,  with 
instructions  to  hand  them  over  to 
the  executors  or  heirs,  if  they  all 
agreed  in  granting  a  discharge,  and 
an  obligation  to  refund,  if  the  funds 
received  fell  short  to  pay  the  de- 
ceased's debts.  This  was  agreed  to 
by  the  executors  ;  but  the  parties 
to  whom  tiio  bills  were  remitted 
still  refusing  to  deliver  them,  an 
action  wus  raided  to  compel  them. 
They  agreed  to  consign  the  bills, 
"with  the  e.\cei)ti(ui  of  one,  fioni 
which  they  claimed  a  deduction  of 
their   accounts   as   agents  for   the 


attorneys  in  Jamaica.  Held  the 
agents  bound  to  consign  the  full 
amount,  without  such  deduction.— 
Bogle  and  others  v.  Anderson  or 
Stewart,  <fcc.  13th  Nov.  1801,  p. 
249. 
Attorneys  (2.)  A  copartnery  was  em- 
powered, as  attorneys,  to  invest  their 
constituent's  funds  in  certain  secu- 
rities, and  remit  the  interest.  They 
did  so  ;  but  several  years  afterwards 
the  company  underwent  a  change 
by  some  of  the  old  partners  retiriag, 
which  changes  were  intimated  to 
the  constituent.  The  new  company 
continued  to  correspond  with  and 
act  for  the  party,  and  failed  with 
his  securities  and  funds  in  their 
hands.  Circumstances  in  which  it 
was  held  that  the  retiring  partner 
was  still  liable. — Graham  r.  Hen- 
derson, <fcc.  20th  Dec.  1802,  p.  421. 

Bank  Dividends. —  Vide  Bonus,  and 
Fiar  and  Liferenter. 

Stock 120   shares    of   bank 

stock  were  purchased  by  a  father, 
and  vested  in  the  name  of  his  son. 
39  of  these  had  been  purchased 
niany  years  before  his  death,  as  to 
which  the  father  had  taken  a  back 
letter  from  the  son,  acknowledging 
that  they  were  held  in  trust ;  after- 
wards this  letter  was  cancelled  by 
the  father,  in  order  to  permit  the 
son  to  take  the  proprietory  oath,  and 
be  admitted  a  director  ot  the  bank. 
But  the  father  continued  to  uplift 
the  dividends  payable  on  tbe«e 
shares.  The  other  81  shares  were 
bought  and  vested  in  the  son's 
npjne,  recently  before  the  father's 
death,  before  any  dividend  had  been 
paid.  Held  in  the  Court  of  iSession 
that  these  must  be  understood  as 
belonging  absolutely  to  the  son,  and 
not  a  part  of  the  deceased's  execu- 
try,  and  therefore  not  liable  to  a 
claim  of  legitim.  In  the  House  of 
Lords  a  special  declaration  wis 
made  as  to  these  shares,  to  tie 
effect,  that  in  as  far  as  they  shonU 
appear  to  have  been  transferred  to 
the  son,  under  an  agreement  or  un- 
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derstandiDg  that  lie  would  invest 
the  same  on  land,  and  also  such 
shares,  the  dividends  on  which 
should  appear,  notwithstanding  the 
transfer,  to  have  been  received  by 
the  father,  ought  to  be  considered 
as  subject  to  the  pursuer's  claim  of 
legitim,  and  therefore  to  have  oe- 
longed  to  the  father  at  his  death. — 
Lashley.  ikc.  v.  Hog,  10th  and  12th 
July  1804,  p.  580.  Sec  Trust. 
Bankrupt. —  (h)  A  bankrupt,  four- 
teen years  after  his  sequestration, 
and  when  he  was  residing  in  Poland, 
to  which  country  he  had  removed 
after  his  bankruptcy,  applied  by  pe- 
tition to  the  Court  for  his  discharge. 
Some  of  his  creditors  appeared,  and 
objected  that  he  was  not  entitled,  as 
resident  in  a  foreign  country,  to  sue 
for  his  discharge  ;  and  that  he  had 
not  accounted  for  the  great  deficien- 
cy in  his  assets  as  compared  with 
his  debts.  Both  objections  were 
repelled.  Affirmed  in  the  House  of 
Lords. —  Marshall,  <fec.  v.  Stein, 
27th  May  1803,  p.  480. 

(2.)  A  person  having  become 

bankrupt,  entered  into  a  contract 
with  his  creditor?,  whereby  they 
agreed  to  withdraw  the  sequestra- 
tion, upon  condition  of  his  paying 
12s.  Gd.  in  the  pound,  proposed  by 
him  in  a  former  arrangement  with 
his  creditors,  he  paying  all  debts 
contracted  since  that  date  in  full. 
This  was  agreed  to.  He  applied 
for  his  discharge  without  having 
paid  the  respondent's  claim  in  full. 
In  an  action  against  his  cautioners, 
held  that  this  was  not  a  contract 
preferring  one  creditor  to  another, 
and  so  not  struck  at  by  the  act  33 
Geo.  III.  c.  74,  §  49.— Arret  v.  Ker, 
ttc.,  17tli  July  1804,  p.  648. 
Bastakdt. —  Vide  Propinquity,   and 

Pi-escriptive  Possession. 
Bill —  (1.)  A  bill  was  drawn  by  a 
party  for  the  accommodation  of  the 
acceptor,  and  was  indorsed  by  the 
drawer  to  another,  and  indorsed  a- 
guin  to  the  bank,  with  whom  the 
acceptor  got  it  discounted,  and  re- 
ceived the  money.     It  being  dishon- 


oured, a  third  party,  with  whom  the 
acceptor  had  business  dealings,  and 
who  then  had  funds  of  his  in  his 
hands,  came  forward  and  paid  it  for 
the    acceptor.       Circumstances    in 
which  it  was  held  that  he  had  no 
recourse  against  the  drawer,  on  the 
bankruptcy  of  the  acceptor,  as  the 
moment  he  paid  the  bill  for  the  ac- 
ceptor the  bill  was    forever  extin- 
guished.—  Ross  V,   M*Dowall  and 
others,  5th  Jan.  1798,  p.  12. 
Bill. — (2.)  A  bill  was  granted  by  a 
member  of  a  firm  in  the  company 
name,  to  a  banking  company,  with- 
out the  knowledge  of  the  company, 
for  £1000.     It  was  thereafter  re- 
newed to  the   same  individual  for 
,tl068,  being  the  principal  sum  of 
the  original   bill  and  interest.     In 
an  action  against  the  appellant  on 
the  second  bill  two  objections  weio 
stated,    1st,  No   value.      2d,  The 
bill  vitiated  by  an  erasure  and  alter- 
ation in  it  from  payable  on  demand 
to  payable  one  day  after  date.     On 
report  to  the  whole  Court,  the  Lords 
sustained  the  claim  to  the  extent  of 
the  sum  of  £1000  contained  in  the 
old  bill,  with  interest.     Reversed  in 
.  the  House  of  Lords,  without  preju- 
dice to  the  respondent's  bringing  a 
new  action  on  the  original  bill  for 
£1000.— Lee  «?.  Murdoch,  <fec.  26th 
Nov.  1801,  p.  26L 
Bona  Eides. — A  party  held  liable  in 
5  per  cent,  interest,  although  it  was 
contended   she   had   intromitted  in 
bona  fide^ — the  bona  fides  on  her 
part  not  being  clear,  in  the  circum- 
stances.— Lawson   r.  Maxwell    and 
others,  7th  April  1803,  p.  464. 

Purchaser. — Vide  Sale. 

Bond. — Vide   Cautionary    Obligation, 

and  Septennial  Limitation. 
Bonus. —  Vide  Fiar  and  Liferenter. 
Burgage. — Held  that  terce  does  not 
extend    over   that   portion    of  the 
husband's  estate  held   burgage. — 
Lawson  v.  Maxwell  and  others,   7th 
April  1803,  p.  464. 
BuKGU —  (1.)  The  magistrates  of  Ed- 
inburgh  had   a   right   of  exacting 
dues  on  all  cattle  brought  into  the 


682 


INDEX  OF  MATTERS. 


market  of  the  House  of  Muir.     The 
fleshers  of  Edinburgh  were  in  use 
to  resort  to  that  market  and  bought 
the  cattle,  which  they  brought  into 
Edinburgh  for  the  purpose  of  slaugh- 
ter and   consumption.     As    buyers 
at  the  House  of  Muir,  the  fleshers 
had  enjoyed  an  exemption  from  the 
duty  leviable  on  cattle  brought  into 
Edinburgh.     But  when  the  House 
of  Muir  market  ceased  to  be  resort- 
ed to,  and  the  graziers  and  owners 
of  cattle  sold  to  the  fleshers  directly^ 
without   resorting   to   any   market, 
the  magistrates  then  changed  their 
mode  of  levying  these  dues  (without 
consent  of  the  legislature),  by  laying 
the  custom  upon  all  bestial  brought 
into   Edinburgh,    whether    for  the 
purpose  of  being  bought  or  soldy  or 
for  the  purpose  of  being  kiUed  and 
consumed.     In  a  suspension  by  the 
fleshers,  conjoined  with  a  declarator 
by  the  magistrates,  Held  that  the 
magistrates  were  entitled  so  to  levy 
the  dues.     Altered  in  the  House  of 
Lords  as  to  find  that  it  did  not  ap- 
pear from  the  proofs  taken  in  this 
case,  that  the  magistrates  had  any 
right  to  exact  any  other  dues  than 
those  they  had  exacted  previous  to 
this  change  in  the  mode  of  levying 
them  ;  and  case  remitted  for  further 
consideration.  — .  Incorporation    of 
Fleshers  of  Edinburgh  v.  Magistrates 
of  Edinburgh,  24th  June  1802,  p. 
375. 
Burgh. — (2.)  The  sons  and  sons  in 
law    of    the    several    incorporated 
trades  of  Perth  had  the  privilege  of 
entering  their    respective   corpora- 
tions at  lower  or  illusory  dues.     By 
the   charters   erecting   the   guildry 
corporation,  the  members  of  these 
several  trades  had  a  privilege  also 
of  entering  the  guildry  upon  pacing 
smaller  dues  than  was  exacted  from 
strangers.     The  sons   and   sons  in 
law  of  the  trades  incorporation  ima- 
gining   that    they    had   a    similar 
right,  sought  to  be  entered  as  mem- 
bers on  payment  of  the  like  small 
dues:    Held   that  they   could  not 
claim  to  enter  the  guildry  except 


on  paying  the  dues  aa  strangers. — 
The  Trades  Incorporation  of  Perth 
r.  The  Guildry  Incorporation  of 
Perth,  6th  Dec.  1803,  p.  544. 

Capture. —  Vide  Insurance. 

Cautionary  Obligation —  (1.)    Vide 
Septennial  Limitation. 

(2.)  Vide  Jurisdiction. 

(3.) In  an  action  brought  against 

the  cautioners  of  the  Receiver  Ge- 
neral of  Land  Tar,  &c  for  the  pe- 
cuniary deficiencies  of  the  Receiver 
General,  it  was  alleged  in  defence 
by  the  cautioners   that  their  bond 
did  not  cover  the  money  deficiencies 
of  the  Court  of  Session  money, — 
the  duties  of  this  department  having 
been  conferred  upon  him  after  the 
date   of  their  bond,    and    without 
their  consent.      In   the    Court    of 
Session  this  defence  was   repelled, 
but  in  the  House  of  Lords  the  case 
was  remitted  to  consider  to  what 
extent  they   were   liable    for    the 
Court  of  Session   money   by  their 
bond. — Earl   of  Galloway,    «fec.  r. 
His  Majesty's  Treasury,  15th  Jan. 
1800,  p.  165. 
Cessio. — Circumstances  in  whi,ch  the 
Court  of  Session  refused  the  benefit 
of  cessio,  but  reversed  in  the  House 
of  Lords. — M'Lean  v,  Bethune,  4tli 
August  1803,  p.  540. 
Character. — Fide  Defamation,  and 

Libel. 
Church. —  In  a  question  about  the 
building  of  a  church  situated  in  a 
parish  part  burghal  and  part  land- 
ward. Held  all  the  heritors  and 
owners  of  houses  in  burgh  liable  to 
pay  a  proportion  of  the  expense. — 
Harlaw  and  others  v.  The  Heritors 
of  Peterhead,  24th  June  1802,  p. 
356. 
Clause  of  Devolution, —  Vide  Devolu- 
tion. 

of  Dispensation.— Fic?e  Re- 
moving, and  Landlord  and  Tenant. 

p'ide  Entail. 

Vide  Lease. 

Coal. —  Vide  Property. 

Collation. — Circumstanes  in  which  it 

was  doubted  whether  collation  could 
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apply,  the  succession  not  being  an 
aib  intestato  succession,  but  distri- 
butable by  an  antenuptial  contract, 
which  disponed  the  heritable  and 
moveable  estate  of  the  deceased 
among  liis  children  of  a  first  and 
second  marriage,  share  and  share 
alike. — Bannerman  v.  Bnnnerman, 
<kc.  1st  March  1805,  p.  662. 

CoMiTAS. —  Vide  Insurance,  and  Fo- 
reign  Sentence. 

Common. —  Vide  Servitude. 

Competency  of  Appeal —  Vide  Appeal. 

Competition  of  Brieves. —  Vide  Ser- 
vice, and  Devolution  Clause. 

Conditional  Offer. —  Vide  Sale,  (3.) 

Conjunct  and  Confident. —  Vide  Real 
Security,  and  Preference. 

Contract  (Construction  of). — In  re- 
gard to  the  succession  of  the  Marquis 
of  Anndndale,  the  several  parties 
interested  in  his  exccutry  after  his 
decease,  entered  into  a  contract, 
whereby  they  agreed  that  if  any  of 
them  should  predecease  the  Marquis 
(who  was  a  lunatic)  before  their 
shares  became  vested  in  them,  that 
nevertheless  their  shares  should  go 
to  their  children,  or  next  of  kin,  in- 
stead of  the  survivors.  The  agree- 
ment was  general  in  its  terms,  and 
did  not  distinguish  between  Scotch 
or  English  executry,  or  take  into 
view  the  Marquis*  domicile.  One  of 
the  contracting  parties  afterwards 
contended  that  the  contract  did  not 
refer  to  the  executry  distributable 
according  to  the  law  of  England,  but 
only  to  tiie  Scotch  executry.  Held 
the  terms  to  be  general,  and  to  com- 
prehend all  the  executry  of  the  Mar- 
quis, whether  in  England  or  Scot- 
land.— Graham  v,  Hope  Weir  and 
others,  20th  Feb.  1804,  p.  548. 

of  Sale.—  Vide  Sale,  (5.) 

Contraction  of  Debt.  —  Vide  En- 
tail. 

Contravention  of  Entail. — Vide  En- 
tail. 

Copartnership. —  (1.)  It  was  provid- 
ed in  a  contract  of  copartnership 
that,  on  the  dissolution  of  the  con- 
cern, no  division  of  the  stock  or  pro- 
fits should  take  place  until  the  debts 


due  by  the  company,  or  the  debts 
due  by  any  of  the  partners  to  the 
company,  should  be  first  paid  or 
secured.  Circumstances  in  which 
it  was  held,  that  certain  agreements 
subsequently  gone  into  by  the  part- 
ners did  not  alter  or  affect  this  pro- 
vision of  the  contract ;  and  that  a 
partner,  on  the  dissolution  of  the 
copartnery,  was  entitled  to  withhold 
and  refuse  payment  of  another  part- 
ner's share  in  the  concern,  until  a 
debt  due  by  another  company,  of 
which  he  was  the  sole  surviving 
partner,  was  paid  to  the  dissolved 
concern — ^Whitlaw  v.  Coats,  19th 
May  1800,  p.  148. 

(2.)  By  a  clause  in  a  contract 


of    copartnership,   it   was  provided 
that  a  balance  should  be  annually 
struck,  ascertaining  each  partner^a 
share  of  stock,  and  his  share  of  pro- 
fit and  loss,  and  that  this  was  to  be 
signed  and  engrossed  in  the  sede- 
runt book  of  the  company.     Ko  ex- 
act date  was  fixed  for  this;    but 
the  balance  continued  to  be  struck 
annually  in  May.     There  was  ano- 
ther clause  of  the  contract  which 
provided,  in  the  event  of  the  death 
or  insolvency  of  any  of  the  partners, 
that   it  should   be  optional  in  the 
survivors  to   wind  up  the  concern, 
or  to  pay  the  representatives  of  the 
deceased  partner,  or  the  creditors  of 
an  insolvent  one,  his  share  in  the 
concern,  as  it  was  ascertained  by 
the  last  balance.     The  last  balance 
struck  in  the  concern  was  on  lOtli 
May   1796,  giving  £8522  of  clear 
profit.     There  ought  to  have  been 
another  balance  struck  in  the  fol- 
lowing year  1797,  but  this  was  not 
done.     Mr.  Orr,  one  of  the  partners, 
foreseeing  his  own  death  as  probable, 
had  repeatedly  required  the  manager 
to  strike  the  balance  for  that  year, 
and  took  a  notarial  protest  against  his 
refusing  to  do  so.     He  died  in  the 
month  of  July  following.     Held  the 
surviving  partners  liable  to  account 
according  to  the  balance  that  ought 
to  have  been  struck  in  May  1797. 
Affirmed  in  the  House  of  Lords. — 
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Forster,  <fec.  ©.  Paterson,  <kc.  26th 
Feb.  180:>,  p.  295. 
Copartnership. — (3.)  A  copartnership 
was  empowered  as  attorne3'8  to  invest 
their  constituent's  funds  in  certain  se- 
curities, and  remit  the  interest.  They 
did  so,  but,  several  years  afterwards, 
the  company  underwent  a  change, 
by  some  of  the  old  partners  retiring, 
which  changes  were  intimated  to 
the  constituent.  The  appellant  was 
one  of  those  who  retired  from  the 
old  company.  The  new  company 
continued  to  correspond  with  and  act 
for  the  party  ;  but  there  was  no  re- 
newal of  the  power,  or  approval  of 
their  actings.  They  became  bank- 
rupt, with  his  securities  and  funds 
in  their  hands.  In  an  action  against 
the  retired  partner,  held,  in  the  spe- 
cial circumstances,  that  he  was 
liable.  —  Graham  v,  Hendersons, 
20th  Dec.  1802,  p.  42]. 

. (4.)  Vide  BUI  (2.) 

■  (5.)  A  partner  in  the  Glasgow 

Glass  and  Bottle  Work  Company 
had,  by  written  agreement  of  the 
Company,  a  one-seventeenth  share 
and  also  £100  per  annum,  allowed 
for  the  management  of  the  concern. 
Subsequent  to  this  agreement,  sepa- 
rate and  additional  branches  of  busi- 
ness were  undertaken,  of  which  the 
management  also  devolved  on  him, 
with  the  approbation  of  the  compa- 
ny. On  the  dissolution  of  the  con- 
cern, he  claimed,  in  addition  to  the 
£100,  a  farther  emolument  for  the 
management  of  these  concerns. — 
Held  him  entitled  to  this. — Hamilton 
and  others  v,  Geddes,  26th  Feb. 
1805,  p.  657. 

Crdiyes. — Fide  Salmon  Fishing,  (1.) 
(2.) 

Custom  of  Burgh. — Fide  Burgh, 

of  the  Country  as  to  a  Way- 
going Crop. —  Vide  Lease. 

Damages.  —  (1.)  Circumstances  in 
which  it  was  held  by  the  Court  of 
Session  that  a  tenant,  whose  lease 
was  reduced,  and  his  possession 
evicted  from  him,  was  entitled  to 
damages  against  the  grantors  of  the 


lease.  Reversed  in  the  House  of 
Lords,  on  the  ground  that  there  was 
fraud  in  the  transaction. — Flasket 
and  others  (Creditors  of  the  York 
Buildings  Co.)  v.  Stewart,  <fcc.  I8th 
June  180],  p.  214. 
Damages. — (2.)  for  Printing  and  Pub- 
lishing Libel. — A  letter  having  been 
published  in  the  Scots  Chronicle 
newspaper  giving  an  account  of  a 
riot  and  disturbance  in  Tranent,  and 
reflecting  on  one  of  the  deputy  lieu- 
tenants of  the  county,  held  a  libel, 
and  £300 damages  awarded — Morth- 
land  and  Johnstone  v.  Cadell,  26th 
June  1802,  p.  385.      Vide  Libel. 

(3.)  An   action   of    damages 

and  relief  was  raised  against  the  re- 
presentatives of  an  agent  for  a  supe- 
rior (his  client,)  and  the  representa- 
tives of  the  superior  himself,  after 
the  death  of  both,  for  having  given 
the  vassal  an  entry  with  a  wrong 
superior.  Held  that  an  action,  pe- 
nal in  its  nature,  did  not  transmit 
against  heirs. — Syme,  W.S.  v.  Sir 
Wm.  Erskine,  22d  July  1803,  p. 
510. 

(4.)   Vide  Defamation. 

(5.)  for  Nonfulfilment  of  Con- 


tract of  Sale. —  Vide  Sale,   (5.)  and 

Dam-Dike. —  Vide  Salmon  Fishing. 

Death-Bed. — A  party  in  1771  exe- 
cuted a  settlement  of  his  estates  to 
one  not  his  heir  at  law,  under  ex- 
press reservation  to  revoke  and  alter 
in  whole  or  in  part,  at  any  time  in 
his  life,  €t  etiam  in  articulo  nvortis. 
In  1793  he  executed  a  settlement, 
convejing  his  estate  of  Craufordland 
to  and  in  favour  of  a  different  party, 
(Mr.  Coutts)  whereby  he  expressly 
revoked  the  deed  1771  >  but  only  to 
the  effect  of  sustaining  the  convej- 
ance  of  1793.  The  deed  1793  was 
executed  on  deathbed.  In  a  decla- 
rator and  reduction  of  the  deeds 
1771  and  1793  brought  by  the  heir 
at  law,  setting  forth  that  as  the 
deed  1771  >vas  revoked  by  the  deed 
1793,  and  as  the  latter  was  execut- 
ed on  deathbed,  his  right  as  heir  at 
law  had  revived.     Held,  that  as  the 
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deed  of  1771  was  executed  ia  favour 
of  a  stranger,  she  bad  no  interest,  as 
the  deed  1793  could  not  be  said  to 
be  in  prejudice  of  the  heir ;  and 
also,  that  she  could  not  approbate 
and  reprobate  the  same  deed  (1793) ; 
and  that  this  deed  being  executed 
in  virtue  of  reserved  powers  to  alter 
on  deathbed,  was  not  reducible.  In 
the  House  of  Lords,  the  case  was 
remitted  for  reconsideration,  wiili 
considerable  doubts  expressed  as  to 
the  soundness  of  the  judgment. — 
Crauford  v.  Coutts,  «kc.  11th  July 
1799,  p.  100. 

Decree,  Foreign. —  Vide  Insurance. 

Arbitral,  Finality   of, —  Vide 

Submission. 

Deductions  from  Rent. —  Vide  Land- 
lord and  Tenant. 

Defamation. — Circumstances  in  which 
an  action  of  damages  brought  by  a 
factor  and  steward  on  an  estate  a- 
gaiufit  his  late  employer  for  injurious 
expressions,  tending  to  impeach  him 
with  neglect,  maladministration,  and 
dishonesty  in  his  office,  was  dismiss- 
ed, and  the  defence  in  justification 
of  what  was  said  as  to  his  conduct 
sustained—  Donaldson  v.  Lord  Perth, 
3d  Feb.  1800,  p.  112. 

Deed. — In  1757  a  party  executed  a 
deed  or  procuratory  of  resignation  of 
his  land  estate  in  Scotland  in  favour 
of  particular  heirs,  valid  in  all  re- 
spects, reserving  power  to  alter  at 
any  time  during  his  life,  and  even  on 
deathbed.  He  afterwards,  in  1763, 
executed  a  new  deed,  with  a  varia- 
tion in  the  destination  to  the  parties 
favoured,  applicable  to  the  scmie  e- 
state,  but  defective  in  the  solemni- 
ties required  in  conveying  heritage 
in  Scotland.  There  was  no  express 
revocation  in  this  latter  deed  of  the 
former,  but  it  was  contended  there 
was  an  implied  revocation,  from  the 
destination  being  different.  The 
Court  of  Session  held  that  the  latter 
deed,  though  not  executed  according 
to  the  solemnities  necessary  to 
convey  heritage  in  Scotland,  yet 
contained  an  obligation  or  declara- 
tion of  the  granter  B  will,  and  as  it 


was  executed  in  virtue  of  reserved 
powers,  was  good  and  sufficient  to 
found  au  action  against  the  heirs  to 
implement,  and  that  these  heirs 
having  taken  benefit  from  the  deed 
1763,  could  not  approbate  and  re- 
probate the  same  deed,  but  were 
bound  to  implement  the  obligations 
which  arose  from  their  taking  bene- 
fit.—  Wilson  V.  Henderson,  29th 
March  1802,  p.  316. 

Delegation,  Power  of — Right  of  at- 
torney to  delegate  his  powers.— 
Vide  Copartnery  (3.),  and  Attorney 
(2.) 

Delivery  of  Goods  Bought — This  must 
be  in  reasonable  time,  where  no  time 
isfixed.— FMi€Sale(5.) 

■  of  Deed. — An  heritable  bond 

was  granted  by  a  party  who  was  at 
the  time  insolvent,  on  the  under- 
standing that  the  deed  was  to  be 
kept  private,  and  no  infeftment  hav- 
ing been  taken,  or  delivery  of  the 
bond  proved,  during  the  granter  s 
life,  held  that  the  deed  itself  was 
not  preferable,  but  only  good  as  a 
pari  p<issu  claim. — Macpherson  r. 
flannay,  6tli  May  1803.  p.  475. 

Devolution  Clause. — In  the  entail  of 
the  Rosehaugh  estate,  Sir  George 
Mackenzie  provided  for  the  contin- 
gency of  that  estate  merging,  by  in- 
termarriage, into  the  Bute  family, 
by  declaring,  that  if  one  and  the 
same  person  should  happen  to  suc- 
ceed both  to  the  Rosehaugh  and 
Bute  estate,  then,  in  that  case,  if  the 
person  so  succeeding  should  happen 
to  have  a  second  son,  the  estate  of 
Rosehaugh  was  to  go  to  him.  The 
second  Earl  of  Bute  succeeded  to 
both  estates,  and,  consequently,  de- 
nuded Rosehaugh  in  favour  of  James 
Stewart,  his  second  son,  who  was 
afterwards  Lord  Privy  Seal,  and 
died  in  1800  without  issue.  His 
elder  brother,  third  Earl  of  Bute, 
had  died  before  him  in  1792,  leav- 
ing several  sons,  namely,  John,  4th 
Earl  of  But?,  and  James  Stewart 
Wortley,  the  second  son.  But,  at 
the  time  of  the  Lord  Privy  Seal's 
death  in  1800,  John,  the  fourth  Earl, 
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had  also  Beveral  sons  ;  and  the  ques- 
tioa  was,  whether,  according  to  the 
construction  of  the  destination  in 
this  entail  the  devolution  was  to  tho 
second  son  of  the  third  Earl  or  the 
second  son  of  the  fourth  Earl  ?  Held 
that  the  second  son  of  the  third  E(frl 
was  to  he  preferred  to  succeed  to 
the  estate  of  Rosehaugh,  as  the  per- 
son nearest  to  the  maker  of  the  en* 
tail.  Affirmed  in  the  House  of 
Lords.— Marquis  of  Bute  and  his 
second  Son  v,  Hon.  James  Stewart 
Wortle^,  4th  March  1803,  p.  450. 

DisGHABGE  of  Legitim. —  Vide  Legi- 
tim. 

,  Application  for, —  Vide  Bank- 
rupt and  Foreign. 

DisPEKSATiON  Clause. — An  ohjection 
having  been  stated  to  an  action  of 
removing  raised  by  a  landlord  against 
his  tenant,  that  his  infeftment  in 
the  lands,  which  was  his  only  title 
to  sue^  was  inept,  because  it  was 
not  taken  on  the  lands  them- 
selves, but  at  Castle  Brahan,  which 
was  disjoined  from  the  lands  in 
question.  Objection  repelled,  there 
being  both  a  clause  of  union  and  a 
dispensation  clause,  which  warrant- 
ed the  infeftment  so  taken. — Pin- 
layson  and  Others  v.  Innes,  28th 
Feb.  1803,  p.  443. 

Distillery  Laws. — In  a  claim  made 
by  distillers  in  Scotland  for  a  draw- 
back on  duty  allowed  for  spirits 
distilled  for  exportation  into  Eng- 
land, Held,  by  the  words  of  the 
acts  allowing  the  abatement  **  for 
every  day"  the  still  should  work, 
that  this  could  not  be  held  to 
include  Sunday,  though  the  dis- 
tillers worked  the  stills  on  Sab- 
bath, it  being  a  profanation  of  the 
laws  with  regard  to  the  Sabbath, 
which  held  it  illegal  to  work  on  that 
day,  and  therefore  that  they  could 
not  claim  a  drawback  of  the  duty 
for  spirits  made  and  distilled  on  that 
day. — Easton,  Frazer,  and  Com- 
pany V.  George  Brown  and  Others, 
Jd  April  1798,  p.  39. 

— — —  (License.)  —  A  Distiller 
having    a    distiller's    license    for 


the  manufacture  of  spirits,  which 
expired  on  10th  October  1797,  gave 
notice  to  the  Crown  on  lOth  June 
1797,  that  he  had  ceased  to  be  a 
distiller,  and  had  disposed  of  the 
same  to  a  third  party,  he  at  same 
time  having  11,500  gallons  of  spi- 
rits on  hands  ;  the  question  was, 
whether  he  could  sell  these  un- 
der his  distillery  license,  which 
was  then  current  and  not  expired, 
or  was  bound  to  take  out  a  new  li- 
cense as  for  a  wholesale  dealer,  he 
having  ceased,  de  facto j  to  be  a  dis- 
tiller ?  The  Court  of  Exchequer, 
on  a  special  verdict  of  a  jury  ar- 
gued before  them,  found  for  the  de- 
fendant in  error,  but  reversed  in 
the  House  of  Lords,  and  faeld,  that 
the  moment  he  renounced  the  cha- 
racter of  a  distiller,  he  was  bound 
to  take  out  a  license  as  a  dealer  or 
seller  of  spirits. — His  Majesty's 
Advocate  General  v.  Menzies,  7th 
June  1799,  p.  92. 

Distillery  Laws. — (Survey). — Ques- 
tion, Whether  the  officers  of  excise 
were  legally  entitled  to  make  a  survey 
of  distilleries  with  reference  to  a  nevr 
act  of  parliament  regulating  the  duties 
payable,  and  mode  of  exacting  theni, 
before  the  passing  of  the  act ;  or, 
whether  they  could  make  such  sur- 
vey under  any  previous  existing  act 
not  then  repealed  ?  By  the  Court 
of  Exchequer  in  Scotland,  held  such 
survey  before  the  passing  of  the 
act  to  bo  illegal.  Reversed  in  the 
House  of  Lords. — Hume  v.  Haigs, 
11th  June  1799,  p.  95. 

Dividends,  (Bank). —  Vide  Fiar  and 
Liferenter. 

Divorce. — In  an  action  of  divorce  for 
adultery,  brought  by  the  husband 
against  his  wife,  she  was  charged  in 
the  libel  with  having  committed 
adultery  with  two  persons  therein 
named.  In  the  proof  led,  meetings 
with  these  parties  at  night,  in  sus- 
picious circumstances,  were  proved, 
but  no  direct  proof  of  adultery.  The 
defender,  on  her  part,  sought  to 
adduce  the  alleged  paramours  as 
witnesses  in  her  favour.     The  Com- 
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xnissaries  haring  considered  the  na- 
ture of  the  proof  led,  held  them  to 
l>e    iaadmissible ;    and  this,  in  an 
advocation,  was  adhered  to  bj  the 
Court  of  Session.     On  appeal,  re- 
rersed,    and   held   that    the    socii 
criminis   were    equally   competent 
witnesses  for  the  defender  as  when 
adduced  as  witnesses  for  the  pur- 
suer,  in  an  action  of  divorce  for  adul- 
tery.—  Marshall  v.  Marshall,    8th 
April  1799,  p.  72. 
DoMiciLB,  (l.)—rt(i«  Heritable  Debt. 
— (2.) — Roger  Hog,  a  Scotchman, 
went  to  London,  and  carried  on  busi- 
ness as  a  banker  there.   He  married 
there  an  English  lady,  having  previ- 
ously entered  into  a  contract  of  mar- 
riage, settling  the  wife's  property. 
He  afterwards  purchased  an  estate 
in  Scotland,  (Newliston),  and  finally 
died  there  in  1789.     His  wife  had 
died  some  years  before  him  in  1760. 
Ho  had  then  his  house  and  business 
still  in  London,  and  had,  subsequent 
to  that  date,  entered  into  an  exten- 
sion of  the  copartnery  carried  on  in 
London  for  five  years  longer,  but  he 
had  been  always  occasionally  resid- 
ing in  Scotland,  and  was  so  at  the 
time  of  his  wife's  death,  who  died 
at  Newliston.    From  his  correspond- 
ence, an  intention  was  expressed  of 
making  Scotland  his  final  home.    In 
a    claim  made    by   the    surviving 
daughter  of  this  marriage  for  the 
mother's  share  of  the  goods  in  com- 
munion as  due  at  the  dissolution  of 
the  marriage,  by  her  death  in  1760, 
it   was,   in  answer   to  that  claim, 
contended    that  such   claim   could 
not  arise,  because  at  tliat  date  Mr. 
Hog   was    domiciled    in    England. 
(2.)  That  the  marringo  being  com- 
pleted in  England,  there  was  an  im- 
plied contract,  that  the  rights,  by 
the  laws  of  England,  arising  from 
an  English  marriage^  should  attach. 
(3.)  That  no  subsequent  change  of 
domicile  could  in  law  affect  thoso 
rights   60   fixed  ;    and,    (4.)   That 
there  was  also  an  express  contract, 
which  ought  to  be  held  as  exclud- 
ing the  claim.     The  Court  of  Ses- 


sion held  that  the  domicile  of  Roger 
Hog,  at  his  wife*s  death,  was  in 
Scotland  ;  but,  as  the  marriage  and 
the  maariage  contract  were  English, 
there  was  no  claim  for  the  mother's 
share  of  the  goods  in  communion. 
In  the  House  of  Lords,  it  was  held 
that  the  domicile  of  Roger  Hog,  at 
his  wife's  death,  was  in  Scotland — 
that  the  [dace  where  the  marriage 
was  celebrated,  or  lex  corUractui 
matrimonii,  could  not  affect  the 
claim,  and  that  the  contract  of  mar- 
riage itself  had  no  reference  to  the 
husband's  estate,  but  to  the  wife's  for- 
tune, and  did  not  declare,  although  it 
might  have  declared,  that  the  riglits 
of  an  English  marriage,  according 
to  the  law  of  England,  should  fol- 
low them  wherever  they  became  do- 
miciled, and  therefore  that  the  wife's 
third  was  claimable  by  her  daughter. 
— Lashley,  <fec.  r.  Hog,  12th  July 
1804,  p.  581. 

Election. —  Vide  "Legitim"  and 
"  Discharge." 

Encroachment  on  Servitude  of  Foot- 
path—  Vide  Servitude  of  Foot- 
path. 

Entail.  (1.) — A  reduction  of  the 
title  and  declarator  of  irritancy  of 
an  entail  wero  brought  fifty  years 
after  the  alleged  irritancy  and  con- 
travention, founded  on  the  allega- 
tion that  the  order  of  succession  of 
the  entail  had  been  inverted  and 
changed  by  an  heir  substitute  of 
entail,  who  had  possessed  the  estate 
on  apparency  for  many  years,  and 
had  then  denuded  in  favour  of  the 
next  heir  of  entail,  in  order  to  com- 
ply with  the  conditions  of  another 
tailzied  estate  to  which  he  had  suc- 
ceeded. The  defence  stated  to  the 
action,  inter  alia,  was,  that  the  de- 
fender now  enjoyed  a  prescriptive 
title  which  excluded  the  action.  The 
Court  of  Session,  on  resuming  the 
remit  from  the  House  of  Lords,  al- 
tered their  former  interlocutor,  and 
found  that  the  defender  had  pro- 
duced a  sufficient  prescriptive  title 
to  exclude,  and  that  no  contraven- 
tion had  been  committed,  and  if  it 
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had  that  it  was  purgeable,  and  had 
in  this  case  been  purged  ;  that  an 
heir  apparent  was  not  legally  capa- 
ble  of  committing  an  act  of  contra- 
vention, and  that  an  action  of  de- 
clarator of  irritancy  was  necessary, 
but  incompetent  after  his  death.  Re- 
versed in  the  House  of  Lords,  and  held 
that  the  matters  stated  in  the  pur- 
suer's summonses  were  not  relevant 
to  support  the  conclusions  therein. — 
Fullerton,  tkc.  v.  Hamilton,  3d  June 
1801,  p.  175. 

Entail--- (2.)  The  entail  of  Tillicoul- 
try contained  prohibitions  against 
selling  the  estate,  or  contracting 
debt,  or  breaking  or  innovating  the 
tailzie  in  any  way.  This  was  fol- 
lowed by  an  irritant  clause,  declaring, 
that  all  which  deeds  shall  be  null 
and  void.  Then  followed  this  re- 
solutive clause,  declaring,  that  the 
said  heirs  of  tailzie  who  might  "  con- 
travene the  said  clauses  irritant,  or 
any  ofihem^^*  adding  a  special  enu- 
meration of  these,  without  enumer- 
ating sales, — Held,  that  the  reso- 
lutive clause  in  this  entail  was  not 
sufficient  to  protect  against  the  sale 
of  the  estate.  Affirmed  in  the 
House  of  Lords. — Bruces  r.  Bruce, 
<fcc 18th  June  1801,  p.  231. 

— —  (3.)  The  question  in  this  cose 
was.  Whether  James  Menzies  was 
an  heir  of  tailzie,  and  so  included 
under  the  fetters  of  the  entail,  wliich 
were  directed  against  the  heir  of 
tailzie  alone  ;  or  to  bo  considered 
as  an  institute,  and  free  from  these 
fetters  ?  The  Court  of  Session  held 
that  James  Menzies  was  not  an  heir 
of  entail  under  the  deed  1697,  but 
a  disponee,  and,  consequently,  that 
he  had  powers  to  make  a  supple- 
mentary entail  of  the  estate.  In  the 
House  of  Lords,  case  remitted  for 
consideration. — Menzies  of  Culdares, 
he,  V.  Beresford  and  Husband,  30th 
JunelSOl,  p.  242. 

(^)—Vide  Devolution  Clause. 

(5.) — The  entail  executed  in 


this  case  contained  clauses  prohi- 
bitory, irritant,  and  resolutive, 
against  selling  or  contracting  debt ; 
and  the  question  was,  Whether  these 


clauses  respectively  were  directed 
against  the  institute,  so  as  t^  in- 
clude him  as  an  heir  of  entail  ?  The 
prohibitory  and  irritant  clauses  in- 
cluded him  expressly  by  name,  but 
the  resolutive  clause,  which  in  this 
instance  formed  a  part  of  the  same 
clause  or  sentence  with  the  irritant, 
only  made  reference  to  **  the  person 
or  persons,  heirs  of  tailzie  foresaid." 
In  an  action  at  the  instance  ot  the 
creditor  of  the  institute  against  tlie 
next  heirs  of  tailzie,  held  that  she  was 
not  liable  in  payment  of  this  debt, 
against  which  the  entail  protected. 
— Syme  v.  Dickson,  <fec.,  25th  April 
1803,  p.  471. 

Entail. — (6.)  Here,  in  the  entail  of 
Sir  Robert  Gordon,  his  eldest  son 
was  called  by  name,  and  the  heirs 
male  of  his  body  in  fee,  whom  fail- 
ing, to  a  series  of  substitutes.  The 
prohibitions,  and  irritant  and  re- 
solutive clauses,  were  directed  only 
against  the  **  heirs  of  tailzie."  Held, 
that  the  son  was  called  as  institute ; 
and,  therefore,  as  the  fetters  were 
not  directed  specially  against  him, 
he  was  not  bound  by  the  fetters  of 
the  same. — Marchioness  of  Titcli- 
fieldt?.  Gordon.— 20th  June  1800, 
p.  157. 

(7.) — Circumstances  in  which 

an  entail  was  held  not  to  contain  a 
sufficient  resolutive  clause  directed 
against  the  sale  of  the  estate. — 
Moncrieff  t?.  Cunningham  of  Ben- 
nington, 20th  July  1804,  p.  652. 

Eviction  of  Lease. —  Vide  Lease. 

Error  in  Subject  of  Contract. — 
Vide  Contract. 

ExECDTRY. —  Vide  Contract. 

Expenses  of  Process.  —  Where  tbc 
debtor  settles  with  the  cli  cnt  unk  now  u 
to  the  agent,  but  without  any  contri- 
vance on  his  part  to  defeat  ex- 
penses, the  agent  proceeds  with  the 
suit  at  his  peril. — Beatsou  v.  Jame- 
son, 5th  March  1798,  p.  27. 

Exchange  between  one  country  and 
another  in  the  payment  of  the  price 
in  sale. —  Vide  :?ale,  ( 1 .) 

Facility. — (1.)  Five  leases  of  farms 
were  granted  by  a  nobleman  to  a 
merchant     in   Brechin,    and    were 
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sought  to  be  reduced,  on  the  head  of 
facility,  fraud,  und  lesion.  Held, 
the  ciruumstcinccs  proved  in  this 
case  not  sufficient  to  set  aside  the 
leases,  though  granted  while  ezist- 
iag  current  leases  had  several  years 
to  run. — Viscount  Arburthnot  i\ 
Gillies,  18th  December  1797,  p.  ]. 

Facility. — (2.)Circumstances in  which 
a  sale  of  property  was  sought  to  be 
reduced,  on  the  head  of  facility  in 
the  granter,  and  lesion  and  circum- 
vention in  the  grantee.  Held  the 
proof,  which  was  conflicting,  not  suf- 
cient  to  set  aside  the  sale  of  the 
property  in  the  hands  of  a  bona  fide 
purchaser  from  the  party  who  was 
charged  with  the  fraud.  —  Duncan 
V.  Ritchie,  2nd  April  179B,  p.  37. 

Factob. — (1.)  Fide  Defamation. 

(2.)   F*<ie  Sale,  (6.) 

(3.)    For  Trustees.— Fide 

Trust,  (1.) 

(4.)  In  an  action  raised  for 

remuneration  to  a  factor,  where  the 
factory  drawn  out  in  his  favour  left 
tlie  amount  of  salary  tiud  remuner- 
ation blank,  and  where  it  was  stated 
by  the  factor,  on  entering  into  the 
agreement,  that  the  whole  estates 
could  not  be  managed  for  the  sum 
(£200)  proposed ;  but  that  he  would 
undertake  the  management,  leaving 
the  remuneration  uniized.  Held  biui 
entitled  to  £550  per  annum  for 
salary  and  other  expenses.  In  the 
House  of  Lords,  this  was  restricted 
to  £450  per  annum.— Duke  of 
Queensberry  v.  M'Murdo,  l4th  May 
1801,  p.  5i>5. 

Fee  and  Liferent. —  Vide  Liferent  and 
Fee. 

FiAR,  or  Liferenter. — A  truster,  by 
his  testamentary  trust-deed,  di- 
rected the  whole  144  shares  held  by 
him  in  the  Bank  of  Scotland,  to  be 
transferred  immediately  after  his 
death,  in  his  wife's  name,  in  life* 
rent,  with  power  to  her  *'  to  receive 
the  dividends  when  due.  or  becom- 
ing due,  thereon."  The  capital 
stock  itself  was  conveyed  to  the 
trustees,  ''  with  the  whole  dividends 
or  profits   therefrom   arising."      A 

VOL.  IV. 


bantu  was  declared  soon  after  the 
truster's  death,  of  £1066,  and  the 
question  was.  Whether  this  extra^ 
ordinary  dividend  fell  to  the  fiars 
or  liferenter.  The  Court  of  Session 
held  it  to  go  to  the  liferenter.  In 
the  House  of  Lords,  this  was  re- 
versed, and  held  it  to  go  to  Bars,  as 
an  accretion  to  capital. — Irving, 
«fec.  V.  Houstoun,  27th  July  1803, 
p.  521. 

FoREiGNT  Decree. — (1.)  A  decree  of 
the  Court  of  Chancery  in  England 
had  found,  in  regard  to  the  de- 
ceased's executry  in  England,  (who 
died  domiciled  there,)  that  herit- 
able bonds  were  a  charge  on  the 
personal  estate  ;  and,  consequently, 
that  an  heritable  debt  of  £2000  on 
the  deceased^s  heritable  estate  in 
Scotland  fell  to  be  deducted  in  ac- 
counting for  that  executry.  The 
executors  thereupon  brought  an  ac- 
tion of  relief  in  the  courts  of  Scot- 
land against  the  heir  of  provision  in 
the  heritable  estate.  Held  him 
liable  in  relief,  and  that  the  foreign 
decree  was  neither  resjudiccUay  nor 
had  decided  the  question  of  relief 
competent  to  the  executors  against 
the  heir,  who.  according  to  the  law 
of  lieritable  estate  and  succession  in 
Scotland,  was  liable  to  pay  that  debt. 
— Drummond,  <kc.  v.  Drummond, 
&c.,  20th  Feb.  1799,  p.  66. 

.  (2.)  Foreign  attorneys  re- 
mitted money  to  their  agents  in  this 
country  to  be  paid  by  them  to  the 
executors  of  a  deceased's  relative. 
They  would  not  hand  over  the  amount 
without  retaining  a  sum  in  payment 
of  their  accounts  as  agents  for  the 
attorneys.  In  an  action  to  compel 
payment,  an  objection  was  stated 
that  they  were  not  liable  to  account 
for  foreign  executry  in  this  country, 
but  it  was  repelled. — Bogle  and 
others  v,  Anderson,  <Scc.,  I3th  Nov. 
1801,  p.  249. 

(3.)  Action  was  brought  in  the 


Court  of  Session  against  Graham, 
residing  in  Calcutta,  who  was  the 
retired  member  of  a  firm  in  India 
which  afterwards  became  bankrupt 
2x 
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with  the  pursuer's  securities  and 
funds  in  its  possession.  Held 
him  liable  to  make  good  the  loss, 
and  that  the  Court  of  Session  had 
jurisdiction  in  the  question. — 
Graham  v.  Hendersons,  &c.,  20th 
December  1802,  p.  421. 

Foreign. — (4.)  Held  it  no  objection  in 
bankrupt  suing  for  his  discharge, 
that  he  is  and  has  been  for  many 
years  a  resident  in  a  foreign  country. 
—  Marshall,  &c.  v.  Stein,  27th 
May  1803,  p.  480. 

(5.)   A    foreign  sentence  of 

condemnation  of  enemy's  property 
is  conclusive  in  negativing  a  war- 
ranty of  neutrality  in  a  policy  of  in- 
surance, on  a  yessel  and  cargo  in- 
sured, and  the  courts  of  this  coun- 
try will  not  inquire  into  those  sen- 
tences with  the  view  to  contradict 
what  appears  on  the  face  of  them. 
—Lothian,  &c.  v.  Henderson,  Rid- 
dle, and  Go. — 11th  and  13th  July 
1803,  p.  484. 

Fraud.— (1.)  Fide  Facility,  (  1.)  and 
(2.)  and  Sale,  (2.) 

■ —  (2.)  Vide  Cessio. 

Freehold  Qualification  —  Objections 
having  been  stated  to  the  enrolment 
cf  a  freeholder  in  the  county  of 
Stirling,  in  rc>pect  that  he  had  not 
the  requisite  qualification  in  land, 
to  the  amount  and  ralue  required 
by  act  of  parliament.  Gircumstan- 
ces  in  which  this  objection  was  re- 
pelled;— his  retour  of  service  con- 
taining  sufScient  evidence  of  the 
value  of  the  lands,  distinct  from  the 
office  of  coroner  attached  to  them, 
which  office,  it  was  alleged,  was  of 
no  appreciable  value. — Davidson  v. 
Fleming,  18th  April  1804,  p.  554. 

Fishing.  —  Vide  Salmon  Fishing. 

Goods  sold  must  be  fit  for  the  pur- 
pose for  which  they  are  bought. — 
Vide  Sale,  (4.) 

-—  in  Gommunion. — Circumstan- 
ces in  which  it  was  held,  that  the 
daughter  of  Roger  Hog  was  entitled 
to  claim  the  sliaro  of  the  goods  in 
communion,  in  right  of  her  mother, 
as  at  the  dissolution  of  the  marriage 


by  her  death,  although  there  was  an 
antenuptial  contract  entered  into  in 
England,  settling  the  wife's  portion, 
and  the  marriage  was  an  English 
marriage  {vide  Domicile), — Lashley, 
<kc.  V.  Hog,  10th  and  12th  July 
1804,  p.  581. 

Hearsay  Eyidence  is  competent  in 
questions  of  pedigree  and  propinqui- 
ty.— ^M*Gallum,  &c.  v.Gampbell,  &c. 
i2thMarchl798,  p.  32. 

Heirs,  Relief  among  them. —  Vide 
Heritable  Debt. 

of  Tailzie.— F)W«  Entail. 

'  Apparent.  —  Held^  in  the 
Gourt  of  Session,  that  an  heir  appa- 
rent in  possession  was  legally  inca- 
pable of  committing  an  act  of  con- 
travention of  an  entail.  In  the 
House  of  Lords  the  case  went  off  on 
another  ground.  —  Fullerton,  «fec. 
V.  Hamilton.  —  3d  June  1801,  p. 
175. 

Male.  —  In     the    dispositive 


clause  of  a  settlement,  an  estate  was 
conveyed  to  a  person  named,  and 
the  heirs  male  of  his  body,  and 
to  another  person,  and  the  heirs 
male  of  his  body  ;  and  to  a  third 
person  named,  and  his  hcin  what" 
soever*  In  the  procuratory  of  re- 
signation the  person  last  men- 
tioned was  not  called  along  with  his 
heirs  whatsoever  or  general,  but  his 
heirs  male*  There  was  no  prohibi- 
tion against  altering  the  order  of 
succession.  The  previous  heirs 
male  had  changed  the  destination  of 
the  estate  ;  and  the  appellant,  (who 
was  not  an  heir  male  of  John  Gar- 
ruthers,  the  third  mentioned  party, 
but  the  grandson  of  a  brother  of 
John  Garruthers,  through  his  mo- 
ther, a  daughter  of  his  brother), 
claimed  the  estate.  Held,  in  the 
construction  of  the  dispositive  and 
resignation  clauses,  that  the  appel- 
lant was  not  entitled  to  the  estate. 
Affirmed  in  the  House  of  Lords — the 
Lord  Ghancellor  Eldon  stating  that 
the  dispositive  clause  was  to  be  ex- 
plained by  what  appeared  in  the 
procuratory  of  resignation. — Halli- 
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day  V,  Maxwell  and  Husband. — 
9th  June  1802,  p.  346. 

Heirs. — Import  of  the  term,  "  heirs" 
in  a  lease  ;  and  whether  it  includes 
an  heir  nominate  of  the  tenant. — 
Vide  Lease. 

Heritable  or  Moveable. — An  officer 
in  India,  and  in  the  £ast  India  Com- 
pany's Service,  remitted  home  to 
his  attorneys  in  England,  two  sums 
of  £2500  and  £3000,  with  in- 
structions  to  lay  out  the  same  in 
landed  security.  This  was  done 
accordingly,  and  the  honds  taken  in 
their  name  in  trust  for  him.  Some- 
time afterwards,  he  being  then  still 
in  India,  mado  a  will,  appointing 
trustees,  and  after  leaving  several 
legacies,  bequeathed  the  residue  to 
the  appellant,  Major  Kyde.  Mrs. 
Lindsay,  as  his  heiress  at  law, 
claimed  the  heritable  bonds,  which 
she  alleged  could  not  be  carried  by 
a  will.  Held  her  entitled  to  these. — 
Kyde  v,  Davidson,  (Lindsay's  Trus* 
tee).— 16th  May  1798,  p.  63. 

Debt. — Held,  in  regard  to  a 

person  who  died  domiciled  in  Eng- 
land, and  who  had  an  heritable 
estate  in  Scotland,  burdened  with  an 
heritable  bond  of  £2000,  that 
though  the  heritable  bond,  as  in  a 
question  in  England,  was  held,  ac- 
cording to  the  law  of  England,  a 
burden  on  the  executry,  yet  that  the 
executors  were  entitled  to  come  to 
this  country  and  claim  relief  against 
the  heir  of  the  heritable  estate,  who 
was  bound  to  take  that  estate  with 
all  its  burdens. — Drummond,  6ic.  v. 
Drummond,  &c.,  20th  February 
J  799,  p.  66. 

Security. — A  party  granted  a 


real  Security  to  his  hrother  for  a 
debt  owing  him,  on  which  no  infeft- 
ment  was  taken  until  after  the 
grantor's  death.  His  death  hap- 
pened about  three  years  after  its 
date,  when  it  was  discovered  that 
he  was  insolvent,  and  must  have 
been  so  at  the  time  of  granting  the 
heritable  bond,  on  the  ground  of  its 
being  a  fraudulent  preference,  grant- 
ed by  an  insolvent,  and  to  a  con- 


junct and  confident  person.  Cir- 
cumstances in  which  these  objec- 
tions were  repelled,  and  affirmed  in 
the  House  of  Lords. — Macpherson 
and  others  v,  Ramsay  Hannay,  6tb 
May  1803,  p.  475. 

Illegal  Combination. — Held  it  to  be 
illegal  for  the  posting  masters  in 
Edinburgh  to  enter  into  a  combina- 
tion to  raise  the  rates  of  posting.— 
Smith  and  others  «.  Scott,  8th  Jan. 
1798,  p.  17. 

Insurance. — A  ship  and  cargo  were 
insured  in  Glasgow,  (the  vessel  as 
an  American  ship,  and  the  cargo  as 
American  property),  on  her  voy- 
age from  America  to  Rotterdam. 
The  French  war  was  then  pending, 
and  the  vessel  sailed  with  all  the 
necessary  documents  on  board  which 
American  vessels  were  in  use  to 
carry,  in  terms  of  existing  treaties 
between  America  and  France,  as 
well  as  the  law  of  nations  applicable 
to  neutrals.  But  it  not  being  known 
at  Glasgow  when  the  insurance  was 
effected,  or  in  America  when  the 
ship  sailed,  that  a  muster  roll,  or 
Roll  d'Equipage,  whicb  by  a  recent 
ordinance  or  arret  of  the  French 
government  was  also  necessary  to 
be  carried  by  such  vessels,  and  not 
having  this  document  on  board,  she 
was  captured  in  the  course  of  the 
voyage,  and  condemned  in  the 
French  prize  courts  as  enemy's  pro- 
perty. In  an  action  for  the  sum  in 
the  policy,  the  defence  by  the  under- 
writers was,  that  as  the  ship  was 
condemned  as  enemy's  property, 
this  decree  was  conclusive  in  nega- 
tiving the  warranty  of  neutrality, 
and  they  were  not  liable.  Held,  by 
the  terms  of  a  relative  agreement, 
which  qualified  that  warranty,  that 
the  underwriters  bound  themselves 
to  be  liable  in  all  events.  Affirmed 
in  the  House  of  Lords,  after  taking 
the  opinion  of  the  whole  judges  of 
England.  —  Lothian  and  others  o. 
Henderson,  Riddle,  and  Company, 
&c.,  8th  June,  and  llthandl3t\i 
July  1803,  p.  484. 


692 


INDEX  OF  MATTERS. 


Interest. —  \  wilow,  in  accounting 
for  the  estate  of  her  deceased  hus- 
band, the  funds  of  which  were  uplifted 
bj  her,  was  held  liable  in  five  per 
cent,  interest,  although  she  alleged 
that  she  had  iotromitted  in  virtue  of 
an  absolute  conveyance  in  her  fa- 
vour, and  therefore  in  bona  fide.  Also, 
held  her  liable  at  the  same  rate  of 
interest  for  all  rents  recovered,  or 
which  ought  to  have  been  recovered. 
Lord  Eldon,  iu  the  House  of  Lords, 
said,  that  bona  fides  was  out  of  the 
question,  seeing  that  the  convey- 
ances were  reduced,  some  of  them 
on  the  ground  of  fraud  on  her  part. 
—Sir  Wilfred  Lawson,  &c.  v.  Max- 
well and  others.— 7th  April  1803, 
p.  464. 

Ibbitanoy,  Declarator  of, — Held,  in 
order  to  make  the  contravention  of 
an  entail  e^cctual,  an  action  of  de- 
clarator of  irritancy  was  necessary  ; 
but  that  this  action  was  incompetent 
after  the  contravener's  death. — Ful- 
lerton,  <Sz;c.  v,  Hamilton,  od  June 
1801,  p.  J  75. 

Jurisdiction. — (1.)  Held,  in  the  case 
of  an  illegal  combination  of  post- 
masters to  raise  the  rate  of  posting, 
that  the  justices  had  no  jurisdiction 
in  fixing  the  rate  of  posting. — Smith 
and  othei-s  v.  Scott,  8th  January 
1798,  p.  17. 

' —  (2.)  In  the  appointment  of  a 
parish  schoolmaster,  the  minister  of 
the  parish  dissented  to  the  person 
appointed  by  the  other  heritors.  He 
renewed  his  dissent  before  the  pres- 
bytery, who  found  him  quaUfied. 
The  minister  then  appealed  to  the 
.syond,  which  the  presbytery  having 
allowed,  the  schoolmaster  brought 
an  advocation  to  the  Court  of  iSes- 
sion.  The  synod  reversed  the  sen- 
tence of  the  presbytery,  notwith- 
standing a  sist  had  been  intimated 
to  it  ill  the  advocation,  wiiereupon 
tiie  ttchoolmaster  offered  a  petition 
and  complaint  to  the  Court  of  Ses- 
sion, and  the  following  questions  of 
law  were  debated,  i.  Whether  the 
sentence  of  the  presbytery  was  final  ? 


2.  Whether,  if  n>t  fiiKil.  Uu»  appeal 
lay  to  the  synod  and  other  hisrher 
ecclesiastical  court  ?  Or,  3.  Whe- 
ther the  appeal  was  to  the  Court  of 
Session  ?  Held  the  review  to  be  in 
the  Court  of  Session.  Reversed  in 
the  House  of  Lords,  with  opinion, 
that  the  review,  if  any,  was  com- 
petent to  tiie  higher  ecclesiastical 
courts. —  M*Culloch,  <kc,  v.  Allan, 
18th  Feb.  1800,  p.  119. 
Jurisdiction. — (3.)  In  anaction  raised 
in  the  Court  of  Session  against  the 
cautioners  of  a  debtor  of  the  crown, 
with  the  view  of  having  decree  of  con- 
stitution to  found  an  adjudication 
against  an  heritable  estate,  while 
another  action  was  pending  in  the 
Court  of  Exchequer  in  regard  to  the 
same  debt.  The  cautioners  objected 
to  the  competency  of  the  action. 
1.  Because  the  Court  of  ExchcMiuer 
had  alone  jurisdiction  in  the  mat- 
ter ;  and,  2.  Because  there  was  an 
action  already  pending  there  for  the 
debt ;  and,  therefore,  Us  alibi  pend- 
ens,  a  good  objection.  Held  the 
action  competent  before  the  Court 
of  Session,  to  the  effect  for  which  it 
was  brouglit,  to  found  diligence  by 
adjudication  against  the  heritable 
estate,  and  that  there  was  no  lis 
alibi  pendens, — Earl  of  Gallowav, 
&c.  V.  Lords  Commissioners  of  Hi^ 
Majesty's  Treasury,  15th  July  1800, 
p.  165. 

Landlord  and  Tenant.—- (1.)  Circum- 
stances in  which  the  tenant  was  held 
entitled  to  deductions  from  his  rout 
on  account  of  part  of  the  lands  being 
taken  away  to  make  public  drains 
and  roads  ;  also  to  deduction  for  the 
insufficiency  of  houses  and  steadings 
blown  dow^n  by  the  wind.  Reversed 
in  the  House  of  Lords,  and  held  the 
tenant  not  entitled  to  these  deduc- 
tions.— Kinnaird  r.  Matthewson, 
27th  December  1802,  p.  429. 

(2.)  In  an  action  of  removing, 

raised  against  tenants,  thej  stated 
several  objections  to  the  landlord*s 
title  to  sue  the  action.  Circum- 
stances in  which  these  were  repelled. 
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F i Ilia V son  and  others  v,  limes,  28tli 
Feb.  ;^J(M,  p.  443. 
Lease. — (1.)  A  tenant  entered  into  a 
lease  of  a  farm  at  Whitsunday  1791 , 
without  any  right  to  a  grain  crop 
at   his    entry.       If  the   lease   was 
broken  before  the  term  of  its  expiry, 
it  was  provided  that  the  tenant  was  to 
receive  a  full  year's  rent  on  leaving 
tlie  farm,  for  defraying  the  expense 
of  sowing  out  the  lands  that  year 
with  grass  seeds  and  clover,  and  in 
consideration   of    his    leaving   the 
whole  lands  in  grass,  and  removing 
at  Whitsunday.     Nothing  was  said 
about  a  way-going  crop,  which  he 
now  claimed.     In  the  Court  of  Ses* 
sion,  held  the  tenant  entitled  to  a 
way -going  crop.     Reversed  in  the 
House   of    Lords. — ?«facmichan    v. 
Hutchison,  5th  May  1801,  p.  170. 
(2.)    Eviction. —  Vide    Dam- 


ages for  Eviction  of  Lease. 

(3.)  This  was  a  question  si- 


milar to  No.  1.     The  lease  bore  a 
Whitsunday    entry,    and    declared 
tliat  the  tenant^s  removal,  on  the 
expiry  of  the  lease,  should  be  at 
Whitsunday,  from  the  lands,  dec.  ; 
and  it  bound  him  to  consume  the 
whole  straw   and    dung   upon   the 
lands  during  the  currency  of  the 
lease,  and  to  carry  none  of  the  dung 
away   with    him    dunng   the    last 
year  of  the  lease.     The  tenant  be- 
gan to  plough  and  to  lay  down  a 
crop  to  be  reaped  after  the  term 
(Whitsunday)  at  which  he  was  ta- 
ken bound  to  remove.     The  Court 
of  Session  held  the  tenant  entitled 
to  a  way-going  crop.     In  the  House 
of  Lords,  the  Lord  Chancellor  pro- 
nounced a  judgment,  setting  forth, 
that  the  tenant  was  not  entitled  in 
this  case  to  a  way-going  crop,   on 
the    principle   that    parties,   when 
they  enter  into  a  contract,  are  pre- 
sumed to  state  in  that  contract  the 
rights  which  each  are  to  enjoy — 
and  that  if  the  tenant  was  to  have  a 
way-going    crop  it  ought  to   have 
been  expressly  mentioned  ;  and  re- 
mit   made   with  this  declaration. — 


Scott  V.  Brodie,  <bc..  10th  March 
1802,  p.  311. 
Lease  (4.)  A  lease  was  granted  for 
thirty -eight  years  to  the  tenant,  and 
Jiis  heirSt   secluding  assignees  and 
subtenants ;  ond  if  the  tenant  was 
alive  at  the  expiry  thereof,  for  his 
lifetime,  or  for  the  lifetime  "  of  the 
heir  or  heirs  of  the  said  William 
Grieve.**      In   consequence   of  the 
tenant's  eldest  son  having  chosen  a 
different  mode  of  life,  the  tenant, 
before  his  death,  left  a  nomination 
of  heirs  in  favour  of  his  second  son, 
disponing  the  lease  to  him.     The 
landlord,   after  the  tenant's  death, 
objected  to  this,  stating  that  the  word 
"  heirs'*  in  the  lease,  meant  only  the 
heir  at  law,  and  not  heirs  of  destin- 
ation.    In  the  Court  of  Session,  the 
tenant  was  decerned  to  remove.    In 
the  House  of  Lords,  the  case  waa 
remitted   witii    considerable  doubt 
expressed  as  to  the  judgment  be« 
low. — Grieve   v.  Cuninghame,   <fec. 
19th  June  1804,  p  571. 

(5.)  Reduction  of— 1  wfe  Fa- 


cility. 

Leoitim.  —  (1.)  Circumstances  in 
which  it  was  held,  thixt  a  party  en- 
titled to  legitim  had  discharged  that 
claim  subsequent  to  his  father's 
death,  although  not  by  tlio  dis- 
charges granted  in  his  lifetime. — 
Hog,  <S&c.  V.  Thwuytes,  <kc  24th 
June  1802,  p.  364. 

(2.)  Circumstances  in  which 

it  was  held  that  a  party  claiming  suc- 
cessfully her  legitim,  that  that  claim 
must  suffer  abatement  of  whatever 
sums  she  may  have  received  during 
her  father's  life,  as  a  part  of  her  por- 
tion, and  that  she  could  not  cl  lim 
the  farther  provisions  left  by  her 
father  at  his  death.  2.  That  in  ac- 
counting for  this  legitim,  the  debt 
due  by  the  father  to  his  eldest  son 
must  be  deducted. — Lashley  «.  Hog, 
10th  and  12th  July  1804,  p.  581. 
(3.)  In  the  House  of  Lords, 


in  deciding  the  above  case,  it  was 
laid  down,  that  if  the  legitim  could 
not  be  disappointed  bv  the  father, 
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bj  a  regular  testamentary  disposi- 
tion, so  neither  could  it  be  so  by 
the  transfer  of  bank  stock  made  by 
tbe  father  in  his  son's  name,  imme- 
diately before  his  death. — Above 
case,  Lord  Eldon's  speech,  p.  638, 
et  seq. 

Liferent  and  Fee. — Deeds  were  exe- 
cuted by  the  granter,  conveying 
heritable  estates  to  his  natural  son, 
in  liferent,  for  his  liferent  use  only, 
(in  another  deed  for  his  liferent  use 
allenarly),  and  to  the  heirs  law- 
fully to  be  procreated  of  his  body  in 
fee."  Held,  in  a  question  with  cre- 
ditors, that  the  substantial  fee  was 
in  the  children,  and  not  in  the  fa- 
ther. — ^Smith,  <fcc.  V.  Newlands,  <fec., 
26th  April  1798,  p.  43. 

Libel. — In  an  action  of  damages 
raised  for  publishing  a  letter  in  a 
newspaper,  found  to  be  a  libel, 
Held  it  not  relevant  to  charge  one 
who  was  alleged  to  be  editor,  **  as 
legal  adviser  or  abettor  of  that  pa- 
per, or  as  held,  or  believed,  and  un- 
derstood to  be,  concerned  in  it." 
It  was  also  much  debated,  whether 
the  same  party,  supposed  to  be  the 
editor  of  the  newspaper,  could  be 
legally  held  responsible,  he  hav- 
ing ceased  to  act  as  editor  some- 
time before.  Held,  that  as  ho 
still  continued  to  take  a  concern  in 
the  newspaper,  and  conducted  tlie 
London  correspondence,  and  occa- 
sionally contributed,  he  was  respon- 
sible.— Morthland  and  Johnstone  v. 
Cadell,  26th  June  1802,  p.  385. 

Lis  Alibi  Pendens. — Fide  Jurisdic- 
tion. (3.) 

Mandate  —  Vide  Retention. 

Marriage,  Constitution  of. — A  party 
alleged  himself  to  be  the  lawful  son 
of  George  Heriot,  second  son  of  Ro- 
bert Heriot  of  Ramornie,  and  served 
himself  heir  to  his  deceased  fa- 
ther, before  the  bailies  of  Canon- 
gate.  In  the  reduction  of  this  ser- 
vice, on  the  head  of  illegitimacy, 
held,  that  the  appellant  had  failed 
to  adduce  sufficient  proof  that  his 


mother  was  lawfully  married  to  his 
reputed  father  by  celebration  by  a 
clergyman,  or  by  cohabitation  as  man 
and  wife,  or  by  general  repute. — 
Heriot  v.  Maitland  Mackgill,  <kc. 
29th  April  1799,  p.  77- 
Minority. — In  an  action  of  declarator 
of  contravention  of  an  entail,  the 
defence  stated,  tn^er  alic^  was,  that 
the  defender  held  a  prescriptive  title 
which  excluded  the  action.  The 
reply  to  this  defence  was,  that  the 
period  of  the  pursuer's  minority  be- 
hoved to  be  deducted.  It  was  an- 
swered, that  an  heir  substitute  of 
entail  could  not  plead  minority.  A 
majority  of  the  Court  of  Session  held 
that  the  next  heir  substitute,  that  is, 
the  party  entitled,  as  the  verus  do- 
minuSf  to  take  up  the  estate,  on 
failure  or  contravention  of  the  im- 
mediately preceding  heir  of  entail, 
was  entitled  to  plead  minority,  but 
that  remote  substitutes  were  not. 
In  the  House  of  Lords  the  judgment 
was  reversed  on  another  ground, 
namely,  the  want  of  title  in  the  pur- 
suer ;  it  appearing  that  the  pursuer 
was  not  the  nearest  or  next  heir  sub- 
stitute entitled  to  succeed,  which 
was  the  title  set  forth  in  her  sum- 
monses, but  a  remote  heir  substitute. 
— Fullerton,  &c.  v.  Hamilton,  3d 
June  1801,  p.  175. 


Neglect- 


-Vide   Agent   and    Client, 


Offer  and  Acceptance — Vide  Sale, 
(3.) 

Pactum  Illicitum. —  Vide  Sale,  (7.) 

Part  and  Pertinent. —  Fide  Servitude 
of  Pasturage. 

Particeps  Criminis. —  Vide  Proof,  and 
Socii  Criminis. 

Penal  Actions  do  not  transmit  against 
heirs. — (1.)  Vide  Damages,  (3.) 

(2.)   Vide  Irritancy. 

Penalties  in  an  Adjudication.  —  In 
discharging  a  debt  due  to  the  trust 
on  adjudication  and  decree,  the  fac- 
tor,  who  was  also  a  trustee,  gave 
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down  £499  of  penalties,  in  settling 
with  the  debtor.  In  an  action  rais- 
ed for  this  sum,  25  years  thereafter, 
the  Court  of  Session  held  the  party 
liable,  but  the  House  of  Lords  re- 
versed this  judgment,  and  dismissed 
the  action. — Douglas  v,  Murray  and 
others,  29th  Dec.  1797,  p.  4. 

Postmasters. — Fide  Illegal  Combina- 
tion. 

Power  of  Attorney.  —  Vide  Copart- 
nery, (3.) 

Pre-emption  Clause.  —  Vide  Real 
Burden. 

Prescriptive  Possession. —  Vide  Pro- 
pinquity. 

Tii\e.^Vide  Servitude,  (I.) 

— —  or  Immemorial  Usage. — Fide 
Salmon  Fishing,  (4.) 

rRESCRiPTiON. — (1.)  A  declarator  and 
reduction  was  brought,  founded  on 
an  alleged  contravention  of  an  en- 
tail, by  an  heir  of  entail,  in  conse- 
quence of  the  order  of  succession 
therein  set  fortli  having  been  invert- 
ed and  changed,  and  the  positive 
prescription  having  run  on  the  title 
so  made  up,  it  was  stated  in  defence 
that  the  defender  had  thereby  ac- 
quired a  prescriptive  title  which  ex- 
cluded the  action.  Held  in  the 
Court  of  Session  that  the  defender 
had  produced  sufficient  prescriptive 
title  to  exclude  the  action.  In  the 
House  of  Lords  this  interlocutor  was 
reversed,  but  only  to  the  effect  of 
substituting  another  in  its  place,  de- 
claring that  the  matters  contained  in 
the  pursuer's  summonses  were  in- 
sufficient to  support  the  conclusions 
therein  set  forth. — Fullerton,  <kc.  v. 
Hamilton,  3d  June  1801,  p.  175. 

(2.)  Held  that  a  right  of  cruive 

fishings  was  established,  although 
the  respondents  had  produced  no 
title  to  the  salmon  fishing,  but  only 
«  charter  from  the  crown  conveying 
the  lands  cum  piscationibtAS^  followed 
by  immemorial  usage  of  such  fish- 
ing.— Johnstone  and  others  v,  Stotts, 
18th  Feb.  1802.  p.  274. 

(3.)  Circumstances  in  which  a 


servitude  of  common  was  held  not 
to  have  been  acquired  by  prescrip- 


tive possession.  —  Rutherford  v, 
Stormonth,  25th  July  1803,  p.  515. 

Prbscription. — (4.)  In  a  declarator  of 
property  in  regard  to  the  coal  under 
the  land,  which  had  been  disjoined 
from  the  property  of  the  land,  by  the 
superior  reserving  it  to  himself  in  sell- 
ing the  land,  held  where  the  one  had 
a  charter  earlier  in  date  expressly 
mentioning  the  coal  upon  which  the 
long  prescription  had  run,  but  no 
possession  ;  and  the  other  had  also 
a  charter  expressly  conveying  the 
coal,  fortified  by  prescriptive  posses- 
sion and  working  the  coal,  that  the 
latter  had  ri^ht  to  the  coal — An- 
deison  v.  Cadells,  27th  July  1803, 
p.  532. 

Privileges  of  Trades  Incorporations. 
—  Firf«  Burgh,  (2.) 

(Exclusive)    of  the    Writers 

to  the  Signet  in  regard  to  business 
before  the  Court. — The  Writers  to 
the  Signet  v.  Solicitors  before  the 
Supreme  Courts,  7th  April  1802,  p. 
326. 

Process. —  (1.)  A  party  who  was 
summoned  for  £3.  58.  lOd.  called  on 
the  pursuer  at  his  place  of  business, 
and  not  finding  him  at  home,  paid 
the  amount  to  his  clerk,  and  at 
same  time  offered  payment  of  what- 
ever expenses  might  be  incurred. 
The  principal  sum  was  accepted  and 
receipt  granted,  but  the  expenses 
were  declined,  as  the  clerk  did  not 
know  their  amount.  There  was  no 
contrivance  on  the  part  of  the  de- 
fender to  settle  with  the  client  out 
of  the  knowledge  of  his  agent. 
The  agent,  however,  proceeded  and 
took  decree  in  the  action  in  absence, 
and  sent  the  defender  a  note  of  the 
expenses  (£3.  lis.  3d.),  and  raised 
homing  and  charged  thereon.  The 
defender  suspended,  but  was  found 
liable  in  the  amount,  with  the  whole 
costs  of  suit,  amounting  to  £35.  In 
the  House  of  Lords  this  was  revers- 
ed, on  the  ground  that  there  was  no 
contrivance  on  the  debtor's  part  to 
settle  with  the  client  without  the 
knowledge  of  the  agent,  and  was 
only  liable  for  the  amount  of  ex- 
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pcnses  due  at  the  time  he  tendered 
the  amount. — Beatson  v.  Jameson, 
5th  March  1798,  p.  27. 
Procbss.  (2.)  A  second  summons  was 
raised  at  same  time  with  a  reduction 
and  declarator  of  contravention  of 
an  entail,  having  in  view  to  declare 
the  iiTitaucj.  It  had  been  allowed 
to  stand  over  without  any  conjunc- 
tion, until  after  the  decision  in  the 
Court  of  Session  and  the  House  of 
Lords  in  the  first  summons,  when  it 
was  for  the  first  time  sought  thut  it 
should  be  conjoined.  This  was  re- 
fused as  incompetent  in  hoc  statu, — 
Fullerton,  kc.  t,  Hamilton,  3d  Juno 
1801,  p.  175. 

(3.)  In  a  claim   of  damages 

for  the  eviction  of  a  lease  from  tho 
tenant,  the  Court  of  Session,  before 
any  sum  was  declared  to  be  due,  or 
damage  ascertained,  on  motion  made 
for  to  allow  decree  to  go  out  to  the 
effect  of  allowing  adjudication  to  be 
led  against  the  heritable  estate,  de« 
cemed  in  terms  of  the  conclusions  of 
the  libel  to  that  effect,  reserving  all 
objections  contra  executionem.  — 
Flasket  and  others  v.  Stewart,  ike. 
18th  June  1801,  p.  214. 

(4.)    Objection  was   stated  to 

the  summons  in  action  of  damages, 
that  three  weeks  after  it  was  served 
a  new  summons  was  raised  and  sig- 
neted,  and  to  which,  as  was  alleged, 
was  affixed  the  date  of  the  first  sum- 
mons ;  and  this,  it  was  alleged,  was 
done  in  order  to  remedy  a  defect  in 
that  summons.  Held  the  objection 
not  good. — Morthland  and  Johnstone 
V.  Cadell,  2Cth  June  1802,  p.  385. 

(5.)    Vide  Summons. 


was  proprietor  at  the  time  menfior- 
ed,  Tho  witness  refuse*!  lo  produce 
these,  in  respect  that  it  would  dis- 
close his  own  private  affairs.  The 
Court  found  him  bound  to  allow  in- 
spection of  the  books  to  the  comrai>- 
sioner,  and  to  take  excerpts.  On 
appeal  by  tho  witness  this  was  af- 
firmed.—Paul  V.  Cadell,  30th  May 
1799,  p.  89. 

Proof. — (2.)  Found,  in  regard  to  bank 
stock,  it  competent  for  the  pursuers 
to  prove  the  alleged  trust  with  re- 
gard to  these  bank  shares,  only 
scripto  vel  juramento.  And  in  the 
House  of  Lords  held  that  the  trust 
disposition  of  the  father,  leaving  il.c 
personal'  estate  to  the  son,  for  the 
purpose  of  being  laid  out  in  land, 
to  be  entailed,  and  the  declaration 
(deposition)  of  the  son  in  regard  to 
the  bank  stock,  were  evidence  of  tie 
trust — Lasbley,  Ac.  r.  Hog,  1 0th 
and  12th  July  1804,  p.  581590. 

(3.)  In  an  action  of  divorce  for 

adultery  brought  by  the  husband 
against  his  wife,  she  was  charged 
with  having  committed  adultery 
with  persons  named.  After  proof 
on  the  pursuer's  part,  she  offered  to 
adduce  the  alleged  paramours  as 
witnesses  in  her  favour ;  Held  in 
the  Commissary  Court  and  Court 
of  Session  that  this  was  incompetent. 
Reversed  in  the  House  of  Lord>, 
and  held  them  to  be  admissible. — 
Marshall  r.  Marshall,  8ih  April 
1799,  p.  72. 

Propeutt. —  (1.)   Vide  Servitude  of 
Pasturage. 

(2.)   Vide  Servitude  of  Com- 


Proof. — (1.)  In  an  action  of  damages 
for  libel  brought  against  two  parties, 
the  one  the  publisher,  the  other  the 
editor  and  proprietor  of  the  Scots 
Chronicle  newspaper,  the  defence 
stated  by  the  latter  was,  that  he  was 
not  the  editor  and  proprietor  of  that 
paper.  A  witness  (the  appellant) 
was  summoned  as  a  haver  to  produce 
all  the  account  books,  ledgers,  <tc. 
prior  to  his  becoming  the  p?oprietor, 
in  order  to  prove  that  tho  ilefcnder 


mon. 

(3.)  In  a  competition  lor  the 

property  of  the  coal  between  parties 
holding  charters  in  which  the  coui 
was  mentioned,  and  upon  which  prt" 
Bcription  had  run,  held  that  the  coal 
belonged  to  the  one  who  had  pi>s- 
sessed  the  coal  by  working  it,  sup- 
ported as  this  wab  by  the  su;te  of  the 
titles,  where  the  property  of  the  coil 
had  always  been  conveyed  distinct 
from  the  property  of  the  land  from 
which  it  had  been  disjoined  by  the  bu- 
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perior  having  reserved  it. — Anderson 
V.  Cadells,  27tli  July  1803,  p.  532 

Quantum  Meruit. —  Vide  Recompense, 
and  Factor. 

Keal  Burden. — In  a  contract  of  feu 
between  the  superior  and  vassal, 
there  was  no  pre-emption  clause,  but 
it  had  been  understood  that  this  was 
to  exist  as  an  inherent  part  of  the 
i-ight,  and  subsequently,  in  a  con- 
veyance by  the  vassal  to  his  brother 
of  the  subject,  this  was  established 
by  the  latter  granting  a  bond  be- 
coming bound  to  give  the  superior 
the  first  option  of  the  purchase. 
This  latter  party  was  never  infeft, 
nor  had  the  pre-emption  clause  ever 
become  a  part  of  the  titles  by  in- 
serting it  in  the  infeftmeuts  or 
otherwise.  Held  in  the  Court  of 
Session  that  this  right  of  pre-emp- 
tion, in  virtue  of  the  back  bond,  was 
not  a  real  burden  on  the  lands,  and 
could  not  be  effectual  against  credi- 
tors. In  the  House  of  Lords  the 
case  was  remitted  for  reconsidera- 
tion.— Preston  r.  Earl  of  Dundonald, 

<kc.  loth  April  1802,  p.  331 Note. 

Under  this  remit,  the  Court  of  Ses- 
sion found,  that  had  the  clause  of 
pre-emption  in  the  back  bond  been 
inserted  in  the  titles  and  infeftments 
of  the  said  lands,  it  would  have  con- 
stituted a  real  burden  ;  but,  as  it 
was  not  inserted,  theie  was  no  real 
burden  constituted  ;  but  as  to  the 
personal  obligation  itself,  the  Court 
fuund  tiiat  as  the  person  who  grant- 
ed the  back  bond  had  only  a  per- 
sonal right  to  the  lands  in  question, 
wijicii  never  was  completed  in  his 
favour,  or  in  favour  of  that  of  his 
successor,  therefore  that  personal 
right  remained  qualified  by  the 
condition  in  the  back  bond,  giving 
the  right  of  pre-emption  to  the  su- 
perior, and,  therefore,  that  the  dili- 
gence of  the  vassal's  creditors  could 
only  attach  the  property  subject  to 
that  personal  right. — See  Fac.  (.'oil. 
\iii.  p.  456. 
Security. — Vide  »^ecurity. 


Recompense. — Vide  Factor,  (4.) 

Removing. —  Vide  Landlord  and  Ten- 
ant. 

Relevancy. — Held  it  not  relevant,  in 
an  action  of  damages  for  publication 
of  a  libel  in  a  newspaper,  to  charge 
one  of  the  defenders,  who  was  alleg- 
ed to  be  editor,  "  as  legal  adviser  or 
"  abettor  of  that  paper,  and  held,  or 
**  believed,  and  understood  to  be 
*  concerned  in  it.*' — Morthland  and 
Johnstone  r.  Cadell,  26th  Junel802, 
p.  385. 

Relief. — Vide  Trust. 

Resolutive  Clause.—  Vide  Entail. 

Res  Judicata. —  (1.)  Circumstances  in 
which  a  former  decree  was  not  held 
to  be  a  res  judicata  in  bar  of  tl.e 
action.  —  Marchioness  of  Titchfiold 
tr.  Gordon,  20th  June  1800,  p.  157. 

(2.)  Circumstances  in   which 

the  Court  sustained  the  defence  of 
res  judicata,  but  this  was  reversed 
in  the  House  of  Lords — Arbuthnott 
and  Gillies  ».  ^•cott,  25th  May  1802, 
p.  337. 

(3.)  Circumstances  in  which 


the  defence  oi  res  judicata  was  dis- 
regarded, the  decree  formerly  ob- 
tained being  in  an  action  not  with 
the  same  party. — Halliday  t?.  Max- 
well, 9th  June  1802,  p.  348. 

Retention.— (1.)  Vide  Copai*tnery,(  I .) 

: —  (2.)  Circumstances  in  which 

agents  in  this  country  of  foreign  at- 
torneys to  whom  money  had  been 
remitted,  for  the  purpose  of  paying 
it  over  to  executors,  was  not  entitled 
to  retain  a  sum  to  cover  their  ac- 
counts against  the  foreign  attorney  s. 
— Bogle  and  others  t?.  Anderson, 
kQ.  13th  Nov.  1801,  p.  249. 

Retour,  Construction  of  the  '*  Valent" 
Clause  in  u  Retour. — See  Freehold 
Qualification. 

Revocation,  Clause  of. —  (1.)  Vide 
Deathbed. 

(2.)   Vide  Deed. 

Sale.—  (l.)  Timber  having  been  sold, 
but,  in  consequence  of  the  buyer's 
insolvency  before  delivery,  they 
wrote  the  sellers  to  sell  it  as  on 
their   account.     Held   that   in  this 
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sale,  the  price  received  for  the  tim- 
ber, and  the  price  agreed  to  be  paid 
by  the  original  buyers  was  to  bo 
taken  into  account  along  with  the 
difference  of  exchange  or  value  of 
money  as  between  St.  Petersburgh 
and  London,  when  the  timhcr  was 
offered  back,  and  when  it  was  first 
sold, — the  amount  being  stated  in 
Russian  money. — McLeans  v.  Thor- 
ley,  Bolton  and  Co.  and  Attorney, 
26th  Feb.  1798.  p.  22. 

Sale. — (2.)  Circumstances  in  which  a 
sale  of  property  was  sought  to  be 
reduced,  on  the  head  of  facility  in 
the  granter,  and  lesion  and  circum- 
vention in  the  grantee.  Held  the 
proof  (which  was  conflicting)  not 
sufficient  to  set  aside  the  sale  of  the 
property  in  the  hands  of  a  bona  fide 
purchaser  from  the  party  who  was 
charged  with  the  fraud. — Duncan 
».  Ritchie,  t>d  April  1798,  p.  37. 

(3.)    In   a  sale   of  spirits,   the 

buyer  wrote  the  seller,  making  pro- 
posals for  purchasing  spirits,  and 
requesting  to  know,  in  course  of 
post,  the  lowest  price  at  which  he 
would  sell  the  spirits  for  cash.  The 
seller  replied  that  he  would  give  him 
the  spirits  at  3s.  2d.  for  cash,  and 
3s.  4d.  at  three  months  credit  ;  and 
requesting  to  know,  in  course  of 
posit  whether  he  would  accept.  The 
buyer  did  not  reply  in  course  of 
post,  nor  for  six  days  thereafter, 
when,  in  the  interval,  the  price  of 
spirits  bad  risen  in  the  market.  The 
seller  then  wrote  him  that  he  could 
not  then  sell  him  the  spirits  at  the 
prices  mentioned.  In  an  action  of 
damages  for  nonfulfilment,  held  him 
liable  ;  reversed  in  the  House  of 
Lords,  on  the  ground,  that  as  the 
condition  on  which  the  offer  was 
made  was  not  complied  with,  the 
appellant  was  entitled  to  consider  it 
at  an  end. — Stein  t;.  Farries,  24th 
March  1800,  p.  131. 

■  (4.)   Certain  potashes  were  re- 

presented by  the  sellers  as  of  equal 
efficacy  with  the  American  potash, 
for  bleaching  and  whitening  clothes. 


and  much  cheaper.  The  buyer 
bought  several  casks  on  the  faith  of 
this  representation.  In  using  them, 
they  whitened  the  clothes  equally 
well,  but  the  goods,  after  being 
sent  home  and  unpacked,  when  ex- 
posed to  the  atmosphere,  lost  their 
white  colour,  and  assumed  a  reddish 
or  bluish  colour,  according  to  the 
humidity  of  the  atmosphere.  In  an 
action  for  the  price,  conjoined  with 
an  action  of  damages  raised  by  the 
buyer,  held  that  she  was  not  liable 
in  the  price,  but  entitled  to  damages, 
and  damages  awarded  accordingly. 
Bimie  and  Co.  o.  Weir,  16th  May 
1800,  p.  144. 

Sale. — (5.)  A  sale  of  twelve  puncheons 
of  spirits,  distilled  from  molasses, 
was  bargained  for,  and  four  punch- 
cons  delivered.  The  buyer  continu- 
ed urging  the  delivery  of  the  n- 
mainder  until  after  an  act  of  parlia- 
ment was  passed  on  18tli  Dec 
1795,  prohibiting  distillation  of 
spirits  from  molasses,  and  annulling 
all  bargains  or  contracts  for  the 
delivery  of  such.  The  sellers  in 
consequence,  refused  to  furnish  the 
spirits,  and,  in  an  action  of  damages, 
stated  the  act  of  parliament  as  their 
defence.  Held  in  the  Court  of 
Session  that  there  was  no  evidence 
to  show  that  they  were  bound  to 
deliver  before  the  18th  Dec.  J  795. 
Reversed  in  the  House  of  Lords,  and 
held,  that  from  the  correspondence 
adduced,  the  sellers  were  boimd  to 
deliver  the  remaining  puncheons 
within  a  reasonable  time,  and  there- 
fore before  the  passing  of  the  act, 
and  remit  made  to  assess  the  dama- 
ges.— Philips  V,  Blair  and  Martin, 
16th  Nov.  1801,  p.  256. 

(6.)    Circumstances  in  which  it 

was  held  that  the  purchase  of  goods 
by  a  merchant  in  Glasgow,  for  eiport 
to  a  foreign  merchant,  was  such  as 
made  the  foreign  merchant  liable  to 
the  party  from  whom  the  goods 
were  bought ;  although  it  was  con- 
tended that  a  foreign  merchant,  who 
procures  goods  from  a  correspondent 
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in  this  country,  to  whom  ho  allows  a 
commission,    was    not    so    directly 
liable.     Reyersed  in  the   House  of 
Lords,    and  held   that   the   foreign 
merchant  was  not  liable  in  the  spe- 
cial  circumstances   of  this  case. — 
Wilkie  V.  Greig,  1st  Dec.  1801,  p. 
265. 
Sale. — (7.)  A  party  was  appointed  a  de- 
pute clerk  of  tlie  Bills,  by  an  agree- 
ment which  amounted  to  a  sale  of  the 
office.  The  party  was  to  pay  £2700, 
one  half  in  cash,  the  other  by  a  right 
to  two- fifths  of  the  fees.    Thereafter 
new  fees  were  appointed  to  bo  ex- 
acted, increasing  materially  the  re- 
turns  of  the  office.     Held  by  the 
Court  of  Session  that  the  agreement 
was  good  as  to  the  old  fees,  but  not 
as   to  the  additional  or   new  fees. 
The  party  acquiesced  in  this  judg- 
ment, but   his   opponent   took   the 
case,  as  to  the  new  fees,  to  the  House 
of  Lords.     Held  in   the   House  of 
Lords,  that  as  tlie  respondent  had 
not  appealed  against  the  interlocutor 
sustaining  the  legality  of  the  agree- 
ment,  no  judgment  could  be  pro- 
nounced    on    that    question ;     but 
strong  opinion  intimated  that  such 
sales  and  agreements  were  illegal. 
— Stewart  r.  Miller,  25th  Feb.  1802, 
p.  286. 
Salmon  Fishing. — (1)  1 .  Circumstances 
in  which  a  new  mode  of  fishing,  by 
means  of  doachs,  was  construed  to 
fall  within  the  description  of  a  cruive 
fishing,  and  subjected  to  the  rules 
and  regulations  of  the  statutes  re- 
gulating that  mode  of  fishing,  and 
therefore,  that  certain  blind   eyes, 
and  other  artificial  obstructions  used, 
must  bo  removed  as  illegal.   2.  That 
this  right  of  cruiye  fishing  was  esta- 
blished,  although   the   respondents 
had  produced  no  title  to  the  salmon 
fishing,  but  only  a  charter  from  the 
crown,  conveying  the  lands  cum  pis- 
cationibuSy  followed  by  immemorial 
usage  of  such    fishing. — Johnstone 
and  others  v.  StotU,  18th  Feb.  1802, 
p.  274. 
(2.)    The   upper   heritors  on 


the  river  North  Esk  complained  of 
a  dam  dike    erected   by   a    lower 
heritor,  of  a  certain  construction  and 
height,   without   openings    or  gaps 
being  left  to  allow  a  passage  for  the 
fish  upwards,  and  apparently  to  be- 
nefit his  own  fishings  below,  rather 
than  the  mills  which  it  was  professed 
to  serve.    The  defence  to  the  action 
was,  1.  res  judicata;  and,  2.  imme- 
morial possession  of  the  dam  dike 
as  so  constructed,  which  was  neces- 
sary for  the  supply  of  the  defender's 
mills  with  sufficiency  of  water.   The 
Court  of  Session,  after  a  proof,  sus- 
tained the   defences.     Reversed  in 
the  House  of  Lords. — Arbuthnott  and 
others  v.  Scott  and  others,  25th  May 
1802,  p.  337. 
Salmon  Fishing. — (3.)    Mr.   Hunter's 
lands  of  Seaside  were  situated  on  the 
Tay,  fifteen  miles  below  the  city  of 
Perth,  where  that  river  is  about  two 
miles  broad  at  full  tide, but,  when  the 
tide  retired,  the  proper  channel  of 
the  river  was  only  about  half  a  mile 
broad,   and,   consequently,   a  great 
area  of  fifteen  acres  of  sand  was  left 
dry.     On  these   sands   Mr.  Hunter 
made  an  enclosure    by   means    of 
stakes  and  netting,  contrived  in  such 
a  manner  as  to  open  when  the  tide 
flowed,  and  shut  when  it  ebbed.  He 
alleged,  that  as  the  water  was  always 
salt  at  that  place,  and  as  the  acts  of 
parliament  did  not  apply  to  arms  of 
the  sea,  or  to  friths  or  estuaries,  but 
only  to  livers,  he  had  right  to  erect 
these  stake  nets.  Held  that  the  upper 
heritors  were  entitled  to  interdict 
against  the  erection  of  these  stake  nets. 
Affirmed  in  the  House  of  Lords. — 
Hunter  and  others  v.  Earl  of  Kinnoul 
and  others,  9th  May  1804,  p.  561. 
'  (4.)  (1.)  Circumstancesin which 

an  interdict  was  refused  tobe granted 
to  prohibit  the  same  kmd  of  machin- 
ery by  stake  nets  some  ten  nules 
farther  down  the  Tay  than  Mr.  Hun- 
ter's, where  the  Tay  widened  into 
the  frith  or  sea,  but  bill  passed  to 
try  the  question.  (2.)  That  the  deci- 
sion in  Mr.  Hunter's  case  was  no 
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res  judicata  bo  as  to  conclude  the 
questioD. — Earl  of  KioDou],  <kc.  v, 
Dalgleish  and  Lessees  ;  and  Earl  of 
KInooul,  <&c.  V.  Hon.  Mr.  Maule,  and 
Gray  his  Tenant,  Feb.  1805,  p.  671. 

Salmon  Fishing. — (5.)  The  lessees  of  a 
salmon  fishing  on  the  riverLeven hav- 
ing resorted  to  a  mode  of  fishing  by 
means  of  fixed  stobs  and  nets  placed 
at  the  moutli  of  the  river,  so  closely 
together,  ami  the  nets  so  close  in 
the  meshes  as  to  prevent  the  fish 
from  getting  up  the  river.  Held  in 
the  Court  of  Session  that  as  no  right 
to  a  cruivo  fishing  was  shewn,  ho 
was  not  entitled  to  exercise  this 
right  of  fishing  by  those  stake  nets 
in  virtue  of  immemorial  use  only. 
In  the  House  of  Lords  remitted  to 
reconsider,  1.  Whether  the  statutes 
in  regard  to  cruive  fishing  could 
apply  to  this  mode  of  fishing  ;  and, 
2.  Whether  immemorial  usage  of 
such  fishing  could  be  destroyed  or 
affected  by  its  merely  bearing  an 
analogy  to  cruive  fishing. — Sir  James 
Colquhoun  v.  Provost  and  Magi- 
strates of  Lumbarton  and  others, 
18th  June  IhOl,  p.  221. 

Schoolmaster.  —  Vide  Jurisdiction, 

(2.) 

Septennial  Limitation. — A  decree  in 
absence  had  been  obtained  against 
the  representative  of  a  cautioner  in 
a  bond,  within  the  seven  years,  to- 
gether with  certain  correspondence 
had  with  his  factor  seeking  delay  to 
pay  the  debt.  Held  the  correspond- 
ence seeking  delay  sufiicient  to  elide 
the  prescription,  though  no  **  legal 
diligence,"  in  the  senee  of  the  sta- 
tute, had  followed  on  the  debt  within 
the  seven  years. — Riddick  ©.  Doug- 
las, Heron  and  Co.,  2d  April  1800, 
p.  133. 

Servitude  of  Sea- Ware. — An  action 
of  declarator  having  been  raised  to 
have  it  found  that  the  appellant  had 
acquired  a  servitude  of  taking  sea* 
ware  from  a  neighbouring  farm,  the 
lands  of  which  extended  to  the 
shore,  on  which  the  sea -ware  was 
cast, founded  on  the  inunemorial  use 


and  exercise  of  such  right.  Held 
that  ad  the  use  and  custom  of 
taking  the  sea-ware  from  these  lands 
applied  to  a  time  wheu  he  was 
a  mere  tenant  of  the  farm  under  a 
lease,  and  not  as  proprietor  of  the 
farm,  he  had  no  title  to  prescribe  a 
right  of  servitude  such  as  was  claim- 
ed.— Macdonald  v.  Macdonald,  ^c. 
22d  June  1801,  p.  237. 
Sertitude  of  Footpath. — Circumstan- 
ces in  which  it  washeld  that  the  inha- 
bitants of  Rutherglen,  Glasgow, 
Blantyre,  and  Hamilton,  had  a  ser- 
vitude of  footpath  to  and  from  the 
Glasgow  Green,  along  the  banks  of 
the  Clyde  to  Rutherglen  Bridge, 
and  thence  to  Glasgow  Green,  ac- 
quired by  immemorial  use  and  pos- 
session ;  and  that  the  proprietor  of 
the  lands  on  both  sides  of  the  foot- 
path was  not  entitled  to  erect  an 
arch  over  the  footpath  so  as  to 
injure  it,  by  rendering  the  footpath 
dark  and  wet  below  the  arch,  or  a 
low,  dark,  and  dirty  passage,  but 
might  eiect  an  arch  to  connect  the 
grounds  on  both  sides,  fifteen  fe<t 
in  length  and  seven  feet  four  inches 
in  height,  so  as  not  to  produce  these 
injurious  effects. — Allans  v.  Provost 
and  Bailies  of  Rutherglen,  19tli 
Dec.  1801,  p.  269. 

of  Pasturage. — In  a  dispute 

as  to  the  property  of  certain  grac- 
ing grounds  on  the  confines  of 
Atholl  Forest,  Held,  1 .  That  the 
property  of  these  grazing  grooDds 
belonged  to  the  Duke  of  AthuJl: 
but  that  they  were  subject  to  the 
servitude  of  pasturing  and  grazing 
sheep,  cattle,  <kc.  in  favour  of  tie 
appellant,  whose  barony  marcLed 
with  the  Duke's,  although  this  ser- 
vitude was  again  subject  to  the 
Duke's  right  of  deer  hunting ;  and 
that,  when  the  Duke  hunted,  he  was 
bound  to  give  notice  of  this,  so  that 
the  ground  may  be  cleared  of  the 
cattle  at  the  time  the  Duke  hunted 
thereon.  —  Robertson  v.  Duke  of 
Atholl,  2d  May  1798,  p.  54. 

—  —  of  Common. — Two  pioprietor* 
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liaJ  their  estates  marching  with 
each  other.  The  one  claimed  a  ser- 
vitude of  common  for  pasturing  his 
cattle  and  casting  fuel,  feal,  and 
divot,  upon  ground  claimed  exclu- 
sively by  the  other.  A  declarator 
was  brought  to- have  such  right  of 
servitude  set  aside.  Circumstances 
in  which  it  was  held  that  he  had  no 
right  of  common  on  the  grounds  in 
question. — Itutherford  tf.  Stormonth, 
25th  July  1803,  p.  515. 

Service.— Ft<i«  Devolution  Clause. 

Signature. — In  a  dispute  about  the 
property  of  the  coal,  theclause  "  cum 
*'  carbonibus  et  carbonariis**  appear- 
ed  to  have  been  interlined  and  in- 
serted into  the  signature,  for  the 
crown  charter  after  it  was  revised,  and 
it  thus  appeared  in  the  charter  that 
followed  thereon.  This  was  after- 
wards  held  as  an  interpolation. — 
Anderson  v,  Cadells,  27th  July 
1803,  p.  532. 

Socii  Criminis. —  Vide  Divorce. 

Stake  Nets. —  Vide  Salmon  Fishing. 

Submission. — Held  in  an  action  brought 
to  ascertain  the  property  of  certain 
grazing  grounds,  it  appeared  that 
the  parties  had,  many  years  befote, 
submitted  these  disputes  to  arbitra- 
tion. Held  that  the  decree  arbitral 
pronounced  in  this  submission,  and 
which  settled  these  disputes,  must 
have  effect,  and  be  held  us  final.— 
Robertson  v,  Duke  of  Atholl,  2d 
May  1798,  p.  54. 

A    submission     contained 

a  provision  for  an  oversman,  in  case 
of  difference  of  opinion  ;  and  it  also 
gave  power  to  the  arbiters  to  pro- 
rogate. They  differed  in  opinion, 
and  the  dispute  coming  before  the 
oversman,  he  prorogated  the  sub- 
mission. In  a  reduction  of  his  de- 
cree, on  the  ground  that  he  had  no 
powers  to  prorogate.  Held,  that 
the  powers  of  prorogation  given  to 
the  arbiters  must  be  held  to  have 
devolved  on  the  oversman  when  the 
arbiters  differed  in  opinion. — Glover 
r.  Glover,  11th  Feb.  1805,  p.  655. 

Succession. — Vide  Heirs  Male. 


Summons. — Objections  were  stated  to 
a  summons  of  removing,  that  it  was 
not  signed  by  the  clerk  of  court, 
but  merely  by  a  procurator  of  court ; 
and  also,  that  the  citations  were  not 
executed  by  a  sheriff-officer  of 
court,  but  by  a  messenger-at-anns. 
without  any  authority  to  act  as 
sheriff-officer.  Circumstances  in 
which  these  objections  repelled. — 
Finlayson  and  others  v.  Innes,  28th 
Feb.  1803,  p.  443. 

Sunday. — So  legal  obligation  attaches 
for  work  done  on  Sunday. — l^aston, 
Frazer,  and  Co.  v.  Brown  and  others, 
3d  April  1798,  p.  39. 

Superior  and  Vassal. — (1.)  Vide  Real 
Burden  and  Pre-emption  Clause. 

(2.)    Vide  Damages,  (3.) 

Tercs. — Held,  that  terce  could  not 
extend  over  subjects  held  burgage. 
— Sir  Wilfred  Lawson  t?.  Maxwell, 
7th  April  1803,  p.  464. 

Transfer Vide  TruBi,  (2.) 

Trust. — (1.)  Circumstances  in  which  a 
factor  for  trustees  on  a  private 
trust,  who  was  also  a  trustee,  was 
to  be  presumed  as  having  acted 
with  the  concurrence  of  the  trustees 
in  abating  £iiOd  of  penalties  ac- 
cumulated in  an  adjudication  in  a 
debt  due  to  the  trust,  and  which  he 
recovered  and  discharged,  and  ac- 
tion raised  against  the  owner  of  the 
estate  on  which  the  debt  was  con- 
stituted, twcnty-fiveyears  thereafter, 
dismissed,  reversing  the  judgment 
of  the  Court  of  Session. — Douglas  v» 
Murray  and  others,  29th  December 
1797,  p.  4. 

; (2.)    Bank  stock  having    been 

transferred  by  the  father  in  the 
son's  name,  although  the  father  con- 
tinued to  uplift  the  dividends.  Ques- 
tion, Whether  they  wore  the  pro- 
perty of  the  father  or  the  son  ? 
Held,  as  in  a  claim  of  legitim,  that 
they  were  to  be  considered  in  this 
case  as  the  property  of  the  father, 
and  that  the  declarations  of  the  fa- 
ther and  deposition  of  the  son  were 
evidence,  as  in  a  question  with  third 
parties,  to  prove  a  trust  in  the  son. — 


